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THE    RIGHT    HON.   LORD    MACNAGHTEN. 

Lord  Macnaghtkn  was  bora  in  1830,  and  belongs  to  a  Scottish  family 
which  settled  in  Ulster  in  the  sixteenth  century,  and  of  which  several 
members  have  attained  to  distinction.  He  is  a  nephew  of  the  Sir  William 
Macna^ten  whose  tragical  death  outside  the  walls  of  Cabul  on  the  Christmas 
Day  of  1841  was  one  of  the  prominent  incidents  of  the  first  A^han  War. 
He  shares  with  the  present  Lord  Chancellor  the  honour  of  being  a  University 
First  Class  man  and  a  University  "Blue."  In  185a  he  was  bracketed 
Senior  Classic  with  two  other  Trinity  men,  and  obtain^  the  second  classical 
medal,  the  first  having  fallen  to  his  lifelong  friend  Benson,  afterwards 
Archbishop  of  Canterbury.  At  the  same  time  he  was  rowing  for  two 
successive  years  in  the  Cambridge  "  Eight,"  first  as  bow,  and  afterwards  as 
stroke.  He  was  called  to  the  Bar  at  Lincoln's  Inn  in  1857,  practised  as  a 
Chancery  barrister,  was  made  a  Q.C.  in  1880,  and  became  a  leading  counsel 
in  the  Court  of  the  Master  of  the  Rolls,  then  a  Chancery  judge.  The  year 
in  which  he  took  silk  was  also  the  year  of  his  election  to  the  House  of 
Commons.  He  represented  his  native  county,  Antrim,  from  x88o  to  1885, 
and  the  northern  division  of  that  county  from  1885  to  1887.  In  the  latter 
year  he  leapt  at  a  bound  from  practice  at  the  Bar  to  the  position  of  Lord 
of  Appea  and  for  the  last  thirty  years  he  has  adorned,  dignified,  and 
strengdiened  the  highest  court  of  appeal  Lord  Macnaghten's  judgments 
are  not  only  good  law  but  good  literature.  There  is  racy  humour  in  them, 
in  addition  to  their  learning  and  their  sound,  solid»  subtle  reasoning,  and 
the  year  permeated  by  a  flavour  of  fine  scholarship^  which  gives  them 
brilliancy  and  distinction,  and  makes  them  excellent  reading.  Since  1895 
Lord  Macnaghten  has  been  chairman  of  the  Legal  Council  of  Education. 

CP.  L 


THE    LATE    LORD    DAVEY. 

[Contributed  by  The  Right  Hon.  Lord  Macnaghten,  G.C.M.G.] 

Even  now,  alter  the  lapse  of  some  months,  it  is  difficult  to  measure  the 
loss  which  the  highest  Courts  of  this  realm  and  the  whole  domain  of  English 
law  have  suffered  by  the  death  of  Lord  Davey.  It  was  not  given  to  him 
to  fulfil  the  promise  of  his  earlier  days,  and  to  reach  that  position  which  at 
one  time  we  all  thought  he  was  destined  to  attain.  But  at  least  he  is 
secure  in  the  reputation  of  a  consummate  advocate,  a  great  master  of  equity, 
and  a  courteous,  patient,  and  most  learned  judge. 

Lord  Davey's  professional  career  began  and  ended  within  the  limits  of 
my  own,  so  that  of  men  now  living  few,  if  any,  have  had  better  opportunities 
of  judging  of  his  ability  and  work.  It  is  no  little  satisfaction  to  me,  if  I 
may  be  forgiven  for  speaking  of  myself,  to  be  permitted  to  offer  a  tribute 
of  admira,tion  and  affection  to  the  memory  of  so  old  a  friend  and  so  valued 
a  colleague. 

I  met  Horace  Davey  first  in  the  chambers  of  the  late  Vice-Chancellor 
Wickens,  where  I  had  been  a  year  or  two  before.  I  recollect  being  told  by 
my  master  and  his  that  at  last  he  had  found  a  pupil  of  whose  success  he 
felt  assured.  His  confidence  was  certainly  not  misplaced.  In  a  very  short 
time  Horace  Davey  gained  a  commanding  practice  behind  the  Bar.  But 
it  was  not  until  he  took  silk — ^a  step  on  which  he  ventured  with  strange 
misgiving  and  much  hesitation — that  he  outstripped  all  his  companions  in 
the  race. 

Not  long  after  Davey  became  a  Q.C.  I  well  remember  being  in  Court 
one  day  when  a  case  was  at  hearing  which  created  a  great  stir  at  the  time. 
The  famous  question  of  Lord  St.  Leonards^  missing  will  was  in  debate. 
It  was  only  as  an  onlooker  and  an  idler  that  I  was  there.  The  Court  was 
crowded.  The  front  row  was  crammed  with  leading  counsel  from  the 
Court  of  Probate,  the  Common  Law  Courts,  and  the  Equity  Bar.  There 
had  been  a  good  deal  of  talk  going  on  for  some  time  and  no  little  repetition. 
The  judges  were  getting  impatient.  Everybody  was  beginning  to  feel  rather 
bored  when  Davey  rose  to  address  the  Court  He  was  so  self-composed, 
his  language  was  so  well  chosen,  his  argument  so  lucid  and  concise,  that 
the  attention  of  every  one  present  was  riveted  at  once.  I  have  always 
thought  it  was  one  of  the  best  things  I  ever  heard  done.    From  that  time 
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onwards,  until  he  became  a  judge  more  than  twenty  years  later,  there  was  no 
case  of  importance  in  the  Court  of  Chancery  in  which  he  was  not  retained. 
In  the  House  of  Lords  and  the  Privy  Council  his  services  were  no  less 
in  request.  He  was  never  dull  or  tedious.  He  always  knew  his  case 
thoroughly.  Nothing  came  amiss  to  him.  Nothing  was  too  small  for  his 
attention.  Nothing  was  too  great  for  his  powers.  He  seemed  as  much 
at  home  in  aiguing  a  point  of  practice  as  he  was  in  explaining  a  com- 
plicated invention  or  illustrating  and  applying  one  of  the  great  principles 
of  equity  or  dealing  with  the  mysteries  of  ecclesiastical  law  or  some  constitu- 
tional question  before  the  Privy  Council  or  the  Committee  of  Privileges. 

During  the  short  time  he  sat  in  the  Court  of  Appeal  the  reputation  of 
that  tribunal,  high  as  it  was,  was  largely  increased.  And  no  one  knows 
better  than  one  of  his  colleagues  how  much  he  added  to  the  strength  of  the 
House  of  Lords  and  the  Privy  Council,  or  what  weight  of  authority  was  lost 
and  what  wealtli  of  learning  perished  when  the  grave  closed  over  the  most 
accomplished  lawyer  of  his  day. 


THE   MUNICIPALITY.— I.   AUSTRIA:    THE 
COMMUNE   SYSTEM  1 

[Conirihuted  by  Prof.  Dr.  Joseph  Redlich,   Vienna^ 

Introduotioii. — ^Among  the  great  continental  systems  of  municipal  law 
the  Austrian  Commune  Law  holds  a  peculiarly  individual  position  and  one 
which  is  but  little  known  outside  its  own  boundaries.  In  particular  I 
believe  that  practically  nothing  is  known  in  the  countries  under  £nglish 
law  of  the  characteristic  legal  organisation  of  the  Austrian  communes  and 
of  its  absolute  distinctness  from  the  Prussian  and  other  German  laws 
and  communal  regulations.  It  may  then  be  of  value  to  English  lawyers 
and  statesmen  to  learn  the  essential  principles  of  this  Commune  Law. 
Andy  on  the  one  hand,  its  characteristic  development  during  the  nineteenth 
century  offers  important  assistance  to  an  understanding  of  the  general 
development  of  the  Austrian  government ;  while,  on  the  other  hand,  English 
people  may  be  interested  to  learn  what  a  remarkable  alteration  the  concept 
of  local  self-government  has  undergone  in  Austria  and  in  her  Commune 
Law,  since  this  concept  had,  at  any  rate,  its  ultimate  source  in  England. 
But  in  order  to  understand  the  Austrian  Commune  Law  it  is  essential 
to  make  a  survey  of  the  general  political  and  legal  conditions  under  which 
it  developed  in  the  past  and  has  reached  its  present  form. 

I.    History  or  Austrian  Communal  Legislation. 

It  is  not  proposed  to  give  even  a  summary  account  of  the  origin  and 
development  of  communes  in  the  Austrian  hereditary  states.  For  although 
the  connection  was  a  loose  one,  these  states  merely  formed  a  part  of  the 

>  Zitewilwfv.^Brockhaiiaen,  I>U  MtvrtUkiadi*  Gtnmmdtwdnwtg^  ^enna,  1906 ;  Ul- 
brich,  OesitmiekisckM  VirwaUungsndttf  Vienna,  1904;  Mayerhofer,  Hmtdbudk  fkr  dtn 
Mfrrncktschen  VirwtUiMttgaduHst,  especially  vols.  i.  and  iL;  Bddtd,  Gnekiektt  4tr 
dsttmiehiaehM  SUuUsvnwalhtftg  1^40^1848^  Innsbruck,  1 896;  OuinrnckiaekM  Staat" 
tadrUrbuchf  Articles  Gtmirndgn,  StatHrsitUmU,  FinaMMwgSiM,  HtimatrKhi;  see 
especially  the  122nd  volume  just  published  of  the  Schri/tm  d€s  DoiiackgH  Virtitf  fitr 
SoMtaipoliHk,  edited  by  Dr.  Joseph  Redlich;  XHi  VtrfasntMg  umi  VtrwaUuttg  tUr 
dsUrrtidtiaehen  SiAdU^  I^eipzigi  Duncker  ft  Humblot,  1907.  Authoniu9  for  Lams. — 
(I)  GntmntUgtBtta  of  March  5,  1862  (Manx  edition  1896},  together  with  the  GtnmtuUord- 
nungtn  flir  aUe  KnmUmitr;  (2)  SUkUgordMungim,  edited  by  Brockhauaen  (Manx  1895); 
(3)  HeimaigtsetM  of  December  3,  1863,  and  of  December  5,  1896;  (4)  Gtmtmdgsiahtt  for 
Vienna,  according  to  the  Law  of  March  24,  1900^  and  its  Wuhhnlmtrig, 
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ancient  German  Empire  up  to  the  time  of  its  decay,  and  thus  the  history 
of  their  political  organisation  is  only  a  branch — a  peculiar  branch,  it  may 
be— of  German  legal  and  constitutional  history  as  a  whole.  As  r^ards 
the  communal  system  in  particular  it  is  of  course  well  known  that  many 
diverse  local  laws  and  local  institutions  existed  within  the  wide  boundaries 
of  the  old  Empire.  But  at  bottom  all  these  yarious  local  laws  are  only 
modifications  of  the  few  fundamental  principles  which  controlled  all  the 
political  organisations  of  the  continent  before  the  French  Revolution. 

The  ancient  German  communal  liberties  in  the  plain  districts  had 
everywhere  been  reduced  to  insignificant  proportions  by  the  estates  of  the 
realm,  and  the  privileged  position  given  to  the  seignorial  nobility  in 
consequence.  In  France,  G^many,  and  Austria  since  the  fourteenth  century 
the  peasant  had  been  losing  more  and  more  of  his  rights,  and  in  the  same 
way  the  village  commune  had  sunk  to  a  mere  domain  under  the  feudal 
sjstem,  in  which  the  landowner  with  his  economic,  judicial,  and  administrative 
powers  completely  eliminated  the  central  Government  for  the  great  mass 
of  the  population. 

This  state  of  things  altered  little  if  at  all  when  the  second  great  political 
change  under  the  anden  rkgime  took  place — that  is,  when  the  rise  of  a 
strong  territorial  sovereign  power  gradually  put  an  end  to  the  political  force 
of  states.  On  the  contrary  the  perfection  of  development  which  was  reached 
by  the  German  sovereign  sutes  in  the  seventeenth  and  eighteenth  centuries 
served  to  maintain  the  political  privileges  of  the  feudal  landowners, 
although  since  the  middle  of  the  eighteenth  century  an  enlightened 
absolutism  strove  persistently  to  improve  the  social  and  legal  position  of 
the  peasantry.  And  not  only  so,  but  it  was  actually  the  supporters  of  the 
increasing  despotism  of  the  sovereign,  the  territorial  officials,  who  succeeded 
in  destroying  the  last  remnants  of  municipal  freedom  in  the  towns 
themselves. 

This  explains  the  fact  that,  of  the  German  monarchs  of  the  eighteenth 
century,  the  two  greatest,  Joseph  II.  and  Frederick  the  Great,  both  alike 
promoters  of  a  centralised  and  bureaucratic  government,  were  also  the 
final  destroyers  of  municipal  liberty.  It  is  no  mere  chance  then  that  the 
first  important  reform  carried  out  by  the  great  Prussian  reformer,  Freiherr 
von  Stein,  after  the  division  of  the  Prussia  of  Frederick  the  Great  in  1806,  was 
the  Municipal  Regulation  of  1808.  In  this  regulation  the  modem  principle 
of  municipal  self-government  was  put  into  practice  for  the  first  time  on 
the  European  continent. 

In  Austria,  however,  communal  liberty  was  still  withheld,  and  the  political 
tutelage  of  the  bureaucracy  continued  undisturbed.  The  period  of  that 
complete  political  stagnation  which   will   always  be    connect)  '  -^e 

name  of  Prince  Mettemich,  and  which  ran  its  course  undit  t  jed  after 
the  Congress  of  Viemia,  not  merely  preserved  the  existing  state  of  things,  but 
actually  solidified  it 
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Thus  Vienna,  the  old  Imperial  capital,  continued  to  be  governed  by 
the  magisterial  constitution  (Magistratsnffassung)  introduced  by  Joseph  II. 
in  1763,  which  practically  made  any  real  municipal  self-government  impossible, 
and  indeed  converted  the  administration  of  the  town  into  a  part  of  the 
police  administration  of  the  central  Government.  And  the  condition  of 
the  other  large  towns  of  the  Empire  was  no  different 

The  revolution  of  1848  wrought  a  complete  and  sudden  change  in  this 
matter  in  Austria.  Then  for  the  first  time  a  serious  attempt  was  made  to 
fashion  the  group  of  countries  ruled  by  the  House  of  Hapsburg  into  a 
united  modem  State,  and  to  replace  absolutism  by  a  modem  parliamentary 
govemment  Then,  too,  the  personal  liberty  of  Uie  citizens,  their  freedom 
from  the  economic  and  moral  guardianship  of  the  old  police  government,  was 
violently  demanded  and  hastily  granted  by  the  feeble  supporters  of  despotism. 
And  so  also  the  demand  for  the  freedom  of  the  communes  and  for  self- 
govemment  was  raised  everywhere  in  town  and  country.  In  the  villages 
the  cry  was  for  a  modification  of  the  feudal  patrimonial  govemment  exercised 
by  the  landowners — ^for  the  last  half  generation  under  central  control,  it  is 
tme— as  judicial  and  administrative  authorities. 

The  celebrated  Patent  of  September  7,  1848,  as  a  matter  of  fact  secured 
the  freedom  of  the  Austrian  peasant ;  and  after  this  a  complete  transformation 
in  local  administration  throughout  the  Empire  was  inevitable.  This  latter 
task  was  not,  however,  accomplished  by  the  revolution,  which  in  Austria 
was  not  able  to  bring  about  directly  the  reconstruction  of  the  Govemment 
The  new  Commune  Law  which  was  drafted  by  the  first  Ministry  after  the 
revolution  and  was  issued  on  March  17,  1849,  was  nevertheless,  in  its  whole 
inspiration,  entirely  the  fruit  of  the  revolution. 

The  historical  origin  of  this  first  Austrian  municipal  law  must  be  clearly 
understood  and  its  consequences  correctly  deduced  before  any  adequate 
judgment  can  be  formed  of  this  l^islation  and  of  the  enduring  principles  on 
which  Commune  Law  in  Austria  is  based. 

Its  history  explains,  too,  why  the  law  is  preceded  by  a  number  of 
concise  axioms  stating  the  fundamental  rights  of  the  commune,  and 
beginning  with  the  words,  "The  free  commune  is  the  fortress  of  a  free 
country."  In  this  declaration  of  the  fundamental  constitutional  rights  of  the 
commune  the  Austrian  l^islation  of  1849  followed  the  example  set  it  by 
the  Frankfurt  Parliament,  the  first  popular  assembly  representative  of  the 
whole  German  nation.  In  the  resolutions  of  this  Parliament  on  the 
"fundamental  rights  of  the  German  people,"  as  they  are  given  in  the 
Imperial  Constitution,  the  fundamental  rights  of  the  communes  have  their 
place. 

The  adoption  of  these  opinions  by  the  Austrian  legislation  of  1849  made 
the  mature  ideas  of  German  liberalism  concerning  self-government  an 
enduring  foundation  for  the  Austrian  communal  system.  The  states 
forming  the  new  German  Empire,  on  the  contrary,  not  only  did  not  adopt 


THE  COMMUNE  SYSTEM  IN  AUSTRIA.  15 

this  principle  in  their  legislation,  bat  have  fallen  further  and  further  from  it 
during  the  course  of  the  nineteenth  century.^ 

The  primary  object  of  this  law  was  to  base  the  Austrian  government 
oiganisation,  now  entirely  freed  from  the  remnants  of  feudalism,  upon 
a  foundation  of  self-governing  communes,  so  far,  that  is,  as  regards  the 
lower  social  and  political  branches  of  that  organisation.  ''Commune" 
{Gemeindt)  was  here  used  in  the  widest  sense  of  the  word  comtnumias^ 
and  the  administrative  oiganisation  was  so  conceived  that  above  the  township 
commune  {Orisgemeinde  were  placed  the  district  (Besirk)  and  circle  (Kreis) 
communes.  Within  these  communes  the  duties  of  administration  were  to  be 
carried  on,  as  it  were,  in  concentric  circles,  by  the  free  initiative  of  the 
citizens.  In  addition  the  Kronlands  '  were  preserved  as  historic  unities,  and 
for  them  the  constitutional  principle  was  to  be  realised  through  the  Diets 
{Landtage\  while  the  central  Government  jH'epared  to  organise  a  new  system 
of  local  and  central  administration.  Thus  the  whole  organisation  appeared 
sufficiently  complicated,  built  up,  as  it  was  to  be,  on  a  combination  of 
central  and  provincial  legislation  and  of  central  administration  and  local 
self-government  As  a  matter  of  fact,  only  the  law  for  the  township  com- 
munes was  at  once  carried  out  As  the  result  of  it  the  formation  of  thousands 
of  communes  as  free  self-governing  bodies  was  taken  in  hand  during  the 
years  1849  and  1850.  This  Commune  Law  applied  equally  to  cities,  market 
towns,  and  villages.  An  exception  was  made  only  for  the  Imperial  capital 
(Vienna),  for  the  provincial  capitals  and  for  a  few  of  the  other  large  towns. 
It  was  proposed  to  confer  on  them  special  statutory  local  regulations,  and 
this  was  actually  done.  The  first  city  charters  (for  Vienna,  Briinn,  Prague, 
Triest,  and  Gorz)  appeared  in  1850  and  showed  what  was  to  be  the  most 
important  characteristic  of  this  special  local  communal  organisation.  It  was 
that  the  towns  in  question  were  placed  outside  the  administrative  power  of 
the  local  State  administrative  authority  and  were  directly  under  the  provincial 
government  If  an  attempt  is  made  to  determine  at  this  point  what 
characteristics  in  this  law  and  afterwards  constitute  the  lasting  freedom  of  the 
communes  in  Austria,  the  answer  must  be  :  this  freedom  is  expressed  above 
all  in  the  legal  position  of  the  commune  in  relation  to  the  State,  or  to  put  it 
better,  in  relation  to  the  central  Government.  In  this  law  we  find  already 
the  idea  of  the  commune  in  Austria  as  territorially  not  a  State  administrative 
division,  alterable  at  will,  but  an  independent  unity  within  the  State,  due  to 
historical  and  natural  facts.    Similarly  the  law  of  1849  embodies  the  principle 

*  §  184  of  the  Frankfurt  Imperial  Constitution  runs  thus :  "  Every  commune  has  as 
the  fondamental  rights  of  its  constitution  (a)  the  election  of  its  headman  (Vorsithir)  and 
representative  ;  (b)  the  independent  administration  of  its  communal  affairs,  including 
the  management  of  the  local  police,  under  the  control  of  the  Government  as  regulated 
by  law ;  (f)  the  publication  of  the  communal  budget ;  (</)  the  publicity  of  its  assembties 
as  the  general  rule. 

'  "  Kronland  "  is  the  legal  tirminus  teeknicus  for  the  old  single  provinces  out  of  which 
Austria  is  formed. 
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on  which  the  organisation  of  the  Austrian  commune  has  since  rested,  and 
according  to  which  the  commune  is  a  true  local  self-governing  body,  since 
everything  that  it  actually  and  legally  takes  in  hand  is  accomplished  by  a 
body  directly  representative  of  its  members.  The  formation  of  this  repre- 
sentative body  and  the  choice  of  its  leader,  the  village  headman  {Gemeinde- 
vorsteher)  or  burgomaster,  is  managed  without  exception  through  the  votes 
of  the  members  of  the  commune  without  further  interference  from  the 
Government  authorities. 

Finally  as  regards  the  legal  competence  of  the  commune,  the  law  of  1849 
already  states  the  idea  which  has  formed  the  enduring  principle  of 
Austrian  Commune  Law.  According  to  this  the  commune's  sphere  of  activity 
falls  into  two  divisions — ^the  one  natural  to  it,  the  other  deputed  to  it  by 
the  Government  The  first  division  must  be  understood  to  include  all  those 
activities  ^  for  which  the  commune  is  qualified  by  its  existing  powers.** 
And  finally  here  is  stated  the  important  principle  that  as  regards  this 
"natural  sphere  of  activity,"  representing  the  independent  life  of  the 
commune.  Government  control  is  limited  to  the  maintenance  of  the  general 
laws  of  the  State. 

There  can  be  no  doubt  that  this  law  was  intended  primarily  to  codify 
a  definite  theoretical  doctrine — the  doctrine,  in  &ct,  of  self-government 
through  free  communes,  as  it  was  formulated  in  Germany  in  the  first  half 
of  the  nineteenth  century  under  the  influence  of  western  European  liberalism, 
and  more  especially  of  the  theory  of  ptmwir  municipal  which  had 
spread  from  Belgium  and  France.  There  can  be  no  doubt  either  that  the 
municipal  theory  thus  raised  into  a  law  in  Austria  was  directly  opposed  to 
the  character  which  historical  events  had  given  to  the  Austrian  administration 
of  that  time.  And  it  is  not  surprising  therefore  that  this  law  had  hardly 
been  granted  to  the  Austrian  people  before  it  was  once  again  taken  away. 
The  re-establishment  of  absolutism  in  its  modem  form  which  followed 
immediately  upon  the  suppression  of  the  revolution  in  Austria  and  Hungary 
brought  with  it  a  comprehensive  reorganisation  of  the  central  and  local 
administration.  This  was  accomplished  with  extraordinary  rapidity  and 
skill  under  the  guidance  of  Dr.  Alexander  Bach,  the  leading  Austrian 
Minister  at  that  time. 

This  new  Austrian  administrative  organisation  was  calculated  to  serve  the 
leading  political  ideas  of  that  period,  and  was  therefore  chiefly  characterised 
by  a  far-reaching  suppression  of  personal  political  liberty  as  well  as  of  all 
the  social  and  political  forces  set  free  for  the  first  time  in  Austria  by  the 
revolution.  Obviously  there  was  no  place  for  free  communes  in  a  country 
which  was  to  be  firmly  governed  by  a  hierarchy  of  officials  on  a  uniform 
centralised  system. 

The  Commune  Law  of  1849  was  thus  suspended,  and  in  the  same  way 
the  constitution  granted  to  the  Empire  on  March  4,  1849,  ^'^'^  never  acted 
upon  and  was  actually  rescinded  on  December  31,  185 1. 
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It  was  only  the  great  political  crisis  due  to  the  foreign  policy  of  the 
Imperial  Government  in  1859  and  its  result,  the  unlucky  war  with  France 
and  Piedmont,  which  put  an  end  to  this  state  of  things,  and  opened  up  a 
way  once  more  not  only  for  Austria's  constitutional  existence,  but  also  for 
the  development  of  freer  administrative  institutions. 

How  quickly,  and  at  the  time  unexpectedly,  the  change  in  Austrian 
home  policy  proceeded  is  shown  distinctly  in  this  very  matter  of  Commune 
Law.  A  new  law  was  drawn  up  by  the  Bach  Ministry  after  prolonged  study, 
and  was  issued  in  May  1859.  It  emlxxUed  quite  other  ideas  on  the 
Commune  Law  than  those  of  1849,  inspired  by  the  revolution.  Influenced 
no  doubt  by  the  reactionary  legislation  in  Prussia  (1853),  this  great  law, 
presenting  as  it  did  a  formal  code  of  the  Commune  Law,  aimed  at  a 
regulation  of  the  communal  system  in  town  and  country,  carried  even  into 
details,  in  such  a  way  that  the  principle  of  self-government  was  only  allowed 
play  within  very  modest  limits.  Rather  everything  was  so  ordered  as  to 
leave  with  the  Minister  of  the  Interior  and  the  Government  bureaucracy 
extended  authority  for  the  supervision  and  guidance  of  the  communes. 

But  this  law  disappeared  almost  as  soon  as  it  came  to  the  sur£eu:e. 
One  of  the  first  legislative  tasks  suggested  by  the  Government  itself  to  the 
newly  constituted  Austrian  Parliament,  which  was  based  on  the  constitution 
of  February  26,  1861,  was  the  drafting  of  a  new  Commune  Law. 

This  came  into  enstence  after,  it  is  true,  very  considerable  alterations 
had  been  made  in  the  Government  proposal,  and  as  the  Imperial  Commune 
Law  of  March  5,  1862,  has  formed  since  then  the  legal  basis  of  the 
whole  communal  system  throughout  the  Austrian  territories.  It  must  not 
be  thought,  however,  that  this  law  directly  regulated  the  constitution  of  the 
communes  in  the  diflferent  provinces.  The  law  of  March  5,  186a,  was  more 
concerned  to  furnish  a  summary  of  the  main  principles  of  the  Commune 
Law,  formulated  in  twenty-six  articles,  upon  which  foundation  the  Diets  in 
the  Kronlands  drew  up,  in  the  course  of  the  years  1863  to  1867,  the 
difiierent  regulations  for  th^[]ommunes  in  each  particular  province. 

In  this  way  Austria  possesses,  in  addition  to  the  Imperial  Commune  Law, 
sixteen  territorial  commune  regulations.  All  these  laws  are,  however,  based 
upon  a  single  draft  law  authoritatively  presented  to  all  the  Diets  by  the 
Government,  and  besides  this,  all  important  problems  in  Commune  Law  are 
determined,  alike  for  all  the  Kronlands,  by  the  Imperial  Commune  Law ; 
consequently  the  differences  between  these  numerous  provincial  laws  are 
small,  and  have  practically  no  important  significance.  It  is  true  that  since 
the  alteration  in  the  constitution  in  1867,  commune  legislation  in  Austria 
has  everywhere  been  placed  completely  within  the  competence  of  the  Diets, 
and  in  some  of  the  Kronlands  important  changes  in  the  territorial  commune 
regulations  have  subsequently  been  made.  But  as  the  Imperial  Commune 
Law  still  remains  in  foicci  the  difference  between  the  Commune  Laws  in 
the  various  provinces  continues  to  be  very  small 
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Neither  the  Imperial  Commune  Law  nor  the  territorial  Commune 
Regulations  have  affected  in  any  way  the  continuance  of  the  above- 
mentioned  special  municipal  communal  regulations— city  charters  which 
had  been  issued  for  Vienna,  and  also  for  all  the  provincial  capitals,  and  for 
a  number  of  the  larger  towns;  on  the  contrary,  the  number  of  these 
statutes  has  somewhat  increased  of  late.  But,  in  addition,  especially  during 
recent  years,  this  special  local  municipal  system  has  been  altered  to  a 
considerable  extent  by  the  various  territorial  laws.  This  in  particular  has 
happened  in  the  case  of  the  Commune  Regulation  for  the  Imperial  capital, 
Vienna  (1900).  But  it  is  worth  noticing  that  the  general  Imperial  Commune 
Law  gives  for  the  first  time  an  exact  definition  of  the  two-fold  nature 
of  these  municipal  regulations.  Art.  XXIII.  says  with  reference  to  this 
point:  "Cities  and  electoral  districts  (JCurorie)  which  have  their  own 
charter  manage  their  affairs  through  their  representative  authority;  they 
are  directly  under  the  territorial  committee  (Landesausschuss)  or  the  Deit 
as  the  case  may  be,  and  with  regard  to  the  sphere  of  activity  deputed  to 
them  by  the  Government,  they  are  under  the  territorial  authority 
{Landessteiuy 

A  more  detailed  account  of  the  charters  will  be  better  deferred  until 
the  third  section. 


II.  General  Account  of  the  Existing  Commune  Law  in  Austria. 

IntroduotioiL — ^The  main  tendencies  and  fundamental  characteristics  of 
the  Austrian  Commune  Law,  as  they  are  connected  with  the  origin  of  the 
law  just  described,  can  be  best  presented  in  an  order  similar  to  that  followed 
in  the  communal  regulations  themselves.  Here,  however,  a  few  preliminary 
words  must  be  said  as  to  the  main  idea  which  has  inspired  and  is  embodied 
in  the  Austrian  Commune  Law :  the  idea  rf  autonomy. 

The  Austrian  commune  is,  according  to  the  existing  law — as  has  been 
already  explained  with  regard  to  the  older  law  of  1849— a  firee,  autonomous 
commune — that  is  to  say,  it  is  no  mere  administrative  district  of  the 
Government,  formed  specifically  through  a  limited  representation  of  the 
citizens.  Neither  is  it  a  subordinate  division,  under  central  control,  of 
the  administrative  organisation  of  the  Government,  nor  is  it  a  body  depen- 
dent for  its  inspiration  on  other  factors  or  the  Government,  or  adopting 
its  standards  from  them.  The  Austrian  commune,  on  the  contrary,  is  an 
attempt  to  put  into  practice  the  fundamental  idea  which  forms  a  constituent 
part  of  the  whole  theory  of  continental  liberalism:  the  idea  that  the 
commune,  both  in  origin  and  character,  is,  within  certain  limits,  independent 
of  the  central  Government,  and  that  there  belongs  to  it — of  course  tmder 
the  sovereignty  of  the  national  law — a  particular  sphere  of  the  political 
and  social  life,  within  which  it  looks  after  and  promotes  its  own  interests 
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in  freedom,  ue,  through  the  decisions  of  its  members  in  their  representative 
organisation. 

In  order  to  obtain  a  dear  grasp  of  the  conception  of  autonomy,  which 
plajs  a  quite  characteristic  part  in  the  Austrian  Constitution  and  in  Austrian 
political  life,  it  is  necessary  to  point  out  its  further  significance.  Not  only 
the  communes  but  also  the  higher  administrative  bodies  in  Austria  are 
most  carefully  constituted  as  autonomous  corporations.  This  applies  to  the 
districts  (Besirke)  as  a  group  of  communes,  which  are  a  form  of  corporate 
local  administration  confined  however  to  a  few  of  the  Kronlands  (Bohemia, 
Steiermark,  Galizia),  and  without  exception  and  in  the  highest  degree  to 
the  so-called  Kronlands. 

Modem  Austria  as  a  State  consists  of  a  group  of  ancient  coimtries 
whose  boundaries  have  endured  for  centxu-ies  practically  unchanged,  which 
the  reigning  dynasty  since  its  investiture  with  the  ancient  Ostmark  in  1282 
have  from  time  to  time  inherited  by  different  legal  titles  and  united  into 
one  whole.  The  historical  and  political  individuality  of  each  of  these 
countries,  which  displayed  itself  most  strongly  under  the  rule  of  the  estates 
of  the  realm  (^andewesetC)^  was,  it  is  true,  enormously  diminished  in  practical 
importance  by  the  absolutism  of  the  seventeenth  and  eighteenth  centuries, 
but  was  never  formally  put  an  end  to.  Since  the  banning  of  a  constitu- 
tional life  in  Austria  these  ancient  states  have  found  new  birth  and 
continuity  in  the  Diets,  reconstituted  as  they  are  on  the  representative 
system  and  in  accordance  with  the  principle  kA  representation  of  interests, 
even  if  they  are  but  subordinate  members  of  the  whole  Imperial  and  central 
Constitution.  More  especially  in  the  territories  which  were  formerly  the 
kingdom  of  Bohemia,  the  awakening  of  national  feeling  among  the  Tschechs 
since  the  middle  of  the  nineteenth  century  has  powerfully  contributed  to 
encourage  the  belief  in  a  far-reaching  political  and  administrative  indepen- 
dence of  these  countries  within  the  combined  Austrian  State. 

The  Austrian  territories  according  to  the  Imperial  Constitution  of  1861 
and  1867  are  not  provinces.  They  are  described  as  Kronlands  (so-called), 
independent  within  the  limits  of  their  territorial  constitutions  (Landesver- 
fassung\  and  possessing  in  their  Diets  what  are  in  fact  legislative  bodies — 
provincial  parliaments^— and  which  carry  on  the  territorial  administration 
constitutionally  belonging  to  them,  free  from  the  interference  of  the 
Government  central  authority,  by  means  of  the  territorial  committee 
{Landesansschuss) — that  is  the  permanent  executive  committee  formed  from 
their  members. 

The  i^ndple  of  public  law  and  administration  which  is  herein  expressed 
will  now  be  designated  "autonomous."  Territories  and  communes  are 
autonomous  in  Austria— *that  is,  they  possess  legal  and  constitutional  powers 
to  pursue  the  interests  and  the  tasks  secured  to  them  by  the  territorial 
constitution  or  by  the  communal  regulation  as  the  case  may  be;  and 
to  putBoe  them  fr^eely  according  to  their  own  desires  through  their  repre- 
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MDtative  body,  by  means  of  legislation  and  administration  so  fiur  as  concern 
the  territories,  by  means  of  administration  alone  so  &r  as  concerns  the 
communes. 

The  guiding  principle  of  autonomy  in  its  various  aspects  is  embodied 
in  each  of  the  different  fundamental  features  of  the  Austrian  communal 
system.  It  is  hoped  that  the  following  description  may  illustrate  this 
sufficiently : 

(a)  The  Township  Ocnmue  (Ortsgemeinde)  in  OeneraL  ^Legally  the 
Austrian  commune  possesses  the  following  characteristics : 

I.  It  must  have  as  a  basis  a  territory  distinctly  marked  out  by  natural 
boundaries. 

3.  It  consists  of  the  commune  association  (Gemeindegenossenscha/t) 
settled  on  this  territory — ^that  is,  of  all  those  persons  who,  according  to  the 
Commune  Regulation,  rank  as  members  of  the  commune. 

3.  It  carries  on  within  this  territory  the  public  duties  specified  by 
law  as  the  sphere  of  activity  of  the  commune,  by  means  of  authorities  elected 
from  the  communal  associates. 

The  Austrian  commune  is  a  township  commune— that  is,  it  is  bound 
up  with  the  units  resulting  actually  and  historically  from  the  distribution 
of  the  population.  This  does  not,  however,  mean  that  all  townships 
(OrtscAaften)  are  communes.  The  existing  law,  on  the  contrary,  defines 
the  territorial  basis  of  the  communes  by  reference  to  the  first  constitution 
of  communes  according  to  the  law  of  1849.  This,  except  for  Galizia,  was 
accomplbhed  in  1849  and  1850  and  formed  the  first  important  creative 
act  of  the  reconstituted  central  administration  of  the  Government  This 
determination  of  the  communal  territories  is  itself  closely  boimd  up  with 
the  old  order  of  things,  since  as  a  rule  the  sonadled  "  registered  communes  " 
(Katasiral  Gemetmie)  were  made  into  township  communes.  And  these 
registered  communes  had  their  origin  in  the  general  adjustment  of  the  land 
tax  carried  out  by  the  Emperor  Joseph  II.  through  the  Patent  of  April  24, 

1785. 

Now  these  registered  communes,  and  also  the  tovmship  communes  based 
opon  them  in  1849,  ^^  many  cases  were  formed  from  a  combination  of  two 
or  more  townships.  The  question  therefore  at  once  arose  whether  it  was 
possible  to  alter  the  teiritorial  divisions  of  the  Austrian  communes  which  had 
been  thus  made.  This  question  of  the  unification  and  separation  of  com- 
munes has  been  solved  in  Austrian  law  in  logical  agreement  with  the  principle 
of  autonomy.  The  communes  can,  as  a  rule,  only  be  combined  or  separated 
with  the  consent  of  the  communes  in  question.  The  unification  may  be 
either  complete,  so  that  the  two  communes  are  replaced  by  a  single  new  one, 
and  the  property  of  both  is  also  united ;  or  it  may  be  only  partial,  in  which 
case  public  business  is  carried  on  in  common,  but  the  property  remains 
separate.  In  this  case  both  townships  continue  to  rank  as  legal  individuals 
in  public  law.    The  unification  of  communes  is  not  sanctioned  by  the 
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centnl  Govenunent,  but  by  the  superior  authority  of  self-government,  the 
territorial  committee  {Landesaussckuss)}  Legally  every  Austrian  commune, 
whether  urban  or  rural,  large  or  small,  possesses  the  same  character — ^that  is, 
it  is  a  l^al  peison  in  {Kivate  as  well  as  in  public  law.  As  such  it  possesses 
lull  legal  powers  bodi  at  civil  and  public  law.'  In  particular  the  legal 
powers  of  the  Austrian  commune  to  own  and  to  inherit  real  property  are  in 
DO  way  restricted. 

{b)  Kembership  of  fhe  Gonmme.— It  is  not  easy  to  describe  briefly  the 
legal  relations  of  individuals  to  the  commune.  But  apart  from  this  considera- 
tion we  can  see  that  the  Austrian  commune,  as  a  corporation  recognised  by 
public  law,  possesses  and  exercises  within  definite  legal  limits  a  certain 
d^ree  of  public  authority,  granted  to  it  by  the  Communal  Rq;ulation  and 
other  similar  laws,  over  all  persons  whether  citizens  or  aliens  {Ausidnder) 
who  are  within  its  territories.  We  can  explain  the  details  of  this  authority 
better  at  a  later  stage,  when  discussing  the  competence  of  the  commune. 
Here  it  will  suffice  to  point  out  that  the  Austrian  commune  as  such  controls 
the  entire  police  force  in  the  district,  and  can  consequently  legally  lay 
commands  and  prohibitions  upon  any  individual  within  its  territories. 

For  the  rest  Austrian  law  describes  the  legal  relations  of  individuals  to 
the  communes  as  follows  under  the  following  categories.    It  distinguishes  : 
{a)  Members  of  the  commune. 
{b)  Strangers. 

The  first  class  forms  as  a  whole  the  association  of  persons  within  the 
commune,  and  as  such  £Uls  into  two  classes : 

{a)  The  persons  attached  to  the  commune. 
(b)  The  associates  of  the  commune. 

Attacktnent  to  a  commune  (GemtindeangehbrigkeH)  denotes,  according  to 
Austrian  law,  the  permanent  legal  relationship  in  which  an  Austrian  citizen 
stands  to  a  commune,  in  that  he  has  either  been  expressly  admitted  within 
its  association,  or  is  l^^y  descended  from  some  one  attached  to  the 
commune  and  thus  has  obtained  his  right  ipso  jure}  This  legal  relationship 
is  called  the  law  of  settlement  (Heimairechi)^  and  was  decreed  almost 
simultaneously  with  the  re-codification  of  the  Commune  Law  in  a  special 
Settlement  Law  of  December  3,  1863.  It  should  be  noted  that  this  Settle- 
ment Law  is  an  Imperial  law  and  that  its  alteration  is  not  within  the  com- 
petence of  the  separate  provincial  diets.  It  is  naturally  of  great  importance 
to  the  State  that  this  fundamental  right  of  every  citizen — ^for  according  to 

>  The  Lmukaausschuss  is  the  Executive  Committee  of  the  Diet  ilxmdiag)  appointed 
fix>m  its  members  to  msiuige  the  permanent  business  of  the  territorial  administration 
[LtmdewifwaUuMg),  which  is  autonomous— that  is,  independent  of  the  central  administra- 
tion. 

'  ObTioasly  the  commune  is  not  capable  of  committing  a  criminal  offence. 

'  There  may  be  yet  a  third  case :  acquisition  of  settlement  by  ofiBcials  of  the  central 
Government  or  of  the  territories,  by  clergy,  and  public  schoolmasters  who  enter  the 
commune  on  account  of  their  office  and  have  their  permanent  residence  there. 
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Austrian  Uw  every  citizen  must  have  a  legal  settlement  in  some  commune — 
should  be  regulated  on  similar  principles  throughout  its  territory. 

The  term  "communal  association"  (Gemeindegenossenschaft)  includes 
all  those  persons  who,  without  having  a  legal  settlement  in  the  commune, 
either 

(a)  possess  real  property  within  its  territories ;  or 
{b)  pay  direct  taxes  on  account  of  an  industry  carried  on  there. 
The  legal  rights  of  these  different  classes  of  persons  within  the  commune 
are  graduated  as  follows : 

1.  All,  whether  memben  of  the  commune  or  strangers,  in  whatever 
commune  within  the  Empire  they  may  live,  possess  the  right  of  residence 
and  of  free  choice  of  occupation.^ 

2.  But  only  those  attached  to  the  commune,  and  as  a  rule  its  members, 
whether  it  is  their  place  of  settlement  or  merely  their  residence  as  the 
case  may  bci  have  an  absolute  right  to  undbturbed  residence.  All  other 
persons— ^1,  that  is,  who  live  in  a  commune  without  paying  direct  taxes  there 
or  having  a  legal  settlement  there — ^may  be  expelled  from  the  commune 
by  a  resolution  passed  by  the  representative  authority,  if  they  are  in  receipt 
of  poor  relief  from  the  community  or  have  lost  their  reputation  (through 
a  conviction  in  a  court  of  law). 

3.  Those  attached  to  a  commune  alone  have  the  right  to  receive  poor 
relief  from  the  commune  in  which  they  have  a  setdement 

4.  Membership  of  a  commune  in  principle  carries  with  it  enfranchisement 
and  eligibility  for  election  ' — that  is  to  say,  the  group  of  those  attached  to  the 
commune  and  the  group  of  those  who  pay  direct  taxes  in  it  make  up,  properly, 
the  circle  of  active  citizens.  But  in  practice  attachment  to  a  commune,  as 
we  shall  see  later,  is  almost  or  quite  valueless,  so  far  as  the  share  taken 
by  the  great  mass  of  the  people  in  the  public  life  of  the  commune  is  con- 
cerned. For  the  Territorial  Commune  Regulations  require,  as  a  rule,  other 
qualifications  besides  ''attachment"  to  the  commune,  such  as  the  exer- 
cise of  a  Government  or  a  public  office,  the  holding  of  a  doctor's  degree* 
etc,  or  even  the  payment  of  taxes  from  those  who  claim  the  electoral 
franchise  in  the  commune.* 

*  Art.  6  of  the  fundamental  Uw  {Slaatsgrundg§9tiM€a)  concerning  the  common  rights 
of  dtizens  states  expressly :  *'  Every  citizen  may  make  his  residence  and  dwelling  in 
any  township  in  the  Empire,  may  acquire  real  estate  of  any  kind,  may  dispose  of  it 
freely,  and  may  carry  on  any  occupation  under  lawful  conditions.** 

s  In  order  to  prevent  any  possible  encroachments  being  made  by  the  provincial  legislation 
in  this  matter  upon  the  fundamental  liberties  of  the  State,  the  fundamental  law  concerning 
the  common  rights  of  citizens  explicitly  enacts  in  Art.  4 :  **  All  citizens  who  live  in  a 
commune  and  pay  taxes  there  on  real  property,  earnings,  or  income  possess  the  right  to 
elect  for  and  be  elected  to  the  communal  representative  body  under  the  same  conditions 
as  those  attached  to  the  commune." 

*  In  this  connection  the  peculiar  form  acquired  by  the  conditions  of  legal  settlement 
during  the  last  decade  must  be  noticed.  Since,  according  to  the  law  of  1863,  settlement 
or  attachment  to  another  commune  can  only  be  obtained  through  direct  admission  granted 
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In  addition  to  the  classes  of  persons  in  the  communes  already  mentioned, 
there  are  also  in  the  cities  and  market  towns  the  so-called  freemen  {Burger), 
The  status  of  freeman  is  obtained  by  admission  granted  by  the  commune, 
and  follows  on  the  payment  of  a  tax;  but  from  the  point  of  view  of  public 
law  there  is  no  difference  between  freemen  and  other  members  of  a  commune. 
The  only  distinction  is  that  the  former  alone  are  entitled  to  a  share  in  the 
institutions,  endowments,  and  property  which  have  belonged  to  the  freemen 
from  ancient  times. 

Gties  and  market  towns  also  have  the  right  of  conferring  the  privilege  of 
honorary  freedom,  which  enables  those  Austrian  citizens  concerned  to  enjoy 
all  the  rights  of  membership  and  of  freedom  of  the  commune  without  the 
corresponding  burdens. 

(c)  The  Organisaticm  of  Communal  Bapnie&Ution(OemeindoTertreti^ 
^The  fundamental  rights  of  the  commune,  as  expressed  in  the  Commune  Law 
of  1849,  themselves  embody  the  principle  of  free  election  of  representatives. 
And  in  fact,  in  the  existing  law  also,  the  special  characteristic  of  the  Austrian 
commune,  that  its  authoritative  agents  are  chosen  freely  and  entirely  by 
election ;  and  this  is  true  of  all  three  of  the  authorities  which  together  nuke 
up  the  organism  of  the  Austrian  conunune — that  is,  the  communal  council 
{G€nuindeausschuss\  the  executive  board  of  the  commune  (Gemeindevorstand)^ 
and  the  burgomaster  or  headman  {Gemeindevarsteher), 

The  communal  council  is  elected  by  those  entitled  to  vote  in  the 
commune.  The  right  of  voting  is  confined  to  Austrian  citizens.  Women 
are  entitled  to  vote  if  they  pay  direct  taxes,  but  they  must  not  vote  in  person, 
but  must  exercise  their  right  through  an  agent.  In  the  case  of  married 
women,  either  the  husband  acts  as  agent  or  his  consent  is  necessary  to 
empower  a  third  person.^  Persons  who  pay  taxes  in  the  commune  but  are 
not  resident  there  (out-voters)  are  entitled  to  vote,  and  can  also  exercise  their 
right  through  an  agent. 

As  has  been  already  noticed,  membership  of  a  commune  in  theory  carries 
with  it  the  unconditional  right  to  vote,  but  in  practice,  in  the  majority  of 

by  the  commune  itself^  and  since  the  right  to  demand  poor  relief  is  obtained  with  it,  it 
is  clear  that  the  working  classes,  if  they  leave  their  original  home,  will  never  obtain  a 
settlement  in  their  new  place  of  residence,  however  long  they  may  live  there,  because 
the  communes  avoid,  for  financial  reasons,  voluntarily  burdening  themselves  with  the 
responsibility  of  poor  relief  for  the  incoming  population.  The  result  of  this  has  been 
that  during  the  last  half  of  the  nineteenth  century,  owing  to  the  great  social  and  economic 
changes  and  the  consequent  shifting  of  population  in  the  country,  the  legal  settlement 
of  the  people^  especially  in  the  towns,  has  completely  lost  its  connection  with  their 
actual  place  of  residence,  and  with  the  fact  that  they  live  in  any  particular  commune. 
A  new  regulation  made  in  1896  attempts  to  lessen  the  serious  evils  resulting  from 
this  state  of  things  by  granting  the  right  to  obtain  a  legal  settlement  in  a  place  to 
anyone  who  has  Uved  there  ten  years.  The  acquirement  of  legal  settlement  in  this 
way,  ^sm  Ugft  '^  the  place  of  residence  has  somewhat  improved  matters,  if  it  has 
not  cured  the  evil. 

^  Gemeindewahlordnung,  §  4. 
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cases,  only  those  persons  are  entitled  to  yote  who  pay  any  form  of  direct  tax 
in  the  commune.^  There  is  no  need  for  the  taxpayer  to  reside  in  the 
commune,  and  large  landowners  are  thus  entitled  to  vote  in  all  communes  in 
which  they  have  estates. 

In  those  Kronlands,  such  as  Istria  and  Moravia,  where  a  property 
qualification  is  demanded,  it  is  an  exceedingly  small  one.  In  die  majority 
of  Kronlands  there  is  no  such  fixed  minimum,  so  that  any  pajrment  of  a 
direct  tax,  however  small,  suffices  to  secure  the  right  of  voting  in  the 
commune.  The  result  is  that  throughout  Austria  the  lower  middle  class 
possesses  communal  enfranchisement,  and  in  the  smaller  towns  and  villages 
the  electorate  includes  those  members  of  the  working  dass  who  are  settled 
there.  In  the  large  towns  and  industrial  centres,  it  is  true,  the  conditions 
of  residence  are  such  that  the  masses  remain  disenfiranchised.  On  this 
account  in  Vienna  and  some  other  large  towns  a  special  residence  qualification 
has  been  recently  introduced,  which  allows  the  working  classes,  if  in  a 
limited  degree  only,  to  send  representatives  to  the  communal  representative 
authority. 

The  election  of  the  communal  council  by  the  communal  electors  takes 
place  in  a  manner  which  still  more  markedly  favours  the  propertied  classes. 
The  electors  are  divided  into  three  electoral  bodies  in  such  a  way  that  the 
total  amount  paid  in  taxes  in  the  commune  is  divided  into  three  parts  :  the 
electors  whose  payments  make  up  the  fint  third  part  form  the  first  electoral 
body,  those  whose  payments  make  up  a  second  third  part  form  the  second 
electoral  body,  and  the  remainder  form  the  third.     In  this  way  three  electoral 
colleges  differing  extraordinarily  in  numbers  are  formed.    Each  of  these         , 
elects  an  equal  number  of  members  of  the  communal  council.    The  size  of         i 
the  latter  varies  according  to  the  population,  but  its  numbers  may  not  exceed         i 
thirty  (thirty-six  in  Bohemia).    In  addition  substitutes  are  elected  at  the  same         I 
time  to  the  number  of  half  the  members  of  the  council,  who  succeed  in  a         i 
definite  order  to  the  membership  should  one  or  more  of  the  members  fail  I 

It  is  evident  that  by  this  method  the  great  majority  of  the  electors  axe 
put  in  the  background  for  the  benefit  of  those  who  pay  heavy  or  medium 
amounts  in  taxes.  The  election  is  conducted  according  to  very  carefully 
prescribed  procedure  and  the  voting  is  as  a  rule  public  and  oral.' 

Any  member  of  the  commune  is  eligible  for  election  who  is  of  the  male 
sex,  is  of  age,  and  is  in  full  enjoyment  of  citizen  rights.  Persons  who  are 
ineligible  are  officials  of  the  controlling  Government  authority,  employes 
of  the  commune,  and  finally  those  in  receipt  of  poor  relief,  domestic 
servants,  or  persons  who  have  no  independent  occupation,  such  as  wage- 
earners  and  industrial  helpers. 

Some  of  the  Provincial  Commune  Regulations  make  it  a  special  proviso 

*  These  are  the  land  tax,  the  tax  on  houses  and  house-rents,  the  tax  on  trade,  and  the 
income  tax. 

'  In  the  large  towns,  however,  it  is  done  by  voting  papers  and  secret  ballot 


THE  COMMUNE  SYSTEM  IN  AUSTRIA.  2$ 

that  certain  members  of  the  oammune  (or  their  representatives)  shall  belong, 
without  election,  to  the  elected  council;  such  members  being  those  who 
pay  a  certain  quota  (generally  a  fifth  or  a  siscth)  of  the  total  amount  paid 
in  Government  taxes  in  the  commune.^ 

The  communal  council  thus  formed  proceeds  to  appoint  from  among 
its  membeis  the  headman  and  the  commissioners  or  aldermen  (Gemeinde- 
rate\  who  together  form  the  executive  board  of  the  commune.  The 
number  of  commissioners  is  not  previously  fixed,  but  may  not  exceed  one- 
third  of  the  members  of  the  Council.  All  these  elective  offices  are  honorary ; 
every  eligible  member  of  the  commune  who  has  been  duly  elected  is  bound 
to  serve  on  the  council  or  executive  board  unless  he  is  exempted  for  a 
legally  recognised  reason. 

The  communal  council  and  the  executive  board  are  both  elected  for 
three  years.  At  the  end  of  this  period  a  firesh  election  takes  place  of  all 
the  communal  representatives  and  also  of  the  headman.  A  re-election 
of  out-going  members  is  always  permitted.  The  commune  is  free  to  make 
an  allowance  out  of  its  funds  to  the  headman  (or  burgomaster)  and,  it 
may  be,  also  to  the  commissioners.  In  large  communes  this  payment  to 
the  headman  is  usual 

The  headman  of  the  commune,  called  in  towns  the  burgomaster,  is 
also  appointed  for  three  years.'  His  election  is  absolutely  free  :  the  choice 
is  not  confined  to  persons  learned  in  the  law,  or  to  those  who  have  passed 
an  examination  in  administration,  or  who  have  had  experience  in  adminis* 
tration,  as  is  the  case  in  Prussia  and  in  most  of  the  German  states.  The 
Austrian  burgomaster  is  not  a  professional  burgomaster,  nor  an  administra- 
tive expert.  According  to  the  Austrian  Constitution,  in  view  of  the  principle 
of  autonomy,  any  such  provision  would  be  a  dangerous  limitation  of  self- 
government  The  idea  underlying  Austrian  Commune  Law  is  that  the 
bui^omaster  and  the  headman  of  a  commune  should  be  the  man  who 
possesses  the  confidence  of  his  fellow-citizens  or  of  a  majority  of  them, 
whatever  may  be  his  calling.  The  burgomasters  of  the  Austrian  towns  do 
in  fact  belong  to  very  various  callings.  Among  them  are  merchants,  doctors, 
retired  judges  and  Government  officials,  private  gentlemen,  and  so  on. 
Naturally  those  citizens  who  have  legal  knowledge,  and  especially  barristers 
{Rechisamodltt)^  supply  the  greater  proportion  of  the  burgomasters  ;  but 
only  because  this  profession,  in  Austria  as  elsewhere,  is  especially  compatible 
with  regular  employment  in  public. 

The  decisive  influence  on  the  formation  of  the  representative  authority 
in  the  Austrian  commune  is,  however,  exercised  by  the  national  and  political 
opposition  of  parties.    The  part  played  by  the  legal  position  of  the  commune 

>  They  are  alto  caUed  *'  single  voters  "  (ymHskm), 

*  The  headman  and  commissioners  have  to  make  a  vow  of  fidelity  and  obedience  to 
the  Emperor  and  to  the  law  on  entering  npon  their  office,  before  the  representative  of 
the  Government  administrative  authority. 
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in  Austria  can  only  be  understood  completely  through  a  close  eiamination 
of  this  matter.    But  our  limited  space  makes  this  out  of  the  question  here. 

(d)  The  Field  of  AetiTi^j  (Wirknngskreii)  of  the  Oonmnei.— The 
inquiry  as  to  the  field  of  activity  of  the  commune— that  is,  as  to  the  functicms 
legally  assigned  to  it  in  the  continuity  of  political  life — is  theoretically  and 
practically  in  a  like  degree  the  central  problem  for  each  communal  administra- 
tion. The  answer  given  to  it  by  positive  law  decides  the  entire  constitutional 
and  legal  position  of  the  commune.  This  is  much  more  distinctly  emphasised 
in  Austrian  Commune  Law  than  in  the  other  continental  systems,  for  it  is 
just  at  this  point  that  the  idea  which  inspires  it — the  idea  of  self-government 
by  means  of  free  communes — ^is  felt  most  keenly. 

The  Imperial  Commune  Law  of  i86a,  following  the  earlier  plan  of  1849, 
has  distinguished  two  fields  of  activity  for  the  commune :  the  independent 
and  the  deputed. 

But  the  really  important  point  is  the  description  given  by  the  law  of 
1862,  which  is  still  in  force,  of  the  independent  field  of  activity.  In  reading 
Art.  V.  of  the  Commune  Law,  which  regulates  this,  one  learns  not  only 
that  the  independent  field  of  activity  includes  in  the  abstract  all  those 
things  which  the  commune,  with  its  existing  powers,  is  in  a  position  to 
undertake,  but  also  that  nearly  all  the  important  branches  of  administration 
are  there  set  forth  by  name  in  illustration  of  the  constituent  parts  of  the 
independent  field  of  activity.^    Thus  from  this  point  of  view  the  Austrian 

*  Art.  V.  runs  thus :  **The  independent  field  of  activity,  f.#.  that  field  of  activity  fior 
which,  having  regard  to  the  existing  Imperial  and  territorial  laws*  the  commune  can 
make  provisions  and  arrangement  according  to  its  own  firee  decision,  includes  in  general 
everything  that  chiefly  afiects  the  interests  of  the  commune  and  which  can  be  managed 
and  accomplished  within  its  boundaries  and  by  means  of  its  own  powers. 

'*  To  this  class  belong  especially : 

"(I)  The  free  administration  of  its  property  and  of  the  afiairs  connected  with  the 
community  of  the  commune. 

"  (2)  The  protection  of  person  and  property. 

"(3)  The  maintenance  of  communal  streets,  roads,  squares,  and  bridges^  the  safety 
and  facility  of  traffic  in  the  streets  and  water-ways,  and  the  police  supervision  of 
boundaries. 

*'(4)  Inspection  of  food,  and  the  control  of  the  market,  in  particular  inspection  of 
weights  and  measures. 

"  (5)  Sanitary  regulations. 

"(6)  Regulations  for  domestic  servants  and  employ^  and  the  management  of  the 
messenger  service  (J>itHslbattm>ninung), 

"(7)  The  care  of  public  morality. 

"(8)  The  system  of  poor  relief  and  the  care  of  the  communal  benevolent  institutionai 

*^  (9)  Police  regulations  concerning  buildings  and  fires,  the  management  of  the  building 
by-laws,  and  the  passing  of  architects*  plans. 

'*(io)  The  exercise  of  control,  as  legally  defined,  over  the  secondary  schoob  {Mind' 
sehuUn)  supported  by  the  commune,  and  over  the  primary  schools;  provision  for  the 
building,  maintenance,  and  endowment  of  these  latter,  having  regard  to  the  school 
patronage  already  existing. 

'*(ii)  The  attempted  settlement  of  disputes,  by  trustworthy  penons  chosen  out  of  the 
commune. 
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commune  appears  as  a  Government  micro-cosmos,  called  upon  to  look 
after  not  only  specifically  communal  interests  and  duties,  but  also  a  number 
of  things  which  are  of  the  greatest  importance  to  the  whole  community.  A 
g^nce  at  the  various  portions  of  the  independent  field  of  activity  as  here 
enumerated  shows  that  among  the  duties  of  the  Austrian  commune  included 
in  this  natural  or  independent  province  are  a  number  of  administrative 
functions  which  in  other  continental  states  are  strictly  reserved  for  the 
central  administration  of  the  Government  and  its  local  agents.  Self- 
government  is  here  recognised  by  the  Austrian  Commune  Law  in  such  a 
way  that  the  commune  is  the  one  competent  administrative  authority  over 
the  widest  possible  field  of  administrative  activity:  it  is  also,  as  we  shall 
see  presently,  a  completely  free  agent. 

Having  regard  to  this  wide  field  of  independent  activity,  it  follows  that 
the  number  of  administrative  duties  specially  entrusted  to  the  commune  by 
the  Gov^nment — ^the  so-called  deputed  sphere  of  activity — ^must,  as  a  matter 
of  course,  be  insignificant 

In  this  connection  the  ways  and  means  must  be  considered  by  which 
in  Austria  the  organisation  is  supplied  that  carries  on  these  important 
communal  activities,  whether  its  own  or  those  deputed  to  it  This  organisa- 
tion— the  representative  authority  of  the  commune — is  based  entirely  on 
the  principle  of  rei»esentation  as  has  been  aheady  explained.  All  the 
primary  agents  of  the  communal  administration  are  elected  fit>m  among 
the  members  of  the  commune.  The  oflkials  and  other  similar  assistants 
appointed  by  the  commune  to  carry  on  the  administration  are,  without 
exception,  exclusively  officers  of  the  commune,  which  pays  them  out  of 
its  own  resources.  Any  attempt  made  by  the  Government  to  influence 
the  appointment,  payment,  or  dismissal  of  the  communal  ofllicials  proves  a 
complete  faOure  in  Austria.  The  commune  thus  carries  on  its  administration 
in  absolute  freedom  within  the  wide  field  of  activity  allotted  to  it  by  law. 
It  supplies  for  itself  the  material  means  and  the  administrative  powers 
which  are  required  for  this  purpose.  But — and  this  is  of  great  importance — 
no  force  can  be  brought  to  bear  upon  the  commune,  as  far  as  the  independent 
field  of  activity  is  concerned,  by  which  the  Government  can  secure  the 
actual  accomplishment  of  the  duties  therein  defined.  The  Austrian  com- 
mune— ^it  must  be  acknowledged  with  regret — is  a  completely  free  commune 
inasmuch  as  it  is  firee  to  neglect  all  or  a  large  proportion  of  the  duties 
put  before  it  in  its  independent  field  of  activity. 

When  it  is  remembered  that  important  Government  duties  are  here  in 
question,  it  is  plain  that  this  forms  the  great  defect  in  the  Austrian 
communal  organisation.  There  is  no  doubt  that  matters  of  great  interest 
to  the  community  as  a  whole  are  left,  thanks  to  the  theoretical  principle 

"  (12)  The  andertaking  of  voluntary  sales  of  movable  property.*' 
Cortain  local  police  duties  may,  in  particular  communes,  by  reason  of  important 
consideration  of  state,  be  assigned  by  law  to  special  agents  of  the  sovereign. 
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of  the  free  commune  and  of  autonomous  self-government,  with,  to  say  the 
least  of  it,  a  very  precarious  and  inadequate  provision.  And  this  is  yet 
more  true  since  the  cost  of  carrying  out  these  important  duties  in  the 
independent  sphere  of  activity  must  be  paid  entirely  out  of  the  income 
of  the  commune.    More  will  be  said  below  as  to  the  limits  of  this  income. 

With  regard  to  the  organisation  of  the  communal  administration  for  the 
purpose  of  discharging  its  indq>endent  and  deputed  functions,  the  law 
provides  in  principle  that  the  communal  council  should  be  the  deliberative 
and  determining  agent  in  all  the  afEurs  of  the  commune.  The  headman, 
on  the  other  hand,  and  the  communal  committee  {Gemeinderat)  or  executive 
board  are  exclusively  executive  authorities.  To  the  council  alone  belongs 
in  especial  the  preliminary  drafting  and  the  determination  of  the  communal 
budget;  the  fixing  of  the  general  conditions  for  the  management  and  use 
of  communal  institutions  and  undertakings ;  the  granting  of  legal  settlements  ; 
the  making  of  freemen  and  honorary  freemen ;  the  organisation  of  poor 
relief;  and  finally — what  is  of  particular  importance — ^the  fixing  of  general 
local  police  regulations  and  the  legal  penalties  for  their  transgression. 
With  regard  to  these  last  powers  the  commune  is  also  bound,  at  least 
in  some  of  the  Kronlands,  to  compensate  for  damage  arising  through  the 
neglect  of  their  local  police  regulations,  and  especially  to  make  good 
damages  resulting  from  open  riot  The  council,  in  addition  to  this  authority 
as  a  Court  of  first  instance,  is  also  the  second  and  superior  Court  for 
complaints  against  the  orders  of  the  executive  board,  and  in  general  the 
supervision  of  the  board's  conduct  of  business  rests  with  it  It  is  also 
empowered  to  appoint  special  commissions  for  this  latter  purpose. 

The  council  meetings  are  called  by  the  headman  or  his  deputy,  by 
personal  notice  to  each  member,  as  often  as  is  necessary,  but  in  any  case 
at  least  every  quarter.  As  a  rule  the  attendance  of  two*thirds  of  the 
members  is  required  to  form  a  quorum.  A  member  of  the  communal 
council  must  refrain  from  voting  if  his  management  of  public  money  or 
the  private  interests  of  himself  or  his  relatives  are  in  question. 

The  council  meetings  are  presided  over  by  the  headman,  who  also 
possesses  a  casting  vote.  The  meetings  are  public,  but  may  be  declared 
secret  by  a  motion.  Accurate  minutes  must  be  kept  of  the  meeting,  and 
these  can  be  examined  by  any  member  of  the  commune. 

The  headman  of  the  commune  is  the  chief  of  the  commuiud  executive. 
His  primary  duty  is  to  guide  and  supervise  all  business  which  rests  with 
the  executive  board.  The  communal  aldermen  or  commissioners  {Gemeiftde' 
rate)  must  support  him  in  this  and  must  carry  out  the  duties  which  he 
assigns  to  them.  The  headman  also  supervises  and  controls  all  the 
officials,  servants,  and  workpeople  of  the  commune.  He  can  appcnnt  and 
suspend  these  employes,  but  the  power  to  dismiss  them  rests  with  the 
council. 

The  headman  of  the  commune  is  its  representative  to  outstdeis;  he 
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signs  with  one,  or  in  certain  cases  two,  of  the  aldermen  the  documents 
whidi  are  binding  on  the  commune.  He  prepares  for  discussion  the  matters 
held  in  reserve  for  the  council  and  sees  that  the  resolutions  which  have 
been  duly  passed  are  executed.  If  he  considers,  however,  that  any  such 
resolution  goes  outside  the  council's  field  of  activity  or  is  in  itself  illegal, 
he  is  bound  to  delay  its  execution  and  to  refer  the  question  whether  it  can 
be  executed  or  not  to  the  decision  of  the  superior  central  Government 
authority. 

But  most  especially  the  headman  of  the  commune  has  to  manage  the 
current  administration  of  the  communal  resources  and  property,  of  the 
expenditure  and  undertakings  of  the  commune,  and  of  the  institutions  used 
for  purposes  of  poor  relief.  In  all  affairs  of  the  commune  which  do  not 
by  law  belong  to  the  council  or  to  the  executive  board,  he  himself  takes 
what  steps  are  necessary.  The  headman  has  primarily  the  control  of 
the  local  police,  and  in  this  capacity,  if  the  resources  of  the  commune  are 
insufficient,  he  has  to  summon  immediate  assistance  from  the  central 
Government  authority,  as  for  example  in  cases  of  fire,  epidemics,  etc.^ 

In  addition  to  these  duties  with  regard  to  the  independent  field  of 
activity  the  headman  of  the  commune  has  also  to  conduct  the  business 
of  the  deputed  field  of  activity  in  the  manner  prescribed  by  the  laws. 
The  organisation  of  this  latter  duty  must,  however,  as  a  rule,  be  determined 
by  resolution  in  the  communal  council,  since  the  necessary  funds  are  entirely 
provided  by  the  commune.' 

The  function  of  judge  in  the  criminal  court  which  it  fidls  to  the  lot 
of  the  headman  to  exercise  is  the  most  important  part  of  the  field  of 
activity.  The  headman  of  the  commune  may,  however,  only  act  as  judge  in 
criminal  cases  in  association  with  two  communal  aldermen  and  only  when 
the  crime  in  question  involves  the  breaking  of  the  local  police  by-laws, 
and  its  punishment  is  not  within  the  competence  of  the  Government  Courts. 
As  a  rule  he  can  only  impose  fines  up  to  the  amount  of  20  krone  and 
imprisonment  for  not  more  than  forty-eight  hours. 

The  headman  of  the  commune  is  personally  responsible  to  the  Govern- 
ment for  all  the  functions  exercised  in  the  deputed  field  of  activity. 

(e)  The  Communal  Budget  (0«meindehaudialt).-~The  financial  manage- 
ment of  the  Austrian  commune  falls  naturally  into  two  divisions :  attention 
is  first  directed  to  the  maintenance  and  administration  of  the  capital  and 
property  of  the  commune,  and  secondly  the  commune  must  supply  through 
taxation  those  needs  which  the  returns  for  its  lucrative  property  are  insufficient 
to  cover. 

'  In  aome  of  the  large  town  communes  the  service  of  public  safety  is  taken  out  of 
the  control  of  the  local  police  of  the  commune  and  entrusted  to  a  special  Goremment 
police  corps. 

'  The  Government  is  always  at  liberty  to  take  away  some  or  all  of  the  business 
of  the  deputed  field  of  activity  from  the  headman  and  to  conduct  it  through  its  own 
agents. 
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With  regard  to  the  possessions  of  the  commune  a  distinction  must  be 
made  between  communal  property  {Gtmeindegut)  and  communal  capital 
(Gemeindevtrmdgtn).  The  first  term  must  be  understood  to  include  all 
movable  and  immovable  goods  belonging  to  the  commune,  which  are  devoted 
to  the  common  use  of  all  persons  in  the  commune,  as  for  example  parks, 
gardens,  roads,  and  squares,  welb  or  fountains,  and  various  other  communal 
institutions.^  Communal  capital  is  property  belonging  to  the  commune, 
the  regular  income  from  which  is  devoted  to  covering  the  expenditure  of 
the  coomiune. 

The  fundamental  rule  for  the  management  of  the  budget  is  thus  to 
maintain  the  communal  property  and  capital  undiminished  and  to  administer 
the  profit-yielding  capital  in  such  a  way  as  to  secure  the  highest  possible 
income. 

The  financial  administration  of  the  commune  is  based  every  year  upon 
an  estimate  prepared  by  the  communal  headman.  This  estimate  must 
be  drawn  up  and  sanctioned  by  the  communal  council  at  least  a  month 
before  the  end  of  the  year.  Two  months  after  the  end  of  the  year  the 
balance-sheet  for  the  previous  year  must  be  presented.  Both  estimate  and 
balance-sheet  must  be  published,  and  any  member  of  the  commune  has 
the  right  to  make  objections,  the  validity  of  which  must  be  considered  by 
the  communal  council 

The  requirements  of  the  commune  must  first  be  met  by  the  regular 
income.  So  fiar  as  this  is  insufficient  the  Austrian  commune  has  the  right 
to  vote  public  communal  taxes,  which  are  classed  together  under  the  special 
name  of  assessments.    These  are  of  various  kinds : 

1.  Surtaxes  added  to  the  direct  Government  taxes — that  is,  to  the 
taxes  on  houses  and  house-rents,  the  land  tax  and  the  tax  on  trade. 

2.  Surtaxes  added  to  the  Government  octroi  in  those  communes  where 
one  is  levied,  for  example  in  the  large  towns. 

3.  Services  rendered  by  members  of  the  commune  to  supply  certain 
communal  needs.  This  obviously  only  applies  to  the  rural  communes, 
where  the  making  of  roads,  streets,  bridges,  etc.,  for  the  commune  is  done 
in  this  way. 

4.  Special  communal  taxes  and  contributions. 

Surtaxes  on  the  direct  Government  taxes  are  as  a  rule  added  equally 
to  all  the  four  taxes  mentioned  above.  Government  employes,  soldiers, 
priests,  and  schoolmasters  are  legally  exempted  from  these  additional 
payments.  The  cost  of  new  purchases  and  communal  undertakings,  and 
of  the  payment  of  and  interest  on  loans  made  for  such  purposes,  can  only 
be  met  by  surtaxes  if  they  are  voted  by  at  least  three-fourths  of  the 
electorate,  who  contribute  at  least  three-fourths  of  the  total  sum  paid  in 
the  commune  in  Government  taxes. 

'  In  the  rural  communes  also,  meadows  into  which  all  those  attached  to  the  commane 
may  turn  their  cattle,  woods  which  are  directly  for  the  use  of  the  inhabitants,  etc. 
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The  surtaxes  to  the  octroi  must  be  so  levied  as  to  Ml  on  the  consumption 
of  the  goods  affected  and  not  on  their  production  or  sale.^ 

The  commune  can  only  make  these  additions  to  direct  and  indirect 
taxation  within  very  narrow  limits.  The  communal  council  is  only 
authorised  to  vote  additions  to  direct  taxes  up  to  10  per  cent.,  and  to 
indirect  up  to  15  per  cent,  of  the  amounts  paid  to  the  Government. 
Surtaxes  beyond  this  rate  must  be  sanctioned  by  the  territorial  committee 
(Landesausschuss\  the  superior  autonomous  administrative  authority,  and 
in  certain  cases  also  by  the  Imperial  Provincial  Government  (Staatiicher 
Praoinzialregierung).  Increases  of  over  50  per  cent  must  be  voted  by 
the  diet,  those  over  80  per  cent,  must  be  approved  by  the  Emperor.' 

The  special  communal  taxes  have  not  been  very  much  developed  in 
Austria,  for  it  is  one  of  the  fundamental  fiicts  of  the  history  of  finance  in 
this  country  that  the  Government  has,  as  far  as  possible,  sequestrated  for 
its  own  use  all  profitable  sources  of  taxation.  In  spite  of  this,  however, 
they  are  very  various  in  form.  In  practice  the  most  important  independent 
communal  tax  is  that  levied  independently  within  the  communal  territory 
on  the  consumption  of  beer,  wine,  and  brandy,  which  burdens  the  consumers 
in  addition  to  the  Government  and  territorial  taxes  of  the  same  character. 
The  independent  communal  taxes  include  also  certain  taxes  on  luxuries, 
such  as  the  tax  on  dogs,  dance  music  licences,  and  different  kinds  of  fees, 
such  as  market  dues,  taxes  on  civic  rights,  fees  for  the  use  of  communal 
mstimtionss  etc.  The  imposition  of  any  new  tax  of  this  kind  or  an  increase 
in  one  already  existing  must  be  authorised  by  a  law  passed  in  the  diet 

The  collection  of  the  assessments  as  regards  the  surtaxes  is  made 
through  the  central  taxation  authority,  which  makes  over  to  the  commune 
the  corresponding  total  amount  But  a  special  communal  tax  authority 
may  be  appointed  for  independent  communal  taxes.  In  both  cases  the 
commune  can  enforce  payment  of  taxes  due  to  it  by  putting  in  a  so- 
called  "  political "  execution  {poHHscJu  Ex€kution\  U,  a  direct  execution 
through  Government  agents. 

(J)  The  Control  of  fhe  Ctamnnme.— The  peculiar  position  occupied  by 

^  Hiis  is  expressly  decreed  in  Art  XV.  of  the  Imperial  Commune  Law. 

*  In  practice,  however,  this  right  of  sanction  has  become  little  but  a  formality.  The 
increasing  needs  of  the  communal  administration  have  made  surtaxes  amounting  to 
100  per  cent,  and  more  of  the  Government  taxes  a  quite  ordinary  occurrence.  The 
torritorial  committee  and  the  diet  cannot  do  otherwise  than  give  their  consent  as  a 
regular  thing :  for  a  permanent  increase  in  the  expenditure,  and  with  it  in  the  taxes 
of  the  commune,  is  unavoidable  on  account  of  the  extent  and  of  the  importance  to 
the  whole  community  which  characterises  the  commune's  independent  field  of  activity. 
A  laige  part  of  the  increased  communal  taxation  goes  towards  the  expenses  of  the 
primary  school  system,  the  burden  of  which  faUs  almost  entirely  on  the  commune,  and 
which  has  enormously  developed  in  Austria  during  the  last  thirty  years.  The  towns 
have  to  bear  in  addition  the  heavy  burden  due  to  the  extraordinary  increase  in 
secondary  schools,  the  greater  number  of  which  have  been  buUt  and  are  maintained 
out  of  the  communal  resources. 
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the  commune  within  the  constitutional  and  administrative  organisation  in 
Austria  is  accompanied  by  a  peculiar  form  of  supervision  over  the  communal 
administration.  In  the  first  place  the  commune,  as  forming  the  lowest 
autonomous  territorial  corporation  recognised  by  public  law,  is  under  the 
control  of  the  superior  autonomous  self-governing  corporation — ^that  is,  the 
territory  and  its  permanent  agent  &e  territorial  committee.^  But  in  the 
second  place  the  commune  must  also  hold  a  position  in  the  whole  legal 
organism  of  the  Empire  and  of  the  Imperial  Government  The  limitations 
thus  made  necessary  take  the  following  forms  : 

1.  The  communal  administration  of  property  (Fermogen)  and  of  finance 
is  entirely  under  the  autonomous  control  of  the  territory,  i.e.  of  the  territorial 
committee.  It  is  the  duty  of  the  territorial  committee  to  exercise  ordinary 
supervision  of  the  communal  accounts  and  of  the  State  of  the  communal 
property ;  it  can  also  at  any  time  make  collections  on  the  spot  by  means  of 
a  commission,  and  in  case  of  a  deficiency  can  supply  the  necessary  assistance. 
From  this  it  follows  that  in  a  number  of  matters  the  resolutions  of  the 
communal  council  are  subject  to  the  express  consent  of  the  highest 
territorial  administrative  authority.  In  addition  to  the  instances  already 
mentioned  of  the  unification  and  separation  of  township  communes  and  the 
alteration  of  their  boundaries,  a  number  of  acts  of  the  communal  administra- 
tion which  afiect  the  management  of  finance  belong  to  the  same  category : 
(a)  as  noticed  above,  the  sanctioning  of  higher  surtaxes  added  to  the 
Government  taxes ;  {d)  the  alienation,  mortgaging,  or  permanent  burdening 
of  property  forming  part  of  the  capital  or  of  the  institutions  of  the  commune ; 
(c)  the  division  of  surpluses  which  may  occur  in  any  year,  among  the 
members  of  the  commune ;  (d)  the  borrowing  of  a  loan  or  the  acceptance 
of  a  security  when  the  amount  of  the  loan  or  of  the  security  taken  together 
with  the  already  existing  debts  exceeds  the  year's  income  of  the  commune. 

2.  The  territorial  committee  also  decides  appeals  against  resolutions 
passed  by  the  communal  council  concerning  all  affairs  of  the  commune 
excepting  those  deputed  to  it  by  the  central  Government. 

3.  The  territorial  committee  exercises  a  disciplinary  control  over  the 
members  of  the  communal  executive  board,  can  punish  them  for  violation 
of  duty  in  affairs  included  in  the  independent  sphere  of  activity,  and  in 
case  of  serious  violation  or  continued  neglect  of  their  duties  it  may,  in 
agreement  with  the  Government  authority,  deprive  such  communal  agents  of 
their  office. 

Even  in  these  cases  co-operation  exists  between  the  superior  administrative 
organs  of  the  central  and  of  the  autonomous  systems.  But  there  is  also, 
corresponding  to  the  double  position  of  the  commune,  an  independent 

*  In  order  to  simplify  the  description,  the  modification  is  omitted  which  occurs  where 
a  dbtrict  representative  body  (BestrAsvertrwiMng^)  comes  between  the  Territoiy  and 
the  commune  as  an  autonomous  intermediate  Court.  Its  prorince  is  besides  essentially 
unimportant 
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right  of  control  exercised  by  the  central  authority  over  the  organs  of  the 
commane  in  the  following  way : 

The  central  administration  exercises  a  controlling  right  over  the  commune 
to  prevent  it  from  exceeding  its  province  of  activity  and  from  acting  contrary 
to  existing  laws.  This  right  of  control  is  in  (act  in  the  hands  of  the 
pditical  district  authority^  (Bezirksbehorde).  In  order  to  exercise  its  right 
of  control  the  lowest  politiod  authority  can  demand  that  the  resolutions  of 
the  communal  council  should  be  communicated  to  it  Besides  this,  the 
Government  authority  has  always  a  right  to  send  an  official  to  attend  the 
meetings  of  the  communal  council  or  executive  board  and  hear  what 
is  said. 

If  then  the  communal  council  passes  resolutions  which  go  beyond  its 
field  of  activity  or  are  contrary  to  existing  laws,  the  political  district 
authority  has  the  right  and  is  bound  to  forbid  the  execution  of  such  resolu- 
tions, from  which  prohibition  an  appeal  may  be  made  to  the  territorial 
government,  /.«.  the  Lord-Lieutenancy.  The  political  authority  has  the 
additional  right,  with  regard  to  resolutions  of  the  communal  council  which 
do  not  refer  to  matters  within  the  independent  field  of  activity,  to  decide 
complaints  brought  against  orders  of  the  executive  board,  if  these  are 
contrary  to  existing  laws  or  are  applied  incorrectly.  In  all  matters  belonging 
to  the  deputed  sphere  of  activity  the  appeal  always  goes  to  the  political 
district  authority,  and  further  appeals  to  the  central  administration.  The 
political  district  authority  also  is  empowered  in  cases  where  the  commune 
refuses  to  make  payments  and  perform  obligations  legally  due  from  it,  to 
make  the  redress  demanded  at  the  cost  and  risk  of  the  commune. 

The  political  authority  has  a  disciplinary  penal  jurisdiction  over  the 
communal  headmen  in  so  £ur  as  they  may  be  guilty  of  violation  of  duty  in 
the  afiEairs  of  the  deputed  sphere  of  activity.  Should  this  violation  of  duty 
be  such  that  the  Government  authority  believes  itself  unable  to  leave  the 
business  of  the  independent  sphere  of  activity  in  the  hands  of  the  headman 
without  endangering  the  public  interests,  and  is  therefore  forced  to  appoint 
another  agent  to  cany  on  this  business,  the  commune  must  bear  the  expenses 
resulting  from  this  appointment  The  severest  course  which  the  central 
administration  can  adopt  with  regard  to  the  commune  is  the  exercise  of 
the  right  of  the  territorial  government  (Lord-Lieutenancy)  to  dissolve  the 

■  The  foUowing  remarks  wUl  make  clear  the  competence  of  the  authorities  of  the 
Austrian  administration  of  the  interior.  In  addition  to  the  superstructure  of  self- 
governing  corporations— commune,  district  territory — ^there  is  another  separate  system  of 
administration,  f>.  the  organisation  of  the  Imperial  local  and  central  administration 
of  the  interior,  the  80-<alled  political  authorities.  This  also  has  three  divisions.  The 
lowest  Court  is  formed  by  the  so-called  captaincy  of  the  district  {Bimrkshaupimann' 
aekafl^  the  intermediate  by  the  Lord-Lieutenancy  (StaUtu^iirH),  the  supreme  by  the 
Mintstiy  of  the  Interior.  These  three  Courts  are  organised  quite  independently  and 
bnreaucratically,  and  rank  one  above  the  other,  so  that  appeals  against  decisions  in  the 
lower  Court  pass  to  the  intermediate  Court,  or  territorial  government,  and  from  thence  to 
the  Ministry. 
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communal  representative  body  altogether.  Tie  fresh  election  must,  however, 
take  place  within  six  weeks  of  the  dissolution.  In  the  meantime  business  is 
carried  on  by  a  Government  official  sent  by  the  central  authority  with  the 
consent  of  the  territorial  committee. 

All  the  controlling  rights  here  described,  which  belong  to  the  superior 
self-governing  bodies  on  the  one  hand  and  to  the  central  authority  on  the 
other,  are  exercised  .under  Xhtjudidal  authority  of  the  administrative  Court  of 
justice  so  far  as  legal  questions  are  concerned.  This  protects  the  commune 
from  an  over-wide  interpretation  of  the  rights  possessed  by  the  supervising 
Courts. 

It  would  take  too  long  to  consider  more  closely  here  how  far  this  strong 
administrative  control  is  in  £3u:t  actually  exercised.  The  truth  is  that  the 
political  and  administrative  freedom  of  action  possessed  by  the  Austrian 
commune  is  in  the  long  run  but  slighdy  restrained.  Where  there  is  no 
actual  breach  of  the  law,  the  interference  of  the  Government  in  the  sphere  of 
autonomous  administration  is  practically  nil.  The  territorial  control  is 
intrinsically  limited  to  a  guardianship — which  is  besides  not  always  practicable 
— of  the  communal  property  and  policy  of  taxation. 

III.  The  Special  City  Charters. 

It  has  already  been  remarked  that  several  special  city  charters  or  r^[ula- 
tions  for  town  communes  were  issued  in  consequence  of  the  first  Austrian 
Commune  Law  of  1849.  These  charters  were  those  of  Vienna,  Prague, 
Briinn,  Gdrz,  and  Triest  Most  of  the  existing  charters  were  thus  issued  by 
the  territorial  legislatures  on  the  basis  of  the  law  of  1862.  In  more  modem 
times  the  bestowal  of  a  special  charter  has  become  rare ;  among  the  most 
recent  are  those  of  Trient  (1888),  Reichenberg(i889),  and  Klagenfiirt  (1895). 
Nearly  all  these  charters  have  been  much  altered  by  different  laws.  The 
Territorial  Law  of  March  24,  1900,  gave  Vienna  a  completely  new  communal 
charter  and  also  a  fresh  regulation  of  communal  elections.  There  are  altogether 
thirty-three  such  towns  having  their  own  charters  at  the  present  time. 

All  these  special  regulations  for  two  communes  possess  certain  features 
in  common,  both  in  their  relation  to  the  central  Government  and  in  their 
organisation.  But  at  the  same  time  they  show  differentiation  of  a  not  un- 
important kind,  resulting  mainly  from  the  fact  that  the  opinions  of  the 
Government  upon  the  problems  which  arise  in  this  connection  altered 
considerably  in  some  ways  between  the  different  epochs  of  the  Austrian 
commune  legislation — epochs  which  the  laws  of  1849,  i^59»  &n<i  ^^^^  serve 
to  mark  out. 

The  provision  of  these  charters  has  undoubtedly  helped  to  remedy  one  of 
the  main  defects  in  the  Austrian  Communal  Law — that  is,  the  fact  that  all 
communes — villages  and  towns,  small  communities  and  large  communities 
alike— nare  in  principle  treated  exactly  the  same.     It  is  true,  however,  that 
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this  remedy  has  only  worked  in  an  unsystematic  fashion,  since  there  are  still 
a  considerable  number  of  the  larger  towns  and  industrial  centres  which  are 
not  organised  in  a  manner  corresponding  to  their  special  conditions. 

The  common  feature  which  characterises  all  these  city  constitutions  is 
the  possession  of  an  immediate  relation  to  the  territory  ^  {JLandesunmitUl- 
barkeii) — ^that  is,  no  intermediate  Court  intervenes  between  them  and  the 
Government  territorial  administrative  authority  on  the  one  hand,  or  the 
autonomous  territorial  administrative  authority  on  the  other.  This  imme- 
diate relation  is  of  smaU  importance  so  far  as  concerns  the  latter,  since 
district  representative  authorities  only  exist  in  three  of  the  Kronlands. 
But  it  is  of  very  great  importance  as  far  as  concerns  the  system  of  Govern- 
ment administrative  authorities  centralised  in  the  Ministry  of  the  Interior. 
There  the  chartered  towns  are  exempt  from  the  administrative  influence  of 
the  authority  which  exercises  ordinary  political  control  over  the  communes 
—that  is,  the  captaincy  of  the  district.  Instead  of  this  the  territorial 
government  or  Lord-Lieutenancy  forms  the  directly  superior  Court  for 
the  chartered  towns  in  the  respective  Kronlands,  so  far,  that  is,  as  Govern- 
ment possesses  the  right  to  supervise  them. 

This  exemption  from  the  province  of  the  lower  Government  administra- 
tive authorities  has  also  a  second  and  still  more  important  result.  This 
is  that  the  political  administrative  activities  which  in  all  other  communes 
in  a  district  are  in  the  hands  of  the  district  captaincy,  in  chartered  towns 
are  deputed  directly  to  the  commune.  In  this  way  the  deputed  field  of 
activity  in  these  Austrian  town  communes,  in  the  specific  sense  of  the  term, 
is  of  much  greater  importance  than  in  any  of  the  other  communes.  But 
it  is  worthy  of  notice  from  the  legal  point  of  view  that  this  special  deputed 
field  of  activity  within  the  commune  is  deputed  to  the  cfficers  of  the  commune 
(KammunaldmUm\  Le,  to  the  burgomaster  and  his  assistants,  and  not  to 
the  commune  itself. 

Since,  then,  in  these  chartered  towns  the  commune,  in  principle, 
completely  shuts  out  and  takes  the  place  of  the  lower  Government  administra- 
tive authorities,  it  follows  that  the  entire  province  of  Government  local 
administration,  such  as  falls  to  the  share  of  the  Austrian  district  authority, 
is  deputed  to  it  The  duties  in  question  are  in  fact  purely  administrative* 
as  for  example  the  regulation  of  sanitation,  of  industry,  of  veterinary  matters, 
business  connected  with  conscription,  etc.,  and  also  all  the  duties  of  an 
administrative  ma^stracy  in  a  Court  of   first    instance.^     The    Austrian 

*  A  single  Austrian  city  is  also  in  immediate  relation  to  the  Imperial  Government 
{Ilii€ksHmmtUlbar)»  This  dty  is  Triest,  whose  charter  expressly  declares  that  it  is  on 
an  equality  with  a  Kronland.    In  Triest  the  communal  representative  body  is  also  the  diet. 

*  In  Austria  the  administrative  magistracy  is  so  organised  that  it  is  undertaken  in  the 
course  of  general  administrative  duties  by  the  administrative  authorities,  in  the  divisions 
already  described — ^viz.  district  captaincy,  territorial  government,  Ministry.  In  addition 
to  the  final  decision  of  the  supreme  Court,  which  is  either  the  territorial  government 
or  the  Ministry,  there  may  be  also  a  final  appeal  to  the  administrative  Court. 
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comman6-M>r  rather  the  communal  officers  directed  and  organised  by  it, 
and  supervised  by  the  -burgomaster  whom  it  has  freely  elected — ^thus  pos- 
sesses, in  these  cases,  such  a  degree  of  administrative  authority  as  is  enjoyed 
by  no  other  continental  cities.^  This  exceptional  administrative  possession 
is,  however,  made  less  agreeable  to  the  Austrian  city  communes  by  the 
fiu:t  that  the  great  expense  of  maintaining  the  necessary  administrative 
apparatus,  which  in  towns  like  Vienna  and  Prague  may  be  a  considerable 
matter,  must  be  defrayed  entirely  from  the  communal  resources  or  from 
communal  taxes. 

In  trying  to  determine,  by  combining  the  features  common  to  all  these 
local  town  regulations,  what  might  be  called  Austrian  municipal  law  in  a 
narrow  sense,  the  first  important  frict  to  notice  is  that  the  principles  and 
conditions  of  general  Austrian  Commune  Law,  as  described  above,  also 
apply  throughout  to  the  chartered  cities,  or  as  they  are  often  called  the 
autonomous  cities.  Communal  membership,  commurud  territory,  com- 
munal representation,  communal  rights  of  election,  the  administration  of 
communal  property,  the  sphere  of  activity  of  the  commune,  etc.,  are  all  in 
principle  regulated  in  the  chartered  towns  exactly  as  they  are  in  the  other 
communes.  In  details,  it  is  true,  there  are  small  variations,  the  development 
and  reconstitution  of  many  of  the  institutions  of  general  Commune  Law  \ 
but  in  no  case  is  there  essential  differentiation  from  the  other  communes, 
which  are  constituted  according  to  the  ordinary  law.  It  can  easily  be 
understood,  then,  that  the  question  of  unification  of  communes  is  of  especial 
importance  with  regard  to  the  rapidly  growing  large  towns ;  the  incorporation 
of  the  suburbs  in  the  towns  is  the  most  frequent  example  of  this.  And  in 
the  same  way,  what  concerns  the  association  of  the  community,  the  con- 
ception of  civic  rights  (Burgerrechi)  is  more  important  here  than  in  small 
communes,  on  account  of  the  numerous  ancient  foundations  which  enst. 
In  both  cases  the  regulations  in  the  town  charters  are  more  ample,  but  in 
essentials  exactly  like  those  of  the  general  law. 

With  regard  to  the  sphere  of  activity  of  the  chartered  towns,  the  most 
important  point  has  already  been  explained,  i,e,  that  the  deputed  field  of 
activity  is  here  especially  wide  and  of  great  importance ;  but  it  may  be 
added  with  reference  to  this  that  the  essential  characteristic  of  town 
organisation  in  Austria  lies  in  the  consequent  transformation  of  the  relarions 
between  the  chartered  commune  and  the  central  Government 

The  organisation  of  the  communal  administration  shows  most  clearly 
what  is  peculiar  to  this  municipal  Commune  Law.    The  fundamental  idea 

'  It  is  true  that  in  the  majority  of  these  towns  the  police  system  is  orismnised  as  a 
special  Government  department,  which  carries  out,  in  addition  to  its  Government  police 
duties,  a  number  of  others,  apart  from  the  functions  belonging  to  the  deputed  sphere  of 
activity,  as  for  example  the  regulation  of  the  passport  system.  In  some  towns,  how> 
ever,  the  service  of  public  safety  is  organised  as  a  Government  watch  committee,  and 
this  branch  of  local  administration  is  then  quite  independent  of  the  coounune. 
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of  aatonomy,  which  is  manifest  in  the  general  Commnne  Law,  is  certainly 
finnly  maintained  here  also ;  but  the  magnitude  oi  the  duties  incumbent 
upon  the  commune  in  this  case,  the  large  population  and  various  other 
circumstances  make  a  more  elaborate  organisation  necessary.  With  regard 
to  this  there  are  indeed  distinct  differences  between  the  various  city 
charters ;  but  nevertheless  common  features  predominate. 

A  communal  representative  authority  is  constituted  by  all  the  charters ; 
the  size  of  this  authority  varies  considerably,  from  34  to  165  (Vienna) 
members,  according  to  the  population.^ 

According  to  the  older  organisation  of  the  administration  of  municipal 
communes,  it  was  prescribed  that  committees  should  be  formed  of  the 
members  of  the  communal  representative  body  generally  known  as  the 
town  council  {Gemeinderat)  or  town  commission  {Stadtverardtuten- 
koUegium\  often  too  as  the  communal  council  {Gemeindeausschuss). 
These  committees  prepare  resolutions  for  the  whole  representative  body 
according  to  the  various  main  objects  of  the  communal  administration,  and 
themselves  dispatch  the  smaller  business.  The  newer  system,  which  is 
illustrated  by  the  communal  charter  of  Vienna,  prescribes  the  formation  of 
a  second  smaller  body,  chosen  from  amongst  the  directly  elected  repre- 
sentatives of  the  commune,  and  whose  members,  numbering  about  twenty 
or  twenty-four,  should  receive  a  fixed  yearly  payment  for  their  expenditure 
oi  time  and  energy.  This  smaller  conversion,  called  in  Vienna  for  example 
the  Stadirat^  acts  as  preparatory  agent  for  all  matters  of  communal 
administration,  and  also  itself  manages  a  quantity  of  the  less  important 
business.' 

*  The  Imperial  capital,  Vienna,  is  divided  at  present  into  twenty-one  districts,  within 
which  those  entitled  to  vote  are  formed  into  four  electoral  bodies;  the  first  three  of 
these  have  each  to  elect  forty-eight  members  of  the  town  council  {GtnmnthrtU),  while 
the  fourth  elects  twenty-one.  The  voting  takes  place  according  to  districts.  In  the  first 
three  electoral  bodies,  the  mandates  are  divided  according  to  the  relation  which  the 
number  of  voters  in  the  single  district  bears  to  the  total  number  of  voters  in  the  similar 
electoral  body  in  all  districts.  In  the  fourth  electoral  body  each  district  elects  one 
councillor.  The  first  three  electoral  bodies  consist  of  the  taxpayers ;  the  division  of  the 
total  sum  paid  in  taxes  between  the  three  bodies  is  not  indeed  arranged  after  so 
plutocratic  a  £uhion  as  in  the  general  Commune  Regulation,  but  it  still  gives  an 
advantage  to  the  propertied  middle  classes.  In  the  fourth  electoral  body,  vote  all  adult 
male  Austrian  citizens  who  have  resided  in  \nenna  for  three  continuous  3rears.  The 
present  Regulation  of  Elections  Order  (Waklordnm$ig)  in  Vienna  bears  a  quite  definite 
political  character,  which  can  only  be  fully  explained  by  means  of  the  whole  communal 
history  of  the  town  during  the  last  two  decades.  The  main  point  is  that  the  lower 
middle  class  and  the  mass  of  lower  officials,  the  smaU  tradesmen  and  artisans  (a  very 
numerous  class  in  Vienna)  and  a  part  of  their  workmen,  have  possessed  political  power 
during  the  last  ten  yean^  and  have  therefore  developed  the  franchise  system,  in  a 
democratic  sense  it  is  true,  but  also  with  a  view  to  maintain  their  influence. 

*  The  SUuUrat  in  Vienna  has  at  present  legally  twenty-seven  members.  It  is  the 
absolute  anthority  in  the  commune  on  all  matters  belonging  to  the  independent  field  of 
actirity  which  are  not  reserved  for  the  town  council  or  handed  over  to  special 
committees  or  to  the  magistracy.    It  appoints  all  officials  and  employees  of  the  commune 
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Besides  these  two  bodies,  tte  conduct  of  communal  administration  lies 
above  all  in  the  hands  of  a  burgomaster  and  of  his  deputy  or  deputies.  The 
burgomaster  is  freely  elected  in  these  town  communes  as  well  as  in  others, 
but  in  these  cases  the  choice  must  receive  the  express  sanction  of  the 
Emperor.  Here,  as  elsewhere,  there  is  no  tendency  towards  "  professional " 
burgomasters.  Any  elected  town  councillor,  whatever  his  rank  and  calling, 
is  eligible  for  election  as  burgomaster  or  deputy  burgomaster. 

Under  the  control  of  the  burgomaster  and  his  deputies  works  the  whole 
official  system  of  the  commune,  which,  under  the  title  of  the  '^  magistracy '' 
(Magistrate  is  organised  as  an  important  authority,  having  at  its  head  a 
director  {Magistratsdirektor)  learned  in  the  law,  and  his  deputy,  who  also 
of  necessity  possesses  legal  knowledge.  In  places  where  there  are  large 
communal  undertakings,  such  as  municipal  gas  and  electricity  works,  tram- 
ways, etc.,  these  are  organised  independently  as  technical  and  administrative 
industries,  but  their  managing  authority  serves  to  connect  them  with  the 
organism  of  the  "  magistracy ''  as  a  whole. 

The  magistracy  itself  is  divided  into  a  number  of  official  departments, 
each  concerned  with  one  or  more  of  the  main  branches  of  interior  adminis- 
tration, such  as  the  departments  of  industry,  poor  relief,  sanitation,  etc. 
At  the  head  of  each  department  is  a  councillor  (Rat)  or  other  high  official  of 
the  "magistracy,''  who  must  have  legal  knowledge  and  must  also  have 
passed  the  Government  examination  in  administration.  In  addition  there 
are  a  number  of  expert  officials,  engineers,  doctors,  sanitary  officials,  and 
also  a  special  body  of  accountants  and  cashiers.^ 

All  the  communal  officials  are  without  exception  appointed,  paid,  and 
dismissed  by  the  commune.  They  are  entirely  under  the  control  of  the 
burgomaster,  and  the  central  administration  of  the  Government  does  not 
interfere  with  them  in  any  way.  The  commune  itself  determines  the  con- 
ditions of  appointment,  service,  and  pension,  and  in  general  the  privileges  of 
the  employes. 

at  the  suggestion  of  the  mmgistracy,  and  nominates  teachers  in  the  communal  schools  for 
the  confiimation  of  the  school  authorities.  It  is  empowered  to  sanction  expenditure 
not  mentioned  in  the  budget  up  to  20^000  krone  without  the  confirmation  of  the 
town  council,  and  in  case  of  extreme  urgency  it  may  exceed  this  amount,  for  which 
action  a  s<ibsequent  indemnity  must  be  obtained.  In  Vienna  there  exists  in  addition  a 
specially  decentralised  form  of  communal  administration  in  the  shape  of  the  so-called 
district  represenUtive  body  {BiMtrksvtrtrgtut^w),  One  of  these  is  organised  in  each 
district,  and  forms  an  authority  elected  by  the  communal  electorate,  which  chooses  its 
own  leader,  the  headman  of  the  district  (BesirksvorsUhgr),  The  field  of  activity  of  the 
district  representative  body  is  confined  to  such  matters  as  may  be  deputed  to  it  by 
the  town  council,  either  permanently  or  from  time  to  time.  It  acts  mainly  as  an 
advisory  body  as  representing  the  special  interests  of  the  district,  and  is  particularly 
important  in  matters  of  poor-law  administration,  the  regulation  of  streets,  the  guardian- 
ship of  communal  property  in  the  districts,  street  cleaning,  and  so  on. 

>  In  Vienna  the  **  magistracy"  consists  of  roughly  1,850  in  definite  emplosrment,  whose 
salaries  range  from  1,600  krone  to  12,000  krone.  All  communal  officials  are  eligible  for 
pensions. 
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The  whole  of  the  communal  administration — and  this  applies  in  particular 
also  to  the  new  communal  charter  for  Vienna — ^is  completely  under  the  control 
of  the  burgomaster,  and  he  is  personally  responsible  for  it  The  responsibility 
is  twofold.  On  the  one  hand  it  exists — ^not  indeed  de  jure^  but  de facto — 
towards  the  majority  of  town  councillors  {Gemeinderate)  by  whom  he  was 
elected  burgomaster.  The  loss  of  the  confidence  of  this  majority  in  the 
burgomaster,  if  not  a  legal  ground  for  his  retirement,  does  in  practice  as  a 
rule  cause  it.  On  the  other  hand,  the  burgomaster  is  legally  responsible  to 
the  territorial  government,  to  which  he  is  answerable  for  the  legal  conduct 
of  the  administration  of  the  whole  sphere  of  deputed  activities. 

It  is  quite  impossible  to  describe,  in  this  place,  the  thirty-three  city 
charters  so  as  to  show  how  the  fundamental  principles  of  Commune  Law  are 
put  into  practice  in  almost  every  town  with  smaller  or  larger  variations. 
Neither  is  there  space  to  explain  the  political  form  of  the  communal 
organisation  in  the  large  Austrian  town  communes,  and  thence  to  show 
how  these  remarkable  productions  took  root  and  developed  in  ancient 
bureaucratic  Austria,  as  communal  administrations  almost  entirely  free  from 
Government  administrative  authority.  There  is  only  space  for  a  glance 
at  the  Prussian  City  Regulations  in  order  to  see  the  wide  difference  which 
exists  between  the  Austrian  and  the  Prussian  municipal  systems.  There — 
in  Prussia — ^the  elected  communal  representative  body  has  in  fact  a  decisive 
influence  only  as  regards  the  budget  and  the  administration  of  property. 
The  real  control  of  the  current  administration  of  the  commune,  and  also 
almost  the  entire  initiative  in  communal  politics,  is  in  the  hands  of  a 
professicmal  burgomaster — ^who  is  generally  elected  from  among  the  Govern- 
ment employ^  and  transferred  to  the  service  of  the  commune — and 
of  the  magistracy  under  him.  The  burgomaster  is,  as  the  head  of  the 
magistracy,  responsible  to  the  central  Government,  and  indeed  stands  in 
a  not  very  different  position  with  regard  to  it  than  any  other  Prussian  official 
chief  to  the  officials  of  the  office  over  which  he  presides.  The  agreement 
of  this  magistracy — whose  character  of  Government  office  is  not  at  all  altered 
by  the  unpaid  members  attached  to  it,  and  who  are  elected  by  the  communal 
representative  body  as  honorary  officials — is  required  to  every  resolution 
of  the  communal  representative  body  before  it  can  be  executed.  In  Prussian 
towns  also  the  entire  executive  of  the  town  administration  rests  with  the 
magistracy  and  the  burgomaster,  as  well  as  the  representation  of  the  town 
to  the  outside  world.  Besides  this  the  Prussian  burgomaster  has  a  right 
of  censure  and  suspension  in  respect  of  the  resolutions  of  the  magistracy, 
which  he  is  bound  to  exercise  ''  in  the  interests  of  the  commune  and  of 
national  prosperity."  The  burgomaster,  the  members  of  the  magistracy, 
and  all  other  communal  officials  are,  according  to  Prussian  law,  "  direct " 
{unmitteldar)  Government  officials,  who  are  under  the  disciplinary  control 
of  the  Government  and  can  be  dismissed  by  it  for  disciplinary  reasons. 

Throughout,  in  the  most  various  forms,  the   guardian    hand  of  the 
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Government  and  of  the  bureaucratic  central  administration  presses  heavily 
upon  the  communal  administration  in  Prussia,  so  that  self^ovemment 
often  remains  a  mere  form.  Austrian  law  and  Austrian  practice  both  in 
large  and  in  small  communes  show  a  veiy  different  picture !  Here,  under 
the  infhience  of  peculiar  historical  conditions  and  strong  political  force, 
the  communQ  has  in  reality  become  a  well-established  independent  body 
over  against  the  Government,  to  which  the  latter  has  permanently  entrusted 
a  large  portion  of  its  own  administrative  duties,  only  reserving  to  itself 
such  control  as  is  necessary  to  protect  existing  rights  and  to  maintain  the 
law.  Here  the  commune  has  actually  become  a  free  administrative  corporation, 
independent,  that  is,  of  the  Government  and  its  centralised  bureaucracy. 

It  is  another  question,  however,  whether  this  system  of  communal 
administration  in  Austria  has  justified  itself,  or  whether  the  disadvantages 
which  result  from  it  do  not  outweigh  the  advantages  of  the  political  liberty 
which  finds  its  expression  therein.  The  answer  to  this  question  would  be 
nothing  more  nor  less  than  a  careful  criticism  of  the  whole  Austrian  com- 
munal administration,  which  is  neither  desirable  nor  possible  here.  This 
much  may,  however,  be  said :  this  system  of  communal  self-government  in 
Austria,  which  has  now  existed  and  has  been  developing  for  half  a  oentury, 
has  grown  up  so  closely  with  the  whole  constitution,  with  the  political  life, 
with  the  very  habits  of  the  Austrian  nation,  that  however  mudi  reform 
in  details  should  be  striven  for,  it  is  out  of  the  question  to  suppose  a 
disappearance  of  or  serious  modification  in  the  fundamental  principle  of 
free  communal  administration— corporate  and  representative  in  character — 
in  this  country. 


MODERN   OTTOMAN    LAW.* 

[Contributed  by  Sir  Roland  K.  Wilson,  Bart.] 

The  learned  editor  is  to  be  heartily  congratulated  on  the  completion 
of  this  very  valuable  work.  The  fear  expressed  in  our  review  of  the  first 
thiee  volumes,  that  his  removal  to  Madrid  might  compel  him  to  leave  it  in 
other  hands,  has  happily  not  been  realised  It  has,  as  he  acknowledges  in 
one  place,  prevented  him  from  doing  as  much  as  he  could  have  done  a^ 
Constantinople  in  the  way  of  annotating  and  revising  the  French  translations 
of  the  Codes ;  but  on  the  other  hand  the  delay  has  enabled  him  to  present 
in  a  ccHnpIetely  codified  shape  the  important  topic  of  Mines  Regulation,  which 
at  the  date  of  the  appearance  of  his  first  Part  was  represented  only  by 
fragmentary  enactments  of  various  dates.    [See  vol.  vi.  p.  i6,  note.] 

He  must  have  been  greatly  encouraged  to  proceed  with  his  task  by  the 
high  appreciation  of  its  value  shown  by  the  Ottoman  Government  itself,  the 
Sultan  having  conferred  on  him  in  the  interval  the  gold  medal  of  the  Liakat, 
an  order  instituted  for  the  recognition  of  enterprises  which  are  of  public 
utility  to  the  Empire. 

To  most  readers  of  this  journal  the  volumes  of  greatest  interest  will  be 
the  sixth  and  seventh,  which  contain  the  Land  Code  and  the  Civil  Code,  the 
Penal  Code,  and  the  Codes  of  Civil  and  Criminal  Procedure.  These  codes 
are  also,  as  the  editor  observes,  less  likely  to  require  early  revision  than  the 
enactments  dealing  with  home  and  foreign  trade  and  finance,  and  will  on  that 
account  better  repay  careful  study.  Modem  Turkish  legislation  falls  roughly 
into  two  classes  :  the  codes  genuinely  intended  for  home  consumption,  and 
those  of  which  the  primary  aim  is  to  satisfy  the  foreigner,  and  to  support  the 
claim  of  Turkey  to  equal  international  treatment.  We  may  place  in  the 
former  category,  among  others,  the  Land  Code,  the  Civil  Code,  and  (perhaps) 
the  Penal  Code ;  and  it  is  these  three  alone  that  we  propose  to  examine  in 
detail 

The  Land  Code. — We  noticed  in  our  review  of  the  earlier  volumes  the 
peculiar  arrangement  by  which  droit  de  proprikti  immobilihre  was  concisely 
dealt  with  in  vol.  i.,  immediately  after  droit  successoral^  but  was  reserved  for 

'  RtmeUdn  CodtSf  Lois,  RigUments,  Ontonnances  tt  Adi9  Us  pitta  impcriOHts  du  Drtnt 
iMterimr,  et  itktudts  stir  U  Droit  Coutumiir  tU  VEmpirt  Ottoman.  Ouvrage  honors  de  la 
iii6daUle  d'or  du  Liakat.  Par  George  Young,  M.V.O.,  2""*  Secr6Uire  de  TAmbassade 
d'Aogleterre.    Vols,  iv.-vii.     (Oxford  :  Clarendon  Press,  1906.) 
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fuller  treatment,  under  the  synonym  droit  fonder^  in  vol.  vL  Here  we  have  a 
regular  code  of  132  sections,  dating  from  1868,  and  variously  designated 
"  Code  des  Terres,"  "  Code  de  Propriit^  Fonciire,"  and  "  Code  Rural  * ;  which 
however  by  no  means  exhausts  the  subject  It  is  preceded  by  a  Forest  Law 
of  1880,  and  by  the  above-mentioned  Mines  Law  of  1906,  and  it  is  followed 
by  a  variety  of  enactments  dealing  with  cognate  topics.  Asiatic  Turkey 
resembles  British  India  in  being  predominantly  agricultural;  and  there  is 
also  the  common  feature  of  absolute  ownership  (fnulk)  being  the  exception, 
and  some  sort  of  conditionally  permanent  and  transferable  tenure,  under  the 
State  as  supreme  landlord,  being  the  rule.  The  lands  which  are  not ''  mulk" 
are  classified  as  ^  miri  "  (State  domain) ;  ''  mevcouf(i,"  i.e.  subject  to  "  vacouf  " 
{wakf\  or  mortmain;  "metrouk^,"  ue.  subject  to  common  or  public 
rights ;  and  lastly  "  mevat "  ("  dead  "),  i>.  untilled  land  far  from  human 
habitation,  to  which  any  squatter  may  acquire  a  title  by  bringing  it  under 
cultivation.  It  is  said  that  the  "  mevcoufi ''  lands  alone  constitute  more  than 
three-fourths  of  the  land  built  over  or  cultivated  within  the  Empire  ;  and 
this  has  been  sometimes  pointed  to  as  one  of  the  chief  sources  of  industrial 
stagnation  and  of  financial  difficulty  to  the  Government  Comparison  naturally 
suggests  itself  with  the  state  of  England  before  the  dissolution  of  the  monas- 
teries ;  but  the  ''  dedicated  "  lands  of  Turkey  do  not  support  celibate  com- 
munities of  monks  and  nuns,  nor  are  they  exclusively  devoted  to  religious  or 
even  to  charitable  uses  in  our  sense  of  those  terms.  The  "  pious  foundation  " 
may  be,  and  often  is,  employed,  like  our  own  entails  and  settlements,  for  the 
preservation  and  aggrandisement  of  the  founder's  own  fiunily.  It  is  an  open 
question  whether  the  system  is  more  or  less  adverse  to  economic  progress 
on  that  account.  It  is  also  an  open  question  whether  it  may  not  be  sometimes 
beneficial  in  both  forms,  as  a  safeguard  against  economic  retrogression,  where 
the  government  is  so  bad  that  the  subject  has  more  to  sufier  from  its  rapacity 
than  to  gain  fix>m  its  ability  to  protect  him.  It  goes  without  saying,  however 
that  no  government  will  see  the  matter  in  this  light,  and  thus  we  might  expect 
to  find,  and  do  find,  the  financial  advisers  of  the  Sultan  chafing  against  an 
institution  that  hampered  both  public  and  private  borrowing,  and  going  as  far 
in  the  direction  of  loosening  the  fetters  as  public  opinion  would  permit  It 
is  in  fact  only  from  this  point  of  view  that  "  wakf "  comes  within  the  scheme 
of  the  present  compilation,  which  does  not  profess  to  deal  with  matters 
reserved  to  the  exclusive  jurisdiction  of  the  religious  tribunals,  but  only  with 
the  civil  legislation  of  the  Ottoman  Empire. 

The  present  department  of  the  '•  Evkaf  "  (plural  of  "  wakf ")  dates  from 
1840,  such  supervision  as  was  previously  exercised  over  pious  foundations 
having  been  entrusted  to  the  "  chief  of  the  black  eunuchs.''  The  head  of  the 
department  is  a  Cabinet  Minister,  and  his  staff  are  paid  out  of  the  "  wakf " 
revenues.  In  1867  a  Commission  was  appointed  to  consider  the  possibility 
of  totally  suppressing  the  system ;  but  **  the  influence  of  civil  legislation, 
even  at  this  its  high-water  mark,  was  not  strong  enough  to  rescue  from 
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the  grasp  of  the  Cheriat  so  vast  and  opulent  a  domain."  Certain  restric- 
tions were  however  imposed,  not  on  "  wakfs  "  properly  so  called,  ue,  where  a 
person  dedicates  property  held  by  him  in  iull  ownership,  but  on  the 
quasi-wakfs  constituted  by  dedication  of  "  miri "  lands  (p.  iftf,)  to  some 
specified  purpose  by,  or  with  the  permission  of,  the  State.  These  are  now 
made  in  some  cases  attachable  for  debts  due  from  the  deceased  possessor  to 
the  Treasury  or  to  private  creditors. 

The  tenure  of  "miri"  land  which  is  not  "mevcouf(6"  is  compared  by 
the  editor  to  the  ager  vectigalis  of  Roman  law,  better  known  under  its 
later  name,  common  to  public  and  private  grants,  of  emphyteusis.  The 
State  reserves  to  itself  the  dominium,  or  paramount  ownership,  while  the 
lessee,  or  "  possessor  by  iapou^  has  the  undisturbed  and  exclusive  control 
of  the  land  during  his  life,  subject  to  certain  statutory  conditions ;  as  that 
he  must  not  allow  it  to  go  out  of  cultivation,  must  not  radically  alter  the 
kind  of  cultivation  without  permission  of  the  authorities  {e^g*  by  turning 
arable  land  into  vineyards),  must  not  erect  new  buildings,  nor  consume  the 
substance  of  the  soil  by  brickmaking,  etc.,  without  the  like  permission. 
He  may  transfer  his  interest  with  the  sanction  of  the  State  (represented 
for  this  purpose  by  some  sort  of  district  council)  and  on  payment  of  a 
registration  fee  of  3  per  cent,  on  the  sale  price  or  on  the  ancient  valuation, 
whichever  is  the  higher ;  the  reasons,  if  any,  for  which  this  sanction  may 
be  refused  are  not  stated.  The  last  general  survey  and  valuation  of 
domanial  lands  is  said  to  date  from  1602.  On  the  death  of  the  possessor 
of  ''miri  "  or  "mevcou£6"  land,  it  passes  as  a  matter  of  course,  without  fine 
or  other  formality,  to  his  descendants,  or  to  his  parents,  or  to  his  brothers 
and  sisters,  as  the  case  may  be  (together  with  the  surviving  spouse,  if  any), 
according  to  a  scheme  of  inheritance  differing  widely  from  the  general 
Islamic  law.  Failing  any  of  these  near  relatives,  the  option  of  acquiring 
the  tenant-right  by  payment  of  "tapou" — i.e.  the  price  fixed  by  impartial 
valuers — ^passes  successively  (i)  to  the  absolute  owners  of  any  trees  growing, 
or  buildings  erected,  on  the  land  in  question;  (2)  to  persons  associated 
in  interest  with  the  deceased  {associis  ou  cainUressis)  \  or  (3)  where  the 
holding  is  of  moderate  extent,  to  all  the  inhabiunts  of  the  locality  in 
question.  Failing  all  of  these,  the  "  miri "  right  is  put  up  to  auction. 
Under  these  regulations  certain  privileges  are  accorded  to  soldiers  of 
the  regular  army;  thus  once  more  recalling  a  well-known  feature  of  the 
Roman  law. 

The  Cinl  Code.— The  spirit  and  aim  of  the  Code  Civil  Ottoman  may 
be  gathered  from  the  Report  of  the  Law  Commissioners  who  drafted  it, 
which  the  editor  has  done  well  to  set  out  in  full,  and  from  which  the 
following  passages  are  extracted : 

That  part  of  sacred  knowledge  which  has  reference  to  mundane  affairs  is 
divided  into  three  categories:  (i)  that  which  treats  of  marriage,  (2)  that  which 
regulates  transactions  in  general,  and  lastly  (3)  that  which  has  for  its  subject  the 
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penal  lawi.  Tke  kgisioHcm  of  all  dviUssd  naiwns  nproduca  this  ihru/old 
classification,  the  divisum  wksck  regulaUs  Iransactiotis  in  general  taking  tke  name 
of  ike  Civil  Code. 

The  assertion  here  italicised  is  certainly  an  amazing  one  to  proceed 
from  a  body  of  lawyers  who  must  have  been  ^miliar  with  the  French  Civil 
Code  at  all  events,  if  not  with  any  other.  For  the  Code  Napol6on,  so  hi 
from  treating  marriage  as  one  of  the  three  primary  divisions  of  the  entire 
Corpus  Juris,  devotes  to  it  only  one  of  eleven  titles  in  Book  I.,  where 
it  is  treated  as  a  status,  and  one  of  seventeen  titles  in  Book  III.,  where 
it  is  treated  as  a  contract  giving  rise  to  proprietary  rights.  Yet  from  the 
Mussulman  point  of  view  there  is  more  authority,  and  also  more  reason, 
for  the  arrangement  than  appears  at  first  sight.  It  is  a  faxX  that  some  of 
the  old  Muhammadan  jurists  do  divide  contracts  into  two  categories,  marriage 
being  one  and  all  other  contracts  making  up  the  other.  And  in  the 
Preliminary  Title  of  this  code,  the  religious  principle  underlying  the 
classification  is  explained  substantially  as  follows  :  The  precepts  of  the  Sacred 
Law  relate  partly  to  the  future  and  partly  to  this  present  tife.  So  fiu:  as 
the  latter  is  concerned,  two  leading  divine  purposes  are  cleariy  discemiUe : 
the>  perpetuation  of  the  human  species  by  continued  reproduction  until  the 
Day  of  Judgment,  and  the  preservation  of  the  individual  for  his  allotted 
span  of  life.  The  first  depends  on  the  union  of  sexes,  the  second  on 
industrial  cooperation  and  exchange  of  services,  since  man  is  incapable 
of  providing  for  his  own  subsistence  by  isolated  eflfort  Consequently  the 
two  principal  matters  requiring  regulation  are  (i)  the  union  of  the  sexes, 
and  (2)  business  transactions  between  man  and  man.  The  necessity  for 
enforcing  by  penalties  whatever  regulations  are  required  accounts  for  the 
third  branch.  If  we  take  marriage  as  drawing  with  it  all  fiimily  relations, 
including  tutelage  and  succession,  this  is  not  an  illc^cal  division;  and  it 
does  so  happen  that  it  corresponds  pretty  closely  with  the  line  actually 
drawn  at  the  present  time,  both  in  India  and  in  Turkey,  between  the 
matters  regulated  by  general  codes  applicable  to  all  persons  alike,  without 
distinction  of  race  or  creed,  and  those  reserved  for  special  treatment  according 
to  uncodified  usages  purporting  to  be  based  on  the  Scriptures  of  the 
particular  religion  professed  by  the  parties.  But  just  as  those  Anglo-Indian 
codes  that  are  meant  for  general  application  reproduce  in  the  main  the 
spirit  of  the  national  laws  of  the  dominant  race,  though  in  a  greatly 
simplified  form  and  with  some  slight  adaptation  of  the  substance  to  Indian 
requirements,  so  the  Ottoman  Civil  Code,  drafted  and  enacted  by  Moslems, 
but  meant  to  regulate  the  ordinary  business  transactions,  outside  the  family 
circle,  of  all  Ottoman  subjects,  professes  uncompromisingly  to  draw  its 
inspiration  from  the  theocratic  law-sources  of  the  dominant  religion,  while 
approximating  in  its  form  to  the  modern  European  pattern,  and  to  some 
extent  modernised  in  substance  under  pretext  of  selection  and  compression. 

To  proceed  with  the  Report  of  the  Commissioners :  after  explaining  how 
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the  modem  extension  of  commerce  has  necessitated  a  separate  commercial 
code  to  regulate  forms  of  business  unknown  to  the  ancient  jurists  of  Islam, 
out  of  which  transactions,  however,  questions  are  constantly  arising  of  which 
the  solution  has  to  be  sought  in  ihe  general  law  of  Islam,  and  therefore 
from  the  religious  tribunals  ;  how  again  the  Imperial  enactments  promulgated 
at  different  periods  deal  in  a  disconnected  way  with  isolated  points  in 
the  civil  law,  and  require  to  be  supplemented  by  the  aforesaid  general 
law;  how  thereupon  difficulties  arose  owing  to  the  Sacred  Law  being 
administered  by  one  set  of  tribunals  and  the  laws  of  Imperial  enactment 
by  another  set,  and  how  they  were  driven  to  seek  a  solution  thereof  in 
the  framing  of  a  code  (to  be  administered  by  the  ordinary  Nizami^  tribunals) 
which  should  incorporate  and  harmonise  the  two  kinds  of  law,  they  go  on 
to  observe: 

The  sacred  juri^rudence  resembles  a  vast  ocean,  at  the  bottom  of  which 
must  be  sought,  at  the  cost  of  immense  exertions,  the  pearls  therein  concealed. 
One  most  combine  wide  experience  with  vast  erudition  in  order  to  be  able  to 
extract  from  the  Sacred  Law  suitable  solutions  of  all  the  questions  that  arise. 

Then  follow  illustrations  of  the  necessity  for  taking  into  account  changes 
in  social  habits  when  applying  ancient  rulings  to  new  cases ;  and  then,  after 
alluding  to  various  attempts  in  former  days  to  bring  order  out  of  chaos,  we 
have  the  frank  admission  that — 

At  the  present  day,  competent  expositors  of  the  Sacred  Law  are  becoming 
more  and  more  rare,  so  that  it  is  difficult  to  find,  not  only  members  of  the 
Nizami6  tribunals  capable  of  resorting  on  occasion  to  that  source  for  a  solution 
of  their  doubt,  but  even  a  sufficient  number  of  cadis  to  supply  the  Cb^ri  tribunals 
throughout  the  Empire.  Hence  the  need  bad  long  been  felt  for  a  work  treating 
of  transactions  in  general  on  the  basis  of  the  Sacred  Law,  containing  only  the 
least  disputed  and  least  disputable  opinions,  and  drafted  in  a  style  sufficientiy 
simple  for  eveiy  one  to  study  it  with  ease  and  to  conform  his  actions  thereto. 
Such  a  work  is  obviously  of  immense  utility,  not  only  for  the  judges  of  the 
Cheri,  but  also  for  the  members  of  the  Nizamie  tribunals  and  for  administrative 
officers.  ...  In  drafting  the  present  code  we  have  never  gone  outside  the  range 
of  Hanefite  jurisprudence,  and  the  rules  that  we  have  inserted  therein  are  for 
the  most  part  actually  applied  in  the  "  Fetwa-Hand."  Nevertheless,  seeing  that 
among  the  opinions  of  the  most  authoritative  jurists  of  that  school  some  are  less 
rigorous  and  better  suited  to  modem  requirements  than  others,  it  is  these  that 
we  have  adopted.  [Here  follow  examples.]  ...  In  controverted  questions  one 
is  bound  to  act  conformably  to  the  opinion  sanctioned  by  the  Commander  of 
the  Faithful.  Consequentiy,  should  your  Majesty  approve  the  work  hereby 
submitted  to  you,  we  pray  that  you  will  be  pleased  to  take  the  necessary  steps 
for  clothing  it  with  the  Imperial  sanction. 

Thus  the  Commissioners  claim  in  effect  for  their  code  a  purely  Mussulman 
character,  and  this  claim  is  on  the  whole  borne  out  by  its  arrangement  and 
contentSi  though  the  French  dress  in  which  it  is  here  presented,  and  the 
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frequent  references  to  ^parallel  (or  contrary)  texts  of  the  Code  Napol^n 
which  the  editor  has  supplied,  rather  prepare  one  to  expect  the  contrary. 

After  the  exordium  above  quoted  concerning  the  threefold  division  of 
the  Divine  Law  governing  mundane  affairs,  we  have  a  set  of  **  fundamental 
principles,"  or  general  maxims,  such  as  that  agreement  should  be  construed 
according  to  the  intention  of  the  parties,  that  cessante  ratione  cessat  Ux^ 
that  the  accessory  follows  the  principal,  and  so  forth.  Then  we  are  plunged 
at  once  into  the  subject  of  contract,  commencing  with  sale  (so  defined  as 
to  include  barter),  and  proceeding  next,  as  in  the  French  code,  to  letting 
and  hiring  {lauage)  of  lands  and  houses,  goods  and  services.  Here  the 
coincidence  with  the  French  order  of  topics  begins  and  ends.  As  regards 
the  contracts  themselves  there  is  naturally  a  large  amount  of  common 
ground,  but  there  are  some  significant  exceptions,  both  in  the  way  of 
omission  and  of  addition.  Thus  in  the  French  code  we  pass  naturally 
from  loan  for  use  {cammodatum)  to  loan  for  consumption,  or  loan  simply 
(mutuum)f  and  thence  to  loan  of  money  at  interest.  The  Ottoman  code 
has  a  title  concerning  loan  for  use,  under  the  general  title  of  "things 
entrusted  to  another  person  "  {emanei)^  but  nowhere  anything  about  mutuum. 
The  reason  probably  is  that  loans  of  money  at  interest  are  forbidden  by 
the  Sacred  Law,  while  loans  without  interest  are  regarded  as  gifts  made 
in  expectation  of  a  return  (Art.  855).  For  a  similar  reason,  not  merdy 
actual  wages,  but  the  whole  class  of  aleatory  contracts,  including  the  purchase 
of  annuities  and  the  various  forms  of  insurance  (Book  VI.  Title  12  of  the 
Code  Napoleon),  find  no  place  in  the  Ottoman  Civil  Code.  On  the  other 
hand,  the  transaction  called  "  havale  "  {hawalat\  in  which  a  debtor  transfers 
his  liability  to  another  with  the  assent  of  the  creditor,  has  no  distinctive 
name  in  French  or  English  law,  because  it  is  supplanted  in  practice  by 
suretyship.  In  the  French  Civil  Code,  §1271  (2),  it  merely  receives  passing 
mention  as  one  of  the  three  possible  forms  of  ''  novation  " ;  but  it  occupies 
a  prominent  place  in  the  old  Muhammadan  law-books  (see  Book  XIX.  of 
the  Hedaya),  and  has  a  Book  all  to  itself,  though  a  brief  one,  in  this  code. 
Again,  there  is  a  species  of  partnership  called  "moudar^b^''  {mozarabat\ 
in  which  one  partner  undertakes  to  provide  capital  and  the  other  skill  and 
industry,  for  which  neither  French  nor  English  Law  has  any  specific  name, 
and  the  importance  of  which  in  Muhammadan  law  is  an  indirect  effect 
of  the  prohibition  of  usury.  In  modem  European  business  the  possessor 
of  capital  either  spends  it  in  paying  wages  for  the  labour  and  skill  that  he 
requires  for  business  of  his  own,  taking  all  the  profits  for  himself,  or  else 
lends  it  at  a  fixed  rate  of  interest  to  persons  requiring  it  for  some  under- 
taking which  they  propose  to  carry  on  at  their  own  risk  and  for  their  own 
profit,  or,  thirdly,  buys  shares  with  it  in  a  limited  company.  The  first 
method  is  provided  for  in  this  code  under  the  head  of  "Louage*;  the 
second  is  barred  to  the  conscientious  follower  of  Mahomet;  the  third  had 
not  yet  received  statutory  recognition  at  the  time  when  this  code  was 
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completed,  but  is  now  regulated  by  an  Imperial  enactment  of  1882,  which 
will  be  found  at  p.  55  of  vol.  iv.  of  this  collection,  under  the  title  "  Soci6t6s 
anonymes  ottomanes."  Another  transaction  which  has  indeed  a  specific 
name  in  the  French  code,  but  which  has  a  Hi  greater  vogue  and  importance 
in  Turkey  and  India,  owing  to  its  convenience  as  a  device  for  evading 
the  prohibition  of  usury,  is  the  *'  vente  k  r^m^r^  "  {Ms  bil  wafa)^  that  is,  a 
sale  with  the  option  of  redemption. 

The  bulk  of  Book  I.  of  the  Code  Napolton  {''  Des  Personnes'')  has  no 
counterpart  in  the  Ottoman  Code,  the  matters  treated  therein  being  for 
the  most  part  reserved  to  the  Chdri  tribunals;  but  there  is  one  interesting 
exception.  Title  11  of  that  book,  dealing  with  '*  Majority,  interdiction, 
and  the  family  council,''  shows  a  remarkable  correspondence,  not  in  the 
least  due  to  imitation,  with  the  first  title  in  Book  IX.  of  the  Ottoman  Code, 
on  a  point  in  which  the  English  law  difiers  from  both — namely,  that 
besides  the  usual  disabilities  of  minors  and  lunatics  the  "prodigal"  of 
whatever  age,  without  any  proof  of  unsoundness  of  mind  other  than  the 
fact  of  reckless  prodigality  or  folly  in  business  transactions,  may  be  placed 
under  judicial  control  as  regards  the  management  of  his  property.  There 
is,  however,  this  difference,  that  whereas  in  France  this  control  is  delegated  to 
a  fiunily  council,  under  this  code  it  is  to  be  exercised  by  the  judge  himself. 

If  the  code  is  restricted,  on  one  side,  by  the  exclusion  of  such  important 
subjects  as  marriage,  successions,  and  testaments,  it  is  unduly  extended  on 
another  side  by  an  encroachment  on  the  domain  of  adjective  law,  the 
last  three  books  dealing  respectively  with  actions,  evidence,  and  the  qualifica- 
tions and  duties  of  a  judge.  This  may  be  simply  because  the  medieval 
text-books  know  nothing  of  the  distinction  between  substantive  law  and 
procedure;  in  the  Hedaya,  for  instance,  '<  Duties  of  the  Kazee"  and 
"  Evidence  "  are  sandwiched  between  "Transfer  of  Debts "  and  " Evidence." 
But  it  may  be  also  connected  with  the  fact  that  at  the  time  when  this  Code 
was  in  preparation  the  proposal  for  a  separate  Code  of  Civil  Procedure 
had  been  dropped.  It  was  revived  and  brought  to  completion  in  1880, 
but  the  procedural  portion  of  this  code  does  not  appear  to  be  superseded 
by  the  new  code,  which  expressly  refers  to  certain  clauses  thereof  as  still 
subsisting.  Thus  the  law  governing  the  procedure  of  the  ordinary  civil 
tribunals  is  at  the  present  time  drawn  partly  from  French  and  partly  from 
Islamic  sources. 

In  point  of  style,  the  Ottoman  Civil  Code  is  quite  refreshingly  readable, 
owing  to  the  liberal  use  of  illustrations  and  the  absence  of  any  painful 
straining  after  precision.  Take,  for  instance.  Art  443.  "When  a  fact 
supervenes  which  interferes  with  the  realisation  of  the  object  of  the  hiring, 
the  contract  is  ipso  facto  dissolved.  Such  is,  for  example,  the  case  when 
a  cook  is  engaged  for  a  nuptial  feast,  and  the  bride  or  bridegroom  happens 
to  die;  and  it  is  the  same  when,  after  a  person  has  come  to  terms  with 
a  dentist  as  to  the  fee  to  be  paid  for  extraction  of  a  tooth,  the  toothache 
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disappears.  Similarly,  an  engagement  with  a  wet-nurse  is  not  dissolved 
by  the  death  of  the  employer,  but  it  is  put  an  end  to  by  the  death  of  either 
the  nurse  or  the  nursling." 

So  in  Art  902  the  principle  of  accession  is  illustrated  by  a  person  letting 
fall  a  pearl  worth  five  hundred  piastres,  which  is  swallowed  by  a  hen,  worth 
five  piastres.  The  owner  of  the  pearl  can  take  the  fowl  with  its  precious 
content  on  tendering  five  piastres  to  its  owner. 

Art  915  is  a  curious  ruling  on  contributory  negligence.  **  He  who  tears 
the  coat  of  another  in  pulling  it  ofi*  is  liable  for  its  entire  value.  But  if 
he  merely  takes  hold  of  the  garment,  and  the  owner  tears  it  in  wrenching 
himself  away,  he  is  only  liable  for  half  its  value.  And  similarly  if  a  person 
sits  down  on  the  tail  of  another  person's  coat,  and  the  latter,  being  unaware 
of  the  fisurt,  gets  up  suddenly  and  tears  it,  the  former  is  only  liable  for 
half  its  value." 

Here,  reversing  the  usual  practice  of  modem  code-makers,  instead  of 
the  bare  rule  being  given  without  examples,  the  examples  are  given  without 
the  rule  supposed  to  be  illustrated.  From  a  strictly  scientific  point  of 
view,  assuming  that  the  primary  aim  of  a  code  is  to  minimise  the  possibilities 
of  dispute  among  trained  lawyers,  this  loose,  easy-going  style,  rather  suggestive 
of  a  professional  lecture,  is  certainly  open  to  criticism ;  but  from  the  point 
of  view  of  practical  statesmanship  under  the  given  conditions  it  may  be 
regarded  as  a  merit.  The  problem  of  immediate  urgency  was  to  rescue 
the  administration  of  justice  between  Ottoman  subjects,  Mussulman  and 
non-Mussulman  alike,  in  respect  of  ordinary  civil  transactions,  from  d^rading 
dependence  on  a  dwindling  circle  of  medievalist  bookworms,  without 
disturbing  the  general  belief  of  the  devout  that  the  fundamental  principles 
of  the  dominant  religion  were  being  duly  maintained.  This  task,  so  faa 
as  the  foreign  reader  can  judge,  seems  to  have  been  performed  with  no 
small  skill;  as  to  the  actual  working  of  this  and  other  laws,  it  is  no  part 
of  the  editor's  plan  to  enlighten  us. 

The  Ottoman  Penal  Code.— This  code  is  of  earlier  date  than  the  Civfl 
Code,  having  been  originally  promulgated  in  1858,  and  republished  with 
modifications  in  1863,  thus  synchronising  very  nearly  with  our  own  Indian 
Penal  Code,  passed  in  i860,  to  come  into  force  in  i86a.  In  point  of  form 
it  is  modelled  very  closely  on  the  French  Penal  Code,  which  however  is 
nearly  twice  as  long.  The  topics  treated  in  both  codes  are  taken  in  nearly 
the  same  order,  though  differently  subdivided,  and  many  sections  are  copied 
almost  verbatim.  The  differences  of  substance  are,  however,  considerable ; 
the  following  may  be  specially  noted : 

The  list  of  punishments  begins  in  both  codes  with  death,  but  whereas 
the  French  code  specifies  the  mode  of  execution,  the  Turkish  does  not; 
the  fact  being  that  impalement  or  crucifixion,  which  is  prescribed  definitely 
by  the  Sacred  Law  for  certain  offences  (as  stoning  is  for  others),  would  not 
look  well  in  a  code  exposed  to  European  criticisoh 
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The  public  exposure  of  convicts  before  undergoing  their  sentence  of 
forced  labour  or  imprisonment,  expunged  from  the  French  Penal  Code  in 
1848,  is  retained  in  this  code ;  the  Mussulman  uUma^  and  priests  of  every 
religion^  being  exempted  On  the  other  hand  the  exceptional  public  de- 
gradation provided  by  Art.  13  of  the  French  code  for  the  "  parricide,"  who 
is  to  be  taken  to  the  place  of  execution  in  his  shirt  and  barefooted,  his  head 
covered  with  a  black  veil,  finds  no  place  in  this  code.  There  is  nothing 
conesponding  to  the  French  provisions  against  vagrancy  and  mendicity. 

The  French  section  dealing  with  bigamy  has  no  Turkish  counterpart; 
and  where  the  French  code  makes  it  an  offence,  punishable  with  fine,  on 
complaint  of  the  wife,  for  a  husband  to  introduce  a  concubine  into  the 
conjugal  abode,  the  corresponding  section  of  the  Ottoman  code  applies 
only  to  "commerce  adult^rin,"  which  probably  means,  as  read  with  the 
Koran,  connection  with  a  woman  who  is  neither  lawfully  owned  as  a  slave 
nor  one  of  the  four  permitted  wives.  On  the  other  hand,  the  extent  to 
which  provisions  borrowied  from  France  are  allowed  to  over-ride  well-known 
mles  of  the  Cheri,  and  even  the  very  text  of  the  Koran,  is  very  remarkable. 
The  adulteress  and  her  paramour  are  punishable  with  from  three  months' 
to  two  years'  imprisonment  instead  of  death,  the  offence  being  provable  in 
the  ordinary  way,  instead  of  the  almost  impossible  proof  required  by  the 
Koran.  The  right  of  the  husband  to  kill  both  the  guilty  parties  if  caught 
in  the  act,  which  was  recognised  at  one  time  by  the  Courts  of  the  East 
India  Company  in  deference  to  the  opinion  of  their  Muhammadan  law- 
officers,  is  whittled  down,  in  accordance  with  French  law  (and  possibly  with 
some  Muhammadan  authority),  to  a  mere  extenuating  circumstance.  The 
thief  is  sent  to  prison  instead  of  having  his  left  hand  cut  off,  and  for  any- 
thing that  appears  in  this  code  the  famous  bastinado  pktys  no  part  whatever 
in  Turkish  justice.  Not  only  is  there  no  mention  of  the  Koranic  eighty 
stripes  for  wine-drinking,  but  there  is  not  even  any  penalty  for  actual 
drankenness.  Nor  (to  pass  from  the  smallest  matters  to  the  greatest)  is 
apostasy  from  the  Muhammadan  religion  punishable  capitally  or  otherwise 
under  this  code. 

Are  all  these  concessions  real?  or  do  the  Chiri  tribunals  still  retain 
some  sort  of  criminal  jurisdiction  over  Moslems,  independently  of  the 
codes?  The  matters  enumerated  in  the  departmental  circular  of  1887, 
quoted  by  Mr.  Young  at  p.  391  of  vol.  i.,  and  noticed  in  our  former 
review,  do  not  include  any  direct  infliction  of  punishment  in  the  name  of 
the  State,  thoi^h  they  do  include  claims  by  the  relatives  of  the  slain  or 
wounded  person  to  retaliation  or  the  price  of  blood;  which  rights  are 
expressly  reserved  by  the  first  article  of  this  code.  If  this  enumeration  is 
exhaustive  and  authoritative,  it  must  be  allowed  that  the  greatest  of 
Muhammadan  governments  is  capable  on  occasion  of  taking  very  surprising 
liberties  with  even  the  best-attested  injunctions  of  the  Prophet. 

In  this  as  in  our  former  review  we   have  been  compelled  by  con- 

4 


so  MODERN  OTTOMAN  LAW. 

siderations  of  space  to  limit  our  sunrey  of  the  great  compilation  before  us 
to  a  few  selected  portions,  and  the  selection  may  appear  to  some  readers 
rather  arbitrary ;  but  the  guiding  principle  was  to  select  for  detailed  ex- 
amination what  seemed  likely  to  afford  most  instruction  to  the  student 
of  comparative  jurisprudence. 

Of  the  editor's  work  as  a  whole  we  can  only  repeat  what  we  said  of 
the  portion  first  published:  that  it  has  been  admirably  done  within  the 
limits  imposed  on  him  by  circumstances.  The  historical  and  explanatory 
introductions  prefixed  to  some  (not  all)  of  the  enactments  collected  are 
excellent  so  £ir  as  they  go,  though  one  might  wish  that  they  had  been 
more  numerous  and  fuller,  and  the  same  may  be  said  of  the  footnotes; 
but  the  question  of  bulk  and  price  had  of  course  to  be  considered.  The 
index  is  well  arranged  and  sufficiently  copious,  though  we  cannot  say  that 
all  the  references  we  happened  to  test  have  turned  out  to  be  correct,  e.g. 
the  first  reference  under  aveu  (acknowledgment)  proved  to  be  a  mistake 
for  aval  (indorsement).  Misprints  are  not  quite  so  rare  as  is  usual  with 
books  emanating  from  the  Clarendon  Press;  and  it  would  have  been  a 
convenience  to  the  unlearned  reader  to  have  the  date  a.d.  given  in  addition 
to  that  of  the  Muhammadan  calendar,  invariably  instead  of  intermittently. 
But  these  are  very  trifling  blemishes  in  a  great  and  useful  achievement 
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VL  THOMAS  HOBBES. 

[CofUri^ied  by  J.  £.  G.  db  Montmorxnct,  Esq.] 

Thoicas  Hobbes  was  born  in  1588,  the  second  son  of  the  Vicar  of 
Charlton  and  Westport  in  Wiltshire.  He  was  sent  to  school  at  Westport 
Church  at  the  age  of  four,  and  "  at  the  age  of  six  was  learning  Latin  and 
Greek."  This  stem  beginning  was  not  relaxed,  and  early  in  1603-3  the 
boy  was  entered  at  Magdalen  Hall,  Oxford.  To  some  extent  certainly  he 
was  influenced  by  the  Puritanism  of  his  college,  and  we  know  that  he  was 
repelled  by  the  mediaeval  scholasticism  that  still  permeated  the  atmosphere 
of  Oxford.  He  took  his  bachelor's  degree  at  the  end  of  1607  and  became 
the  tutor  and  friend  of  William  Cavendu h,  afterwards  second  Earl  of  Devon- 
shire. For  twenty  years  he  remained  with  his  patron,  and  in  1631  he 
became  tutor  to  the  eldest  son  of  his  first  pupil.  This  involved  a  further 
foreign  tour,  from  which  he  returned  in  1637.  In  the  course  of  his  long 
continental  journeys  he  had  become  acquainted  with  many  of  the  thinkers  of 
that  age,  including  Galileo  and  Descartes.  At  some  time  he  was  on  intimate 
terms  with  Francis  Bacon,  though  at  what  date  before  1626  is  not  clear. 
"Hobbes,"  says  Mr.  Leslie  Stephen,  "according  to  Aubrey,  wrote  from 
Bacon's  dictation,  showing,  as  may  be  believed,  more  intelligence  than  other 
amanuenses,  and  helped  in  turning  some  of  the  essays  into  Latin.  Hobbes, 
however,  makes  very  slight  reference  to  Bacon,  and  does  not  seem  to  have 
been  directly  influenced  by  his  philosophy."  ^  It  is,  however,  most  probable 
that  his  l^ad  ideas  were  affected  by  the  views  of  the  great  Chancellor,  and  it 
may  be  possible  to  trace  some  juridical  unity  of  thought. 

Soeial  Philosophy.— It  was  not  until  after  1637  that  Hobbes  began 
to  produce  in  systematic  fashion  his  scheme  of  philosophy,  though  he  had  for 
some  years  been  gradually  developing  his  philosophic  position.  In  1640  he 
completed  his  treatise  on  The  Elements  of  LaWy  Natural  and  Politique^  pub- 
lished some  ten  years  later  in  two  parts,  "  Human  Nature,  or  The  Fundamental 
Elements  of  Policy,"  and  "  De  Corpore  Politico^  or  Elements  of  Law,  Moral  and 
Politic."  In  1641  he  finished  his  treatise  De  Cive  containing  his  theories  on 
politics  and  religion.  This  was  published  in  1642  and  again  in  1647,  and 
an  English  version  was  issued  some  years  later.  Meantime  Hobbes 
'  He  certainly  inherited  Bacon's  contempt  for  Coke. 
SI 
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was  out  of  England.  He  had  fled  in  November  1640  from  what  seemed  to  be 
the  wrath  to  come  and  settled  in  Paris.  Here  he  remained  eleven  years  and 
here  he  composed  his  immortal  work  the  Leviathan,  This  was  sent  to 
London  for  publication  and  appeared  in  1651.  Hobbes  was  accused  of 
supporting  in  this  work  Cromwell  and  the  results  of  the  Great  Revolution,  but 
of  this  charge  he  is  wholly  free.^  It  is  true  that  he  compounded  with  the 
Republic  in  165 1,  but  so  did  far  more  eminent  cavaliers.  In  1655  he  was  at 
last  able  to  publish  his  preliminary  philosophical  work  the  Dt  Carport^  a  volume 
"containing  his  first  principles,  as  well  as  his  mathematical  and  physical 
doctrines."  The  complete  volume,  Dt  HomitUy  on  psychology,  never  appeared, 
though  a  work  with  that  title  of  little  original  value  appeared  in  1658.  At  this 
time  Hobbes  was  largely  wasring  his  time  in  fruitless,  and  indeed  disastrous, 
conflicts  with  the  Royal  Society  group  of  thinkers.  He  was  not  a 
mathematician,  and  in  his  former  conflicts  with  Descartes  had  been  as  little 
successful  as  he  was  between  1660  and  1666  in  his  ridiculous  battles  with 
John  Wallis,  the  Savilian  professor  of  geometry.  He  lived  on,  working  to  the 
last,  under  the  protection  of  the  Cavendish  family  until  his  death  on 
December  4,  1679,  in  his  ninety-second  year.  In  his  later  period  his  fame 
had  increased  and  he  was  both  idolised  and  attacked  at  home  and  abroad. 
To  certain  classes  Hobbism  became  a  species  of  sin,  and  as  late  as  1734 
"he  was  reviled  on  all  sides  as  the  typical  atheist,  materialist,  political 
absolutist,  and  preacher  of  ethical  selfishness.''  But  his  acuteness  and  his 
pungency  of  mind  and  the  brilliancy  of  his  philosophic  thought  could  no  longer 
be  in  doubt  when  the  peculiar  bitterness  aroused  by  his  controversial  manner 
and  the  novelty  of  his  attack  had  died  away.    He  set  England  thinking. 

Hobbes  [says  Mr.  Stephen  in  his  valuable  biographical  notice'  already  referred 
to]  produced  a  fermentation  in  English  thought  not  surpassed  until  the  advent  of 
Darwinism.  .  .  .  Hobbes  was  in  truth  a  product  of  the  great  intellectual  move- 
ment distinguished  by  such  names  as  Bacon  (r56i— 1629),  Galileo  (1564— 1642X 
Kepler  (1571 — 1630),  Harvey  (iS7B— 16$7),  and  Descartes  (1596— 1650).  ...  He 
shared  in  the  general  repudiation  of  scholasticism.  In  his  so-called  *'  Philosophia 
Prima''  he  touched  hastily  upon  first  principles,  but  failed  to  recognise  the 
significance  of  the  ultimate  problems  the  answer  to  which  by  Descartes  founded 
modem  philosophy.  His  diorough-going  nominalism  is  his  most  remarkable 
characteristic  At  the  same  time  he  was  scarcely  influenced  by  Bacon's  theory 
of  the  importance  of  systematic  induction  and  experiment.  He  conceived  of 
a  general  scientific  scheme  of  univeisal  knowledge,  deducible  by  geometrical 
methods  from  the  motions  of  matter  which  he  assumed  to  be  the  ultimate  fact. 
The  conception  recalls  in  some  inspects  that  of  Mr.  Herbert  Spencer.  .  .  . 
His  great  achievement,  however,  is  his  political  philosophy,  especially  as  given 
in  the  "  Leviathan."  It  was  the  edifice  under  which  he  endeavoured  afterwards 
to  introduce  the  foundation  of  philosophy,  doubtless  congenial,  but  not  the  real 
groundwork  of  his  doctrine.  Like  all  the  great  thinkers  of  his  time,  he  had 
been  profoundly  impressed  by  the  evils  caused  by  the  sectarian  animosities  of 
the  time.  His  remedy  was  the  entire  subordination  of  the  ecclesiastical  to  the 
*  There  is  evidence  enough  of  this  in  Th€  Diakgut  o/thi  Common  Laws, 
'  DkHofUuy  of  NoHonal  Biography,  vol.  xzvii. 
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secular  authority — a  theory  which  made  the  religion  of  a  stake  dependent  upon  its 
secular  sovereign,  and  therefore  not  derivable  either  from  churches  or  philosophers, 
and  shocked  equally  the  rationalists  and  the  orthodox.  ...  In  support  of  his 
absolutism  he  interprets  the  doctrine  of  the  social  contract  (which  had  been 
recently  expounded  by  Hooker  and  Grotius)not  as  a  compact  between  the  sovereign 
and  his  subjects,  but  as  between  the  subjects  to  obey  the  sovereign.  Virtually  he 
argues  that  states  have  been  formed  as  the  only  alternative  to  the  state  of  nature, 
or,  QQ  his  showing,  to  anaichy  and  barbarism.  The  supremacy  and  unity  of  the 
sovereign  power  is  therefore  an  expression  of  the  essential  condition  of  civilised  life. 
To  this,  though  with  some  reserves,  he  subordinates  even  the  moral  law ;  and  his 
characteristic  theory  of  human  selfishness  reduces  the  only  sanction  to  fear  of  force 
or  each  man's  hopes  of  personal  advantage. 

This  last  statement  is  somewhat  misleading,  as  Hobbes  includes  under 
the  idea  of  force  the  control  exercised  by  the  Supreme  Being,  and  reduces 
all  authority  to  a  Divine  source. 

The  Laws  of  Vatnre.— The  laws  of  nature  according  to  Hobbes  are 
precepts  or  general  rules  ''found  out  by  reason,  by  which  a  man  is  forbidden 
to  do  that,  which  is  destructive  of  his  life,  or  taketh  away  the  means  of 
preserving  the  same;  and  to  omit  that,  by  which  he  thinketh  it  may  be 
preserved."  This  is  not,  he  tells  us,  to  be  confused  with  "  the  right  of 
nature  "  (jus  naiurale)  which  is  "  the  liberty  each  man  hath,  to  use  his  own 
power,  as  he  will  himself,  for  the  preservation  of  his  own  nature ;  that  is  to 
say,  of  his  own  life  \  and  consequently  of  doing  anything,  which  in  his  own 
judgment,  and  reason,  he  shall  conceive  to  be  the  aptest  means  thereunto."  ^ 
These  laws  and  rights  are  not  to  be  confused  with  the  Uws  and  rights  arising 
therefrom  which  have  what  I  may  call  a  municipal  origin.  Hobbes  fore- 
stalled Austin  in  defining  law  as  "  the  command  of  him  or  them  that  have 
coercive  power."  '  It  is  in  reference  to  law  so  defined  that  we  are  told  that 
"  The  desires,  and  other  passions  of  man,  are  in  themselves  no  sin.  No  more 
are  the  actions,  that  proceed  from  those  passions,  till  they  know  a  law  that 
forbids  them  :  which  till  laws  be  made  they  cannot  know,  nor  can  any  law 
be  made,  tiU  they  have  agreed  upon  the  person  that  shall  make  it"'  In  this  pas- 
sage Hobbes  seems  to  take  from  his  own  conception  of  natural  law  and  natural 
rights  all  sanction,  but  he  probably,  or  indeed  certainly,  does  not  intend 
this.  His  doctrine  of  an  original  or  primeval  "  state  of  war  "  among  men 
no  doubt  implies  an  irresponsible  sinlessness  before  the  advent  of  municipal 
authority.  Moreover,  since  the  laws  of  nature  are  '*  found  out  by  reason," 
Hobbes  probably  assumed  that  these  laws  were  still  in  nubilms  during  the 
period  of  primeiral  human  chaos.  Unwitting  neglect  of  the  laws  of  nature 
may  be  taken,  as  a  result  of  the  consequences  of  neglect,  to  have  led  to 
their  instinctive  appreciation  and  their  ultimate  formulation.    This  becomes 

'  Limathan,  Part  I.  cap.  xiv. 

'  CofuptUoHon  or  Lcgic^  cap.  vi.  (Sir  William  Moleaworth's  edition  of  the  works, 
vol.  i.  p.  74.  This  edition  is  quoted  throughout  this  article).  See  also  Dg  Corpw 
Politico  and  A  Diabgus  of  tkg  Common  Laws, 

*  LeviaUum^  Part  I.  cap.  xiii  (vol  iii.  p.  114). 
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clear— of  course  I  am  assuming  for  the  moment  the  Hobbestan  process  of 
evolution — ^when  we  consider  the  laws  that  Hobbes  enunciates.  The  "  first, 
and  fundamental  law  of  Nature  "  is  ''  to  seek  peace,  and  follow  it"  This  is 
supplemented  by  what  he  calls  "  the  sum  of  the  right  of  nature  " — namely, 
"by  all  means  we  can,  to  defend  ourselves." 

The  original  **  state  of  war "  gave  to  every  one  the  right  to  everything. 
The  first  law  of  nature  modifies  that  right  by  implication.  The  exact 
modification  is  contained  in  the  second  law,  which  runs  as  follows :  "  That  a 
man  be  willing,  when  others  are  so  too,  as  iar-forth,  as  for  peace,  and  defence 
of  himself  he  shall  think  it  necessary,  to  lay  down  this  right  to  all  things ; 
and  be  contented  with  so  much  liberty  against  other  men,  as  he  would 
allow  other  men  against  himself."  The  right  given  up  is  the  right  of  hindering 
another's  natural  rights.^  This  b  done  in  consideration  of  some  right  recipro- 
cally transferred  to  the*  man  who  has  transferred  his  right  '*  The  mutual 
transferring  of  right,  is  that  which  men  call  Contract."  Where  there  is  no 
mutuality  the  transfer  of  a  right  is  a  gift.  When  we  reach  this  stage  of 
'* natural  law"  the  existence  of  some  definite  coercive  force  becomes 
necessary,  for  where  any  part  of  a  contract  remains  to  be  performed,  there 
remains  what  Hobbes  calls  a  "  pact "  or  "  covenant,"  and  this  has  no  reality 
unless  it  is  enforceable. 

''If  a  covenant  be  made,  wherein  neither  of  the  parties  perform 
presently,  but  trust  one  another;  in  the  condition  of  mere  nature, 
which  is  a  condition  of  war  of  every  man  against  every  man  upon  any 
reasonable  suspicion,  it  is  void :  but  if  there  be  a  common  power  set  over 
them  both,  with  right  and  force  sufficient  to  compel  performance,  it  is 
not  void." 

The  coercive  force,  however,  need  not  necessarily  be  a  municipal  force. 
All  that  is  necessary  is  a  force  that  will  bind  men  to  the  performance  of  their 
covenants.  ''The  passion  to  be  reckoned  upon  is  fear;  whereof  there  be 
two  very  general  objects :  one,  the  power  of  spirits  invisible ;  the  other,  the 
power  of  those  men  they  shall  therein  offend.  Of  these  two,  though  the 
former  be  the  greater  power,  yet  the  fear  of  the  latter  is  commonly  the 
greater  fear.  The  fear  of  the  former  is  in  every  man,  his  own  religion : 
which  hath  place  in  the  nature  of  man  before  civil  society." 

This  last  is  a  very  significant  sentence,  for  it  refers  back  the  true  binding 
power  of  the  "  laws  of  nature  "  to  a  religious  and  external  power.  Hobbes 
declares  that  a  covenant  between  two  men  not  subject  to  civil  power  is 
concluded  by  each  party  swearing  by  the  God  that  he  feareth;  but  adds 
"it  appears  also,  that  the  oath  adds  nothing  to  the  obligation.  For  a 
covenant,  if  lawful,  binds  in  the  sight  of  God,  without  the  oath." 

I  We  may  compare  this  statement  with  the  definition  of  right  in  Dante's  De 
Motuuxfua.  **  The  real  and  personal  proportion  of  man  to  man,  which,  when  preserved, 
preserves  human  society,  and  when  infringed,  infringes  it "  (Mr.  Wicksteed's  translation). 
Dante  refers  to  the  Digests :  Jus  tsi  an  bam  §t  mqui. 
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If  we  turn  to  the  essay  on  Ziderfy^  we  find  the  law  of  nature  there 
described  as  the  "  dictate  of  right  reason."  Hobbes  warns  the  reader  that 
"all  authors  agree  not  concerning  the  definition  of  the  natural  lam^  who 
notwithstanding,  do  very  often  make  use  of  this  term  in  their  writings,''  This 
want  of  unanimity  has  not  disappeared  in  the  two  centuries  and  more  that 
have  passed  since  the  death  of  the  philosopher. 

Hobbes  was  sufficiently  frugal  in  his  output  of  juridical  thought  This 
essay  on  Liberty  contains  in  the  second  and  third  chapters  practically  a 
transcript  of  the  chapters  in  the  Leviathan^  dealing  with  the  hiws  of  nature.' 
The  law  of  nature  is  defined  as  "  the  dictate  of  right  reason  "  and  then  the 
first  and  fundamental  law  of  nature  is  stated  as  follows :  "That  peace  is  to 
be  sought  after,  where  it  may  be  found ;  and  where  not,  there  to  provide 
ourselves  for  helps  of  war."  From  this  is  derived  "  the  first  special  law " 
corresponding  to  the  second  law  of  nature  given  above.  Thus  the  "  first 
special "  law  runs  as  follows :  "  That  the  right  of  all  men  to  all  things 
ought  not  to  be  retained ;  but  that  some  certain  rights  ought  to  be  trans* 
ferred  or  relinquished." 

The  third  chapter  of  the  essay  on  Liberty ^  entitled  ''  Of  the  other  Laws  of 
Nature,"  follows  the  fifteenth  chapter  of  the  first  part  of  the  Leviathan.  The 
second  special  law  is  "to  perform  contracts,  or  to  keep  trust"  This,  we  are 
told  in  the  essay  on  Liberty ^  *'  is  a  precept  of  the  natural  law  "  since  it  is  "  a 
thing  necessary  for  the  obtaining  of  peace."  In  the  Leviathan  we  are  told 
that "  in  this  law  of  nature,  consisteth  the  fountain  and  original  of  Justicb." 
It  is  interesting  to  compare  this  with  Plato's  definition  of  justice  '  as  a  kind  of 
natural  harmony  and  healthy  habit  of  mind  Justice,  says  Dante  in  the  De 
Manarchia^  is  a  certain  straightness  or  rule,  rejecting  the  oblique  on  either 
side*  Bentham  varies  the  conception :  ''  Of  two  opposite  methods  of  action 
do  you  desire  to  know  which  should  have  the  preference  ?  Calcuhite  their 
efiect  in  good  and  evil,  and  prefer  that  which  promises  the  greater  sum  of 
good."  Hobbes  is  really,  however,  as  utilitarian  as  Bentham,  as  equity-loving 
as  Dante.  "The  greater  sum  of  good"  is  always  the  end  aimed  at 
"Justice  ...  is  a  rule  of  reason,  by  which  we  are  forbidden  to  do  anything 
destructive  to  our  life;  and  consequently  a  law  of  nature."  This  utihtarian 
conception  is  brought  out  in  his  seventh  law,  which  declares  that  the  degree 
of  punishment  must  depend  on  the  good  that  punishment  produces.  "  Men 
look  not  at  the  greatness  of  the  evil  past,  but  the  greatness  of  the  good  to 
follow."  The  ninth  law  anticipates  the  doctrine  of  Rousseau :  "  that  every 
man  acknowledge  another  for  his  equal  by  nature." 

»  Vcd.  ii.  p.  id. 

*  The  first  part  of  the  treatise  D9  Carport  PoUHco  (Molesworth,  vol.  iv.)  also  deals 
folly  with  the  laws  of  nature  following  the  division  into  a  primary  law  and  secondaiy 
laws.  See  also  the  Answer  to  Bishop  BramkaU  (Moiesworth,  vol.  iv.)  and  A  DitihgHe  of 
the  Common  Laws  (Moiesworth,  vol,  vi). 

*  RepubHe,  Book  IV. 
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Both  in  the  essay  on  Liberty  and  in  the  Leviathan  we  have  the  same 
high  view  of  the  laws  of  nature  set  forth.  In  the  first  we  r^d  that  '<  the 
laws  of  nature  are  immutable  and  eternal :  what  they  forbid  can  never  be 
lawful ;  what  they  command,  can  never  be  unlawful,"  and  in  the  latter  '*  the 
laws  of  nature  are  immutable  and  eternal ;  for  injustice,  ingratitude,  arrogance, 
pride,  iniquity,  acception  of  persons,  and  the  rest,  can  never  be  made  lawful. 
For  it  can  never  be  that  war  shall  preserve  life,  and  peace  destroy  it  The 
same  laws,  because  they  oblige  only  to  a  desire  and  endeavour,  I  mean  an 
unfeigned  and  constant  endeavour,  are  to  be  observed.  For  in  that  they 
require  nothing  but  endeavour,  he  that  endeavoureth  their  performance, 
fulfiUeth  them;  and  he  that  fulfiUeth  the  law,  is  just." 

Hobbes  in  the  next  development  of  his  doctrine  of  natural  law  is  brought 
fece  to  face  with  the  difficulties  that  belong  to  the  conception.  He  is  logically 
led  to  declare  that  since  the  man  who  fulfils  the  natural  laws  is  just,  "  the 
science  of  them  is  the  true  and  only  moral  philosophy.  For  moral  philosophy 
is  nothing  else  but  the  science  of  what  is  ^oad  and  eoil  in  the  conversa- 
tion and  society  of  mankind.  .  .  .  Now  the  science  of  virtue  and  vice,  is 
moral  philosophy ;  and  therefore  the  true  doctrine  of  the  laws  of  nature, 
is  the  true  moral  philosophy.  "^  He  adds  in  the  essay  on  Liberty  that  *'all 
writers  do  agree,  that  the  natural  law  is  the  same  with  the  moral."  Are  then 
these  statements  in  fact  laws  ?  Hobbes  of  course  feels  the  difficulty :  ^'  Those 
dictates  of  reason,  men  used  to  call  by  the  name  of  laws,  but  improperly:  for 
they  are  but  conclusions,  or  theorems  concerning  what  conduceth  to  the 
conservation  and  defence  of  themselves  ;  whereas  law,  properly,  is  the  word 
of  him  that  by  right  hath  command  over  others.  But  yet  if  we  consider  the 
same  theorems,  as  delivered  in  the  word  of  God,  that  by  right  com- 
mandeth  all  things ;  then  are  they  properly  called  laws."  '  Here  then  we  are 
again  thrown  back  on  a  supernatural  power  from  whom  law  issues  as  ''  the 
command  of  him  or  them  that  have  coercive  power."  The  apparently  automatic 
punishment  involved  in  the  breach  of  natural  laws  led,  empirically,  to  the 
recc^nition  of  those  laws ;  led  to  their  formulation  as  laws  obedience  to  which 
is  an  antecedent  condition  to  life  itself;  led  to  the  recognition  of  the  creative 
force  behind  nature,  as  the  Law-giver  from  whom  proceed  the  laws  or  con- 
ditions obedience  to  which  will  secure  the  safety  of  the  creature.  He  who 
creates  a  living  thing  must  create  a  cage  for  it  to  dwell  in;  must  in  fiict 
formulate  the  conditions  that  will  enable  the  creature  to  live  and  prosper. 
Those  conditions  are  contained  in  the  so-called  laws  of  nature.  That 
appears  to  be  the  position  adopted  by  Hobbes.  It  is  the  argument  from 
design  inverted.  In  that  argument  from  the  la?rs  of  nature  we  infer  God. 
Here  we  refer  the  laws  of  nature  to  God  as  an  intuitive  conception. 

1  LtviathaHf  vol.  iiL  p.  147. 

'  Ibid,  Part  I.  cap.  xv. ;  see  also  the  essay  on  Liberiy,  cap.  iii.,  and  De  Carport  PoUOco, 
Compare  Dante's  affirmation  in  the  Dt  Jlionarekia  that  "  Right,  since  it  is  a  good,  exists 
primarily  in  the  mind  of  God." 
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Kant  and  the  Laws  of  Vatnre. — Immanuel  Kant  has  something  of 
Hobbes's  idea  in  his  Mctaphysic  cf  Morals.  There  he  treats  of  obligatory 
laws  for  which  an  external  legislation  is  possible.  These  he  calls  external 
laws :  "  Those  External  Laws,  the  obligatoriness  of  which  can  be  recognised 
by  reason  a  priori  even  without  an  External  Legislation,  are  called  Natural 
Laws.  Those  laws  again,  which  are  not  obligatory  without  Actual  External 
L^slation,  are  called  Positive  Laws.  An  External  Legislation,  containing 
pure  Natural  Laws,  is  therefore  conceivable;  but  in  that  case  a  previous 
Natural  Law  must  be  pre-supposed  to  establish  the  authority  of  the  Law-giver 
by  the  right  to  subject  others  to  obligation  through  his  own  act  of  Will."  ^ 
Hobbes  had  no  dfficulty  in  pre-supposing  this  previous  natural  law.  The 
relationship  of  Creator  and  created  gives  birth  to  such  a  law.  When  Kant 
declares  that  "  the  Law  which  is  imposed  upon  us  a  priori  and  unconditionally 
by  our  own  Reason  may  also  be  expressed  as  proceeding  from  the  Will  of  a 
Supreme  Law-^ver  or  the  Divine  Will,''  his  position  is  practically  identical 
with  that  of  Hobbes.  Nor  would  Hobbes  have  quarrelled  with  the  conclusion 
that  "such  a  Will  as  Supreme  can  consequently  have  only  Rights  and  not 
Duties ;  it  only  indicates  the  idea  of  a  moral  Being  whose  Will  is  Law  for  all, 
without  conceiving  of  Him  as  the  Author  of  that  Will.'*  The  laws  of  nature, 
said  Lord  Verulam  in  his  Confession  of  Faiihy  are  "  nothing  but  the  laws  of 
the  creation,"  ''  they  began  to  be  in  force  when  God  first  rested  from  His 
works  and  ceased  to  create."  In  his  famous  argument  in  the  CcLse  of  the  Post- 
NatiofScoiland\i^  declared  that  the  law  of  nature  underlay  municipal  law,  since 
from  that  law  flow  preservation  of  life,  liberty,  and  the  society  of  man  and 
wife — ^in  fact,  the  elements  of  human  society.  Hobbes  perhaps  adopted  from 
Bacon,  with  whom  at  one  time  he  had  close  intercourse,'  this  conception  of 
natural  law — a  noble  conception,  for  it  enables  us  to  see  the  basis  of  natural 
law  upon  which  the  palace  of  municipal  law  must  be  built.  Natural  law  in 
the  Baconian  or  Hobbesian  or  Kantian  sense  must  precede  in  the  natural 
evolution  of  society  not  only  the  artifices  of  the  political  law-giver,  but  even 
the  iron  rule  of  custom.  These  thinkers  are  concerned  with  the  beginnings 
of  law  in  human  society,  with  something  that  lies  behind  even  the  earliest 
customary  forms.  This  something  is  not  natural  law  in  the  sense  of  natural 
sequence,  ''the  will  or  ought  of  natural  sequence,"  to  use  Sir  Frederick 
Pollock's  phrase,'  but  is  akin  to  ''  the  ought  of  rational  conduct  and  ethical 
duty  "  which  the  early  mind  confounded  with  the  inevitableness  of  sequence 
in  nature. 

Hobbes  the  Lawyer. — ^Whence  did  Hobbes  derive  his  doctrine  of  the  law 
of  nature?  Possibly  through  Bacon,  but  more  probably  through  Bacon's 
law-books.  Hobbes  in  A  Dialogue  of  the  Common  Law  tells  us  directly  or 
by  implication  of  the  law-books  that  he  had  read  and  studied.    Now  he  was  no 

>  Kanfs  PkOosopf^  of  Law  (W.  Hastie),  p.  33* 

*  Hobbes  is  said  to  have  been  one  of  the  bands  that  translated  J7u  Lift  ofHmry  VIL 

*  Lams  ofNatun  and  Lama  of  Men, 
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professional  lawyer.^  The  civil  law  at  Oxford  never  captured  him,  nor  did  he 
haunt  the  Inns  of  Court  or  Chancery  in  London  save  as  the  friend  of  Bacon 
and  Selden.  He  was  not,  nor  did  he  ever  purpose  to  become,  a  professional 
lawyer.  But  at  some  time  or  another  he  had  a  perfect  banquet  of  law.  He 
tells  us  '  that  he  had  ^'  looked  over  the  titles  of  the  statutes  from  Magna 
Charta  downward  to  this  present  time.  I  left  not  one  unread,  which  I 
thought  might  concern  myself;  which  was  enough  for  me,  that  meant  not 
to  plead  for  any  but  myself.  ...  I  have  also  diligently  read  over  Littleton's 
book  of  Tenures^  with  the  commentaries  thereupon  of  the  renowned  lawyer 
Sir  Edward  Coke.''  He  goes  on  to  praise  Coke  for  declaring  "  that  reason 
is  the  soul  of  the  law"  and  expanding  the  expression  '< Nihil,  quod  est  contra 
rationem,  est  lidtum  "  into  a  complete  scheme  of  law.  He  gives  us  Bracton's 
definition  of  law:  "Lex  est  sanctio  jurta,  jubens  honesta,  et  prohibens 
contraria."  He  calls  Bracton  "  the  most  authentic  author  of  the  common 
law,"  and  quotes  freely  from  him,  in  addition  to  Fleta,  and  Fitzherbert. 
He  exhibits  a  full  knowledge  of  the  history  of  procedure  in  England  He 
uses  Coke's  Institutes  with  ease  and  judgment  He  quotes  Christopher  St. 
German's  Doctor  and  Student — a  most  significant  fiurt  He  was  closely 
familiar  with  Roman  law  and  Roman  legal  procedure ;  his  knowledge  of  the 
statute  and  common  law  was  intimate ;  while  some  of  the  obscurer  l^al 
problems  are  dealt  with  in  professional  manner.  He  must  have  read  the 
reports  available  in  his  day,  and  did  not  restrict  himsdf  to  the  more  notable, 
for  in  dealing  with  *'  Crimes  Capital "  he  says  :  "  Also  I  find  in  the  reports  of 
Sir  John  Davis,  Attorney-General  for  Ireland,  that  in  the  time  of  King 
Henry  VL  a  man  was  condemned  of  treason  for  saying  the  King  was  a 
natural  fool,  and  unfit  to  govern." 

Hobbes  does  not  spare  his  criticism  of  Coke.  He  declares :  "Truly  I 
never  read  weaker  reasoning  in  any  author  of  the  law  of  England,  than  in 
Sir  Edward  Coke's  Institutes^  how  well  soever  he  could  plead."  The  lawyer 
frith  whom  the  philosopher  holds  this  dialogue  replies :  "  Though  I  have 
heard  him  much  reprehended  by  others  as  well  as  by  you,  yet  there  be  many 
excellent  things,  both  for  subtilty  and  for  truth,  in  these  his  Institutes** 
Hobbes  answers  with  cutting  contempt :  "  No  better  things  than  other 
lawyers  have,  that  write  of  the  law  as  of  a  science.    His  citing  of  Aristotle, 

'  One  18  almost  forced  to  believe  that  Hobbes  bad  a  legal  training,  but  a  search  has 
proved  fruitless.  There  was  a  Thomas  Hobbes  called  to  the  Bar  at  Lincoln's  Inn  in 
1505,  another  called  at  Gray's  Inn  1592.  The  first  date  is  a  century,  the  second  a  few 
years  too  early.  A  Thomas  Hobbes  of  the  Middle  Temple  was  practising  as  a  common 
attorney  after  1635,  and  had  been  a  gentleman  of  the  House  since  1630.  But  he  is  not  the 
philosopher.  Yet  the  statement  *'  I  meant  not  to  plead  for  any  but  myself"  suggests 
entrance  at  an  Inn  of  Court  or  Chancery.  It  may  well  be  that  Hobbes  was  entered  at 
an  Inn  of  Chancery.  Unfortunately  the  records  of  the  Inns  of  Chancery  are  scattered 
among  private  hands,  and  for  the  most  part  are  probably  destroyed.  If  any  are  in 
existence  they  should  be  deposited  at  the  British  Museum. 

'  A  Diahgui  of  tht  Comrnon  Law,  vol.  vi.  p.  3. 
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tad  of  Homer,  and  of  other  books  which  are  commonly  read  by  gownmen, 
do,  in  my  opinion,  but  weaken  his  authority ;  for  any  man  may  do  it  by  a 
servant" 

IMmnnd  Flowd6]i<— Hobbes's  knowledge  of  law-books  must  have  extended 
to  those  mines  of  legM  learning  and  metaphysical  thought,  Plowden's  Reports 
and  Qu4Eries.  Edmund  Plowden,  who  was  bom  in  1518  and  died  in  1585, 
is  reputed  to  have  been  the  most  learned  lawyer  of  the  Tudor  period,  and 
his  published  works  certainly  sustain  his  reputation.  He  was  a  man  whose 
intellectual  attainments  were  both  feared  and  respected  in  his  own  time. 
As  an  unflinching  Roman  Catholic  he  was  prepared,  if  necessary,  to  defend 
his  position  against  both  Crown  and  Parliament,  relying  upon  the  weight 
and  reasonableness  of  the  common  law.  In  the  very  year  (1554)  that  he  was 
acting  as  a  justice  of  gaol  delivery  in  the  county  of  Salop,  he  withdrew  from 
Parliament  as  a  protest  against  their  proceedings,  and  in  answer  to  a  charge 
kA  contempt  he  "took  a  traverse  full  of  pregnancy"  so  effectively  that  the 
Attorney-General  in  post-haste  dropped  the  matter.  Famous  in  the  history 
of  the  Middle  Temple  as  Treasurer  when  the  great  Hall  was  a-building, 
he  was  at  the  time  regarded  with  suspicion  as  the  shelterer  within  the 
predncts  of  the  Inn  of  many  papists.  He  worshipped  openly  as  a  Roman 
Catholic  and  defied  all  legal  proceedings.  His  one  act  of  abnegation  for 
the  faith  was  a  tribute  to  his  brilliancy  and  independence.  Queen  Elizabeth 
offered  him  the  woolsack.  Acceptance  would  have  involved  a  repudiation 
of  Rome,  and  he  refused  the  honour  with  simple  dignity.  A  great  figure 
in  a  great  age,  he  left  behind  him  a  reputation  that  has  become  almost 
l^endary.  In  him  were  enshrined  all  the  wisdom  and  all  the  principles  of 
that  common  law  which  the  Middle  Ages,  ending  at  about  the  date  of  his 
birth,  had  compiled  for  the  use  of  Englishmen.  Three  years  after  Plowden's 
death  Hobbes  was  bom,  and  when  some  thirty  years  later  he  tumed  to 
the  study  of  English  law,  Plowden's  reputation  as  an  authority  had  reached 
its  height  Hobbes  must  therefore  of  necessity  have  used  the  Reports 
and  the  Quaries^  and  in  fiict  we  find  that  from  those  sources  he  drew  some 
of  his  most  original  thoughts  about  law  and  government. 

In  certain  cases  recorded  in  The  Reports  we  get  the  laws  of  nature  and 
ct  reason  explained  and  examined  with  elaboration  and  force.  Serjeant 
Morgan  in  the  case  of  Colthirst  v.  Bejushin^  speaks  of  ''  Reason,  which  is 
the  Mother  of  all  Laws."  The  case  which  deals  most  elaborately  with  the 
law  of  nature  is,  however,  Sharington  v.  Strotton^ — the  report  of  which 
deserves  the  most  careful  attention  from  students  of  the  history  of  law. 
In  this  case  we  find  Aristotle  and  The  Politics  quoted  freely,  while  the  Law 
of  Nature  is  treated  in  precisely  the  manner  that  it  was  subsequently  treated 
by  Hobbes..   We  read  in  the  argument  of  the  common  law  pursuing  the 

>  Common  Bench,  4  Ed.  VI.  The  Rgporti,  London,  1779,  at  p.  37.    See  also  i  Finch  4; 
2  Finch  4;  JMkL  amd  Shul,  tib.  i.  cap.  ii 
*  7  ^  8  Elix.  The  Reports,  at  p.  303. 
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dictates  of  nature ;  of  "  the  Law  of  Nature,  the  Law  of  Reason,  and  the 
Law  of  God  "  ;  that  "  there  is  nothing  ordained  in  our  law  contrary  to  Nature 
or  Reason,  or  the  Law  of  God  " ;  that  "the  elder  brother  is  bound  by  the 
Law  of  Nature  to  aid  and  comfort  his  younger  brother,  as  the  fiither  is 
the  son."  In  the  argument,  again,  Bromiley  and  his  Apprentice  allege  that 
"  things  proceeding  from  nature  are  respected  not  only  in  philosophy,  but 
also  in  our  law,  and  are  of  great  force  and  operation  in  our  law,  and 
therefore  are  esteemed  to  be  good  and  sufficient  considerations.  From 
whence  it  follows  that  the  consideration  of  Andrew  Baynton  here  expressed 
for  the  provision  of  his  heirs  males  is  a  sufficient  consideration  to  raise  a 
use  in  the  land."  "  Every  man  has  a  natural  desire  to  leave  the  substance 
which  he  has  gotten  by  toil  and  labour  to  one  of  his  own  blood." 
Catline  C. J.  upheld  this  position.  ''  And  the  Apprentice  said,  May  it  please 
your  lordship  to  show  us,  for  our  learning,  the  causes  of  your  judgment. 
And  Catline  said.  It  seems  to  us  that  the  affection  of  the  said  Andrew 
for  the  provision  of  the  heirs  males  which  he  should  beget,  and  his  desire 
that  the  land  should  continue  in  the  blood  and  name  of  Baynton,  and  the 
brotherly  love  which  he  bore  to  his  brothers,  are  sufficient  considerations 
to  raise  the  uses  in  the  land  And  where  you  said  in  your  argument  '  Naturae 
vis  maxima,'  I  say  '  Natura  bis  maxima,'  and  it  is  the  greatest  consideration 
that  can  be  to  raise  a  use." 

In  the  Case  of  Mines  ^  we  read  of  "  the  common  law,  which  is  no  other 
than  pure  and  tried  reason";  "the  common  law,  which  is  grounded  upon 
reason."  In  this  case  we  also  find  embedded  Hobbes's  doctrine  of 
sovereignty,  and  on  this  account  the  case  must  take  an  important  place 
in  the  history  of  politics.  The  following  sentence  exactly  summarises  one 
aspect  of  the  position  Hobbes  adopted :  "  The  office  of  the  king,  to  which  the 
law  has  appointed  him,  is  to  preserve  his  subjects;  and  their  preservation 
consists  in  two  things,  viz.  in  an  army  to  defend  them  against  hostilities, 
and  in  good  laws."  Reference,  in  this  matter,  must  also  be  made  to  the 
Ceue  of  the  Dutchy  of  Lancaster?  in  which  the  metaphysics  of  the  dual 
personality  resident  in  kingship  are  duly  elaborated  by  Plowden.  The 
king  is  "  a  body  politic  and  a  body  natural  together  indivisible."  Hobbes's 
views  on  statute  law  may  be  compared  with  some  of  the  statements  on 
the  same  subject,  contained  in  various  cases  reported  by  Plowden.  In 
the  Earl  of  Leicester  v.  Heydon  '  we  read  that  "  every  subject  is  party  and 
privy  to  an  Act  of  Parliament."  In  the  very  important  case  of  Partridge 
V.  Sharpe  and  Croker^  we  are  given  an  interesting  doctrine  of  interpretation  : 
"  Words  which  are  no  other  than  the  verberations  of  the  air,  do  not  constitute 
the  statute,  but  are  only  the  image  of  it,  and  the  life  of  the  statute  rests 
in  the  minds  of  the  expositors  of  the  words,  that  is  the  makers  of  the 
statutes.    And  if  they  are  dispersed,  so  that  their  minds  cannot  be  known, 

I  9  &  ID  EUz.  The  Riports,  p.  316.  •  13  Elis.  Rtports^  p.  396. 

'  4  EUz.  RtpQiis,  p.  213.  «  6  &  7  Ed.  VI.  Reports,  83. 
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then  those  who  may  approach  nearest  to  their  minds  shall  construe  the  words, 
and  these  are  the  sages  of  the  law,  whose  talents  are  exercised  in  the  study 
of  such  matters."  Again,  in  the  same  case  (p.  88)  we  are  told  ''that,  which 
law  and  reason  allows,  shall  be  taken  to  be  in  force  against  the  words  of 
statutes.  ...  So  that  there  they  would  not  expound  the  statute  contrary 
to  what  the  conmion  law  and  common  reason  allowed,  notwithstanding 
the  words  were  against  it"  Again,  in  the  case  of  Jh^lmerston  v.  Steward^ 
we  are  told  that  ''the  judges  have  expounded  the  text  which  is  general 
to  be  but  particular,  which  exposition  is  contrary  to  the  text,  because  the 
text  is  contrary  to  reason."  In  the  case  of  Stcwel  v.  Lord  Zouch '  the 
weight  of  the  common  law  is  more  openly  magnified :  "  The  way  to 
apprehend  the  sense  [of  an  Act]  is  to  consider  the  common  law, 
which  is  the  andent  of  every  positive  law."  Indeed  the  judges  are 
"to  approach  as  near  as  they  can  to  the  reason  of  the  common  law.'' 
The  same  case  gives  us  that  end  of  all  law  upon  which  Hobbes 
dwells.  "Peace  and  concord  is  the  end  of  all  laws,  and  ...  the  law 
was  ordained  for  the  sake  of  peace."  "The  law  hath  no  other  end  but 
repose,  and  the  law  was  ordained  to  put  a  stop  to  contention,  and  to 
make  peace."  The  law  of  nature,  the  necessity  of  things,  moreover  lies 
behind  everything  else.  "  Where  the  words  of  a  law  are  broken  to  avoid 
a  greater  inconvenience,  or  by  necessity,  or  compulsion,  or  involuntary 
ignorance,  in  all  these  cases  the  law  itself  is  not  broken." '  This  position 
recalls  Bacon's  doctrine  (in  his  Mctxims  cf  the  Law\  "Necessitas  inducit 
privilegium  quoad  jura  privata." 

It  would  be  possible  greatly  to  multiply  the  instances  where  Hobbes 
is  indebted  to  the  common  law  and  common  sense  of  Plowden.  That 
he  studied  his  works  there  can  be  no  manner  of  doubt  The  great  Selden 
was  also  drawn  upon,  and  last  but  not  least  Christopher  St.  German. 

John  Balden.— "Our  learned  Selden"  (1584—1654)  was  on  terms  of 
intimacy  with  Hobbes,  and  many  and  fierce  were  the  battles  that  they  fought 
on  fundamental  issues.  Richard  Baxter  tells  us,  quoting  Sir  Matthew  Hale, 
that  Selden  "  was  a  great  adversary  to  Hobbs  his  errors ;  and  that  he  had 
seen  him  openly  oppose  him  so  earnestly,  as  either  to  depart  from  him, 
drive  him  out  of  the  room."  One  must  grieve  that  no  Boswell  has  recorded 
these  conversations  between  two  of  the  greatest  intellects  that  England  has 
produced.  That  they  modified  each  other's  outlook  there  can  be  no  doubt 
We  may  compare  the  following  passage  from  Selden's  Table-Talk  with  the 
general  position  adopted  by  Hobbes  with  respect  to  the  sanction  attaching 
to  the  Law  of  Nature  : 

"  I  cannot  fancy  to  myself  what  the  Law  of  Nature  means  but  the 
Law  of  God.  How  should  I  know  I  ought  not  to  steal,  I  ought  not  to 
commit  adultery,  unless  somebody  had  told  me  so?     Surely  'tis  because 

*  I  ft  2  P.  ft  M.  n$^wis  109;  see  also  StmdUy  v,  Siiward,  2  Eliz.  pp.  804-5* 
«  4  Elii.  pp.  363-5.  •  Rin^  v,  FcigoaMi,  4  Ed.  VI.  R^rts,  p.  18. 
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I  have  been  told  so?  Tis  not  because  I  think  I  ought  not  to  do  them, 
nor  because  you  think  I  ought  not;  if  so,  our  minds  might  change« 
Whence  then  comes  the  restraint?  From  a  higher  Power,  nothing  else 
can  bind  I  cannot  bind  myself,  for  I  may  untye  [sic]  myself  again ;  nor  an 
equal  cannot  bind  me,  for  we  may  untie  one  another.  It  must  be  a  superior 
Power,  even  God  Almighty.  If  two  of  us  make  a  bargain,  why  should  either 
of  us  stand  to  it  ?  What  need  you  care  what  you  say,  or  what  need  I  care 
what  I  say  ?  Certainly  because  there  is  something  about  me  that  tells  me 
I^des  est  servanda^  and  if  we  alter  our  minds  and  make  a  new  baigain, 
there's  Fides  servanda  there  too/'  ^ 

Again,  the  definition  of  King  is  not  far  from  the  fundamental  ideas  of 
Hobbes:  ''A  King  is  a  thing  men  have  made  for  their  own  sakes,  for 
quietness  sake.''  On  the  other  hand  essential  differences  appear  when 
Selden  declares  that  "Every  law  is  a  contract  between  the  King  and  the 
People,  and  therefore  to  be  kept."  Many  other  passages,  however,  show 
that  this  was  not  Selden's  true  position. 

Chziftophcr  St.  Oermaa. — The  Diakgue  of  the  Common  Lams  amply 
proves  that  Hobbes  knew  all  that  was  to  be  known  in  the  way  of  the 
theory,  philosophy,  and  history  of  law  in  his  day.  It  is  indeed  impossible 
to  resent  the  conclusion  that  he  was  a  pupil,  a  very  apt  pupil,  of  Francis 
Bacon  and  absorbed  all  that  that  master-mind  had  to  teaixAi  in  the  way 
of  law.  Probably  they  both  obtained  their  theoiy  of  die  law  of  nature 
from  Christopher  St  German  (1460? — 1540),  the  author  of  Doctor  and  Student 
and  A  Treatise  concernynge  the  Power  of  the  Ciergye  and  the  Lowes  of 
the  Realme^  and  &mous  for  his  controversies  with  Sir  Thomas  More. 
The  Dialogue  between  a  Doctor  of  Divinity  and  a  Student  of  the  laws  of 
England  first  appeared  in  15 18,' and  it  at  once  became  a  text-book  which 
was  not  displaced  by  Blackstone.  An  eighteenth  edition  of  an  English 
version  appeared  in  1815,  dedicated  "  to  the  young  students  and  professors 
of  law  in  the  general  Inns  of  Court"  It  is  still  apparently  in  practical 
use  in  America.  In  the  first  Dialogue  we  are  told  that  there  is  a  law 
eternal,  itself  unknowable,  but  which  may  be  revealed  to  man  either  by 
the  light  of  the  natural  understanding  which  gives  us  the  law  of  reason, 
or  by  heavenly  revelation  which  gives  us  the  law  of  God,  or  by  the  cnder 
of  a  prince  "  that  hath  a  power  to  set  a  law  upon  his  subjects,"  which  gives 
us  the  law  of  man. 

The  law  of  reason  is  written  in  the  heart  of  every  man  .  .  .  teaching  him 
what  is  to  be  done,  and  what  is  to  be  fled  ...  the  law  of  reason  ordereth  a 
man  to  the  felicity  of  this  life  ...  the  law  of  reason  teacheth,  that  good  is  to 

>  Tabk'Talk,  hting  ike  Discourses  of  John  SekUn^  Esq""' :  or  his  Senet  ofvmrious  moHsrs 
of  Weight  and  High  Consepience  rtiaUng  eapedmlfy  to  Religion  and  Statt  (1689).  Reprinted 
by  Edward  Arber,  1868. 

*  So  it  is  stated  in  the  18 1 5  edition,  but  the  DieHonaty  of  Nmtionml  Biogra^ 
says  1523. 
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be  loved,  and  evil  is  to  be  fled :  alao  that  thou  shalt  do  to  another,  that  thou  wouldest 
another  should  do  unto  thee ;  and  that  we  may  do  nothing  against  truth  ;  and  that  a 
man  must  live  peacefully  with  others ;  that  justice  is  to  be  done  to  every  man ; 
and  also  that  wrong  is  not  to  be  done  to  any  man ;  and  that  also  a  trespasser 
is  worthy  to  be  punished;  and  such  other.  Of  the  which  follow  divers  other 
secondary  conunandmentSi  the  which  be  as  necessary  conclusions  derived  of 
the  first.  As  of  that  commandment,  that  good  is  to  be  beloved ;  it  followeth,  that 
a  man  should  love  his  benefactor;  for  a  benefactor,  in  that  he  is  a  benefactor, 
iodudeth  in  him  a  reason  of  goodness,  for  else  he  ought  not  to  be  called  a  bene- 
factor ;  that  is  to  say,  a  good  doer,  but  an  evil  doer :  [Cic.  1.  2,  De  Legibus]  and 
so  in  that  he  is  a  benefactor,  he  is  to  be  beloved  in  all  times  and  in  all  places. 
And  this  law  also  suffereth  many  things  to  be  done:  as  that  it  is  lawful  to 
put  away  force  with  force :  and  that  it  is  lawful  for  every  man  to  defend  himself 
and  his  goods  against  an  unlawful  power.  And  this  law  runneth  with  every 
man's  law,  and  also  with  the  law  of  God,  as  to  the  deeds  of  man,  and  must 
be  always  kept  and  observed,  and  shall  always  declare  what  ought  to  follow 
upon  the  general  rules  of  the  law  of  man,  and  shall  restrain  them  if  they  be 
anything  contrary  to  it."^ 

It  IS  dear  enough  that  Hobbes's  kws  of  nature  are  derived  direct  from 
Christopher  St  German,  though  no  doabt  they  are  modified  by  some 
knowledge  of  the  De  Monarchia  of  Dante,  of,  possibly,  the  works  of 
Marsih'o,  and  of  the  classical  sources  from  which  the  pre-Reformation 
lawyer  derived  his  conceptions.  Sir  Frederick  Pollock  in  his  volume  on 
Th€  Expansion  cf  the  Common  Law^  p.  109,  dealing  with  the  fifth  chapter 
of  the  first  Dialogue  notes  that — 

The  Student  of  the  laws  of  England,  being  asked  by  the  Doctor  of  Divinity 
what  he  had  to  say  of  the  law  of  nature,  makes  answer  that  among  common 
lawyeis  the  term  is  not  in  use,  but  they  speak  of  reason  where  a  canonist  or 
civilian  would  speak  of  the  law  of  nature.  *'It  is  not  used  among  them  that  be 
learned  in  the  laws  of  England,  to  reason  what  thing  is  commanded  or  prohibited 
by  the  law  of  nature,  and  what  not,  but  all  the  reasoning  in  that  behalf  is  under 
this  manner.  As  when  anjrthing  is  grounded  upon  the  law  of  nature,  they  say, 
that  reason  will  that  such  a  thing  be  done ;  and  if  it  be  prohibited  by  the  law 
of  nature,  they  say  it  is  against  reason,  or  that  reason  will  not  suffer  that  to 
be  done."  It  is  curious  that  this  passage  should  have  been,  so  far  as  I  know, 
completely  overlooked ;  but  the  mediaeval  tradition  of  the  law  ojf  nature  was  broken 
up  by  the  controversies  of  the  Reformation,  and  seventeenth-century  writers  are 
quite  confused  about  it 

This,  however,  hardly  applies  to  Thomas  Hobbes.  He  almost  certainly 
knew  the  passage  here  quoted.  Sir  Frederick  Pollock  points  out  that, 
directly  or  indirectly,  "the  law  of  nature,  as  accepted  throughout  the 
Middle  Ages,  was  derived  from  Greek  theories  of  ethics."  Hobbes  carried 
on  the  mediaeval  doctrine,  and  in  a  new  and  non-scholastic  guise  handed  it 
down  to  the  jurists  and  philosophers  of  the  eighteenth  and  nineteenth 
centuries.  If  Hobbes  had  no  other  claim  as  a  jurist,  he  could  claim  that  he 
revived  for  the  purposes  of  social  philosophy  and  juridical  thought  the  whole 
'  Doctor  and  StunUnif  Dialogue  I.  cap.  ii. 
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mediaeval  conception  of  the  law  of  nature.  The  Leviathan  carried  Hobbes's 
ideas  £ur  and  wide,  and  Christopher  St  German  became  the  unconscious 
cause  of  a  great  new  deyelopment  of  a  conception  that  had  suffered  many 
things  from  many  thinkers,  on  its  way  from  Greece  to  Western  Europe 
through  Rome. 

Hobbes  probably  took  the  dialogue  form  for  his  work  on  the  common  law 
from  St  German's  treatise,  but  the  Dialogue  of  the  Common  Laws  has  brilliant 
literary  qualities  not  altogether  shared  by  the  fine  translation  of  the  Dialogue 
de  Fundamentis  Legum  et  de  Conscieniia.  If  Hobbes  developed  in  the 
Leviathan  for  future  use  the  idea  of  natural  law,  in  his  Dialogue  he  attempted 
to  add  a  new  sanctity  to  the  idea  of  the  common  law.^  It  is  natural  reason, 
natural  equity,  philosophy  itself.  The  philosopher  defines  a  law  as  ''the 
command  of  him  or  them  that  have  the  sovereign  power,  given  to  those  that 
be  his  or  their  subjects,  declaring  publicly  and  plainly  what  every  of  them 
may  do,  and  what  they  must  forbear  to  do."  The  distinction  between  law 
and  right  is  next  attempted,  with  bitter  jibes  at  Coke  for  his  ignorance  in  the 
matter.  ''  Law  obligeth  me  to  do,  or  forbear  the  doing  of  something ;  and 
therefore  it  lays  upon  me  an  obligation.  But  my  right  is  a  liberty  left  me  by 
the  law  to  do  anything  which  the  law  forbids  me  not,  and  to  leave  undone 
anything  which  the  law  commands  me  not  Did  Sir  Edward  Coke  see  no 
difference  between  being  bound  and  being  free? "  Hobbes  goes  on  to  show 
that  Bracton's  doctrine  concerning  the  rights  of  sovereignty  "  is  the  ancient 
common  law,  and  that  the  only  bridle  of  the  kings  of  England  ought  to  be 
the  fear  of  God."  '  The  supreme  power  of  the  king  leads  to  an  elaborate 
discussion  "Of  Courts."  Hobbes  proves  that  ''the  jurisdiction  of  Courts 
cannot  easily  be  distinguished,  but  by  the  king  himself  in  his  Parliament 
The  lawyers  themselves  cannot  do  it ;  for  you  see  what  contention  there  is 
between  Courts,  as  well  as  between  particular  men."  In  the  course  of  this  and 
other  discussions,  the  unhappy  Sir  Edward  Coke  is  trampled  under  foot  with 
a  vigour  peculiar  to  Hobbes.  There  is  a  certain  ingratitude  in  the  insults  that 
are  levelled  at  him,  for  Hobbes  learnt  much  of  his  law  from  the  Institutes. 
However,  the  reason  for  the  attacks  is  plain  enough.  He  is  accused  of 
quoting  an  expired  statute  "  on  purpose  to  diminish,  as  he  endeavours  to  do 
throughout  his  Institutes^  the  King's  authority,  or  to  insinuate  his  own 
opinions  among  the  people  for  the  law  of  the  land."  An  even  more  serious 
charge  follows :  "  He  endeavours  by  inserting  Latin  sentences,  both  in  his  text 
and  in  the  margin,  as  if  they  were  principles  of  the  law  of  reason,  without  any 
authority  of  ancient  lawyers,  or  any  certainty  of  reason  in  themselves,  to  make 
men  believe  they  are  the  very  ground  of  the  law  of  England."  It  was  in  much 
the  same  spirit  that  he  attacked  Wallis  of  the  Royal  Society  in  later  years. 

*  Derived  from  Plowden's  Rtports, 

'  Compare  the  sUtement  'miheD§  Motmrdua  '*  It  is  pUun  that  the  authority  of  the 
temporal  monarch  descends  upon  him  without  any  mean  from  the  fountain  of  universal 
authority. 
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Hobbes  could  not  be  moderate  in  controversy :  he  must  needs  sky,  even  if 
he  has  to  do  it  with  the  jawbone  of  an  ass, 

Hobbat  and  the  Law.— A  perusal  of  the  Diahgue  exhibits  not  only 
Hobbes's  fine  knowledge  of  Engtish  law,  not  only  his  dialectical  power  by 
which  he  squares  the  common  law  with  his  doctrine  of  kingship,  but  a  keen 
insight  into  the  abuses  of  the  legal  system  in  vogue  in  his  day,  and  for  more 
than  two  centuries  after  his  day.  Some  brief  extracts  will  show  his  general 
attitude  and  his  reforming  policy  towards  the  law.  "  That  the  reason  which 
is  the  life  of  the  law  should  be  not  natural,  but  artificial,  I  cannot 
conceive.  .  .  .  Obscure  also  are  the  words  UgcU  reason.  There  is  no 
reason  in  earthly  creatures,  but  human  reason."  Now  declaring  that  *'  reason 
is  the  common  law,"  he  asks,  "  To  what  end  were  statute  laws  ordained, 
seeing  the  law  of  reason  ought  to  be  applied  to  every  controversy  that  can 
arise?  "  The  answer  is,  "That  the  scope  of  all  human  law  is  peace,^  and 
justice  in  every  nation  amongst  themselves  and  defence  against  foreign 
enemies."  ''But  what  is  justice?"  "Justice  is  giving  to  every  man  his 
owa"  "The  definition  is  good,  and  yet  it  is  Aristotle's.  What  is  the 
definition  agreed  upon  as  a  principle  in  the  science  of  the  common  law  ? " 
"The  same  with  that  of  Aristotle."  "  See,  you  lawyers,  how  much  you  are 
behokien  to  the  pbilos<^er ; '  and  it  is  but  reason ;  for  the  more  general 
and  noble  science  and  law  of  all  the  world  is  true  philosophy,  of  which  the 
common  law  of  England  is  a  very  little  part."  The  argument  then  proceeds 
that  it  is  "a  dictate  of  the  law  of  reason,  that  statute  laws  are  a  necessary 
means  of  the  safety  and  well-being  of  man  in  the  present  world,  and  are  to 
be  obeyed  by  all  subjects,  as  the  law  of  reason  ought  to  be  obeyed,  both 
by  King  and  subjects,  because  it  is  the  law  of  God."  But  statute  laws  must 
be  "laws  living  and  armed."  The  laws  are  made  by  the  king  and  he 
most  have  an  army  to  enforce  them.  Moreover,  "  the  king's  reason,  when 
it  is  publicly  upon  advice  and  upon  deliberation  declared  as  that  anima 
legis ;  and  that  summa  ratio  and  that  equity,  which  all  agree  to  be  the  law 
of  reason,  or  all  that  is  or  ever  was  law  in  Ekigland,  since  it  became  Christian, 
besides  the  Bible."  The  king,  Hobbes  declares,  has  an  unlimited  right  to 
levy  soldiers  and  money  for  the  defence  of  his  people.  Did  not  Oliver  "  when 
their  new  republic  returned  into  monarchy  "  do  so  ?  The  king  moreover 
is  "the  legislator  both  of  statute  law  and  of  common  law,"  since  the  king's 
reason  supplies  the  place  of  the  universal  reason  which  gives  the  common 
law.  The  king,  being  the  sole  legislator,  is  also  the  sole  judge.  This 
leads  to  a  consideration  of  the  Courts  of  justice  and  equity — ^the  former 
dealing  with  "the  positive  laws  of  the  land,"  the  latter  with  causes  that 
are  determined  by  the  law  of  reason.  The  elaborate  description  of  the 
Courts,  of  the  various  types  of  suits,  and  of  the  relation  of  pleas  and 
suits  to  the  theory  of  law  and  morals,  is  valuable  reading,  and  shows  the 
>  See  Plowden*8  R^ortt^  Siomtt  v.  Lord  Zouch,  p.  365. 
*  See  Sharif^pm  v.  Strotton^  Plowden's  Riporl^  p.  303. 
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legal  training  that  Hobbes  passed  through  at  some  time  or  another.  He 
is  often  enough  dogmatic.  He  declares  that  "it  is  very  plain  by  these 
letters-patent,  that  all  causes  temporal  within  the  kingdom,  except  the 
pleas  that  belong  to  the  exchequer,  should  be  decidable  by  this  Lord  Chief 
Justice.''  The  abuses  of  legal  processes  and  of  the  Courts  are  frankly 
pointed  out.  "A  pleader  commonly  thinks  he  ought  to  say  all  he  can 
for  the  benefit  of  his  client,  and  therefore  has  need  of  a  faculty  to  wrest 
the  sense  of  words  from  their  true  meaning,  and  the  feculty  of  rhetoric 
to  seduce  the  jury,  and  sometimes  the  judge  also,  and  many  other  arts 
which  I  neither  have,  nor  intend  to  study."  "  For  my  own  part,  I  believe 
that  men  at  this  day  have  better  learned  the  art  of  cavilling  against  the 
words  of  a  statute,  than  theretofore  they  had,  and  thereby  encourage 
themselves  and  others  to  undertake  suits  upon  little  reason.  Also  the 
variety  and  repugnancy  of  judgments  of  common  law,  do  oftentimes  put 
men  to  hope  for  victory  in  causes  whereof  in  reason  they  had  no  ground 
at  all :  also  the  ignorance  of  what  is  equity  in  their  own  causes,  which  equity 
not  one  man  in  a  thousand  ever  studied.  And  the  lawyers  themselves 
seek  not  for  their  judgments  in  their  own  breasts,  but  in  the  precedents 
of  former  judges :  as  the  ancient  judges  sought  the  same,  not  in  their  own 
reason,  but  in  the  laws  of  the  empire.  Another,  and  perhaps  the  greatest 
cause  of  multitude  of  suits,  is  this,  that  for  want  of  registering  of  conveyances 
of  land,  which  might  easily  be  done  in  the  townships  where  the  lands  lay,  a 
purchase  cannot  easily  be  had  which  will  not  be  litigious.  Lastly,  I 
believe  the  covetousness  of  lawyers  was  not  so  great  in  ancient  time,  which 
was  full  of  trouble,  as  they  have  been  since  in  time  of  peace,  wherein 
men  have  leisure  to  study  fraud,  and  get  employment  from  such  men  as 
can  encourage  to  contention.  And  how  ample  a  field  they  have  to  exercise 
this  mystery  in,  is  manifest  from  this,  that  they  have  a  power  to  scan  and 
construe  every  word  in  a  statute,  charter,  feoffment,  lease,  or  other  deed, 
evidence  or  testimony." 

A  little  before  he  has  commented  on  the  number  of  statutory  informers, 
of  concealers  ("  a  number  of  cozeners,  which  the  law  may  easily  correct "), 
and  attorneys.  He  felt  with  Bacon  that  the  law  was  a  miserable  trade. 
Happily  for  him,  unlike  Bacon  he  had  no  need  to  live  by  it  and  could 
smoke  his  pipe  and  criticise  in  peace.  He  pleads  for  an  extension  of  the 
power  of  the  Court  of  Chancery,  giving  it  the  right  to  review  the  judgments 
of  the  Court  of  Common  Pleas.  The  ideal  he  aimed  at  was  the  fusion  of 
law  and  equity ;  to  make  all  Courts  Courts  of  Equity.  Common  law,  he 
declares,  is  in  its  nature  equity.  "  I  would  fain  know  to  what  end  there 
should  be  any  other  Court  of  Equity  at  all,  either  before  the  Chancellor  or 
any  other  person,  besides  the  judges  of  the  Civil  or  Common  Pleas  ?  .  .  . 
Besides  seeing  all  Courts  are  bound  to  judge  according  to  equity,  and  that 
all  judges  in  a  case  of  equity  may  sometimes  be  deceived,  what  harm  is 
there  to  any  man,  or  to  the  State,  if  there  be  a  subordination  of  judges  in 
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equity,  as  well  as  of  judges  in  common  law?"  The  judicial  business  of 
construing  written  laws  is  put  with  remarkable  force. 

"It  cannot  be  that  a  written  law  should  be  against  reason ;  for  nothing 
is  more  reasonable  than  that  every  man  should  obey  the  law  which  he  hath 
himself  assented  ta  But  that  is  not  always  the  law,  which  is  sigm'fied  by 
grammatical  construction  of  the  letter,  but  that  which  the  legislature  thereby 
intended  should  be  in  force;  which  intention,  I  confess,  is  a  very  hard 
matter  many  times  to  pick  out  of  the  words  of  the  statute,  and  requires  great 
ability  of  understanding,  and  greater  meditations  and  consideration  of  such 
conjuncture  of  occasions  and  incommodities,  as  needed  a  new  law  for  a 
remedy.  For  there  is  scarcely  anything  so  clearly  written,  that  when  the 
cause  thereof  is  forgotten,  may  not  be  wrested  by  an  ignorant  grammarian, 
or  a  cavilling  logician,  to  the  injury,  oppression,  or  perhaps  destruction  of  an 
honest  man.  And  for  this  reason  the  judges  deserve  that  honour  and 
profit  they  enjoy." 

The  whole  of  this  discussion  is  intended  to  demonstrate  the  essential 
relationship  of  justice  and  equity.  The  final  conclusion  is  that  "justice 
fulfils  the  law,  and  equity  interprets  the  law,  and  amends  the  judgments 
given  upon  the  same  law.  Wherein  I  depart  not  much  from  the  definition 
of  equity  dted  in  Sir  Edward  Coke  (Inst  see  xxi.) ;  viz.  equity  is  a  certain 
perfect  reason,  that  interpreteth  and  amendeth  the  law  written  \  though  I 
construe  it  a  little  -otherwise  than  he  would  have  done ;  for  no  one  can 
mend  a  law  but  he  that  can  make  it,  and  therefore  I  say  it  amends  not  the 
law,  but  the  judgments  only  when  they  are  erroneous." 

At  this  point  the  interlocutors  turn  to  the  subject  of  crimes  and  punish- 
ment His  doctrine  of  government  ever  in  view — the  development  of  that 
doctrine  is  the  ultimate  object  of  the  entire  Dialogue — Hobbes  proceeds  to 
define  treason  from  the  first  principles  of  *'  mere  natural  reason."  Treason 
involves  "a  designing  of  a  civil  war  and  the  destruction  of  the  people." 
And,  since  the  si^ety  of  the  people  is  the  highest  law,  the  doing  of  any  act 
that  endangers  it  is  the  highest  crime,  namely  high  treason.  After  discussing 
treason  at  length,  he  turns  to  felony,  and  there  he  amuses  himself  by 
attacking  with  vigour  and  brilliancy  the  views  of  Sir  Edward  Coke.  The 
Lord  Chief  Justice  is  pursued  with  an  animosity  that  is  hardly  conceivable 
to  a  modem  mind.  He  deals  in  this  spirit  with  the  doctrine  of  constructive 
murder.  "Sir  Edward  Coke  says  (3  Inst.  p.  56)  that  if  the  act  that  a 
man  is  doing,  when  he  kills  another  man,  be  unlawful,  then  it  is  murder." 

"This  is  not  so  distinguished  by  any  statute,"  replies  the  philosopher, 
'*but  is  the  common  law  only  of  Sir  Edward  Coke.  I  believe  not  a  word 
of  it  If  a  boy  be  robbing  an  apple-tree,  and  fiiUeth  thence  upon  a  man 
that  stands  under  it  and  breaks  his  neck,  but  by  the  same  chance  saveth 
his  own  life.  Sir  Edward  Coke,  it  seems,  will  have  him  hanged  for  it,  as 
if  he  had  fallen  of  prepensed  malice.  All  that  can  be  called  crime  in  this 
business  is  but  simple  trespass,  to  the  damage  perhaps  of  sixpence  or  a 
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I  confess  the  trespass  was  an  offence  against  the  law,  but  the 
falling  was  none,  nor  was  it  by  the  trespass  but  by  the  filling  that  the. 
man  was  slain ;  and  as  he  ought  to  be  quit  of  the  killing,  so  he  ought  to 
make  restitution  for  the  trespass.  But  I  believe  the  cause  of  Sir  Edward 
Coke's  mistake  was  his  not  wdl  understanding  of  Bracton,  whom  he  cites 
in  the  margin." 

Hobbes  goes  on  to  show  that  where  the  act  is  in  itself  evidence  of  a 
felonious  purpose,  the  death  would  be  murder.  Certainly  modem  practice 
is  nearer  the  view  of  Hobbes  than  that  of  Coke.  He  has  not  done  with 
Coke  yet.  On  another  matter  the  philosopher  angrily  cries  out,  *'  If  his 
definitions  must  be  the  rule  of  law,  what  is  there  that  he  may  not  make 
felony  or  not  felony  at  his  pleasure?  But  seeing  that  it  is  not  statute  law 
Aat  he  says,  it  must  be  very  perfect  reason  or  else  no  law  at  all ;  and  to 
me  it  seems  so  far  from  reason,  as  I  think  it  ridiculous."  This  is  the  attack 
on  the  doctrine  that  there  can  be  no  larceny  of  growing  cxop$  or  fruits  since 
they  concern  the  realty. 

The  question  of  heresy  fills  much  space.  He  raises  the  question  as 
to  the  right  to  bum  heretics.  It  is  forbidden  by  statute  and  could  not 
have  been  a  custom  incorporated  in  the  common  law.  Sir  Edward  Coke 
18  therefore  again  punished  with  sufficient  severity.  On  the  question  of 
praemunire  he  has  no  peace,  while  Coke's  statement  that  the  general  power 
of  pardoning  resides  in  Parliament  and  not  in  the  king  (except  in  the 
case  of  high  treason,  which  is  a  crime  against  the  king)  is  met  with  the 
retort  that  all  crime  is  an  offence  against  the  king. 

The  Dialogue  turns  finally  to  the  "  laws  of  meum  and  hmm,*'  Here 
we  have  much  said  concerning  tiie  origin  and  growth  both  of  prosperity 
and  sovereignty  and  Parliament  The  note  as  to  the  origin  of  the  English 
Parliament  is  of  value,  and  with  it  tiie  Dialogue  of  the  Common  Lams 
abruptly  ends. 

"  The  law  is  the  public  conscience  *  ^  is  the  note  that  rings  through  the 
Dialogue,  Hobbes  desired  to  make  the  civil  law  nearer  to  the  natural 
law — ^to  the  law  that  has  govemed  the  wills  of  men,  the  law  that  deals 
with  the  inner  man.  We  know  what  is  right  but  cannot  do  the  diings 
that  we  would.  Hobbes  desired  the  civil  law  to  carry  the  natural  law 
into  action  and  to  become  perfect  equity.  Hobbes  had  in  mind  a  perHect 
commonwealth  and  deliberately  claimed  that  if  the  opinions  of  law  and 
policy  expressed  in  his  Human  Nature  and  De  Corpore  Politico  were  held 
by  men  the  kingdom  of  peace  would  be  at  hand:  "it  would  be  an 
incomparable  benefit  to  the  commonwealth,  that  every  one  held  the  opinions 
concerning  law  and  policy  here  delivered."  '  All  perfect  laws,  he  held, 
sprang  direct  from  God.  "  The  law  of  nature,  which  is  also  the  moral  law, 
is  the  law  of  the  Author  of  Nature,  God  Almighty ;  and  the  law  of  God 
taught  by  our  Saviour  Christ  is  the  moral  law." 

>  LtviMaM,  Part  III.  39.  *  Dedicmtion  to  William  Eari  of  Newcastle. 
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To  Hobbes  law  and  policy  form  a  consistent  whole :  and  if  considered 
as  a  whole,  as  a  system  for  producing  a  stable  hmnan  sodety,  and  not 
meiely  in  its  religious  aspect,  it  would  not  seem  so  vulnerable  as  it  apparently 
seemed  to  die  Bramhalls  of  the  eighteenth  century. 

Hohbes  at  a  Juxiai. — It  is  impossible  to  deny  that  Thomas  Hobbes 
was  a  great  jurist  in  the  deepest  sense  of  that  term.  He  was  not,  as 
he  sat  in  his  study  and  smoked  his  £unous  pipe,  merely  weaving  the 
sand  of  words  and  ideas.  Despite  his  jest  that  if  he  read  as  much 
ss  other  men  he  would  be  as  ignonmt  as  they,  he  was  a  great  student 
of  books  and  records.  His  knowledge  of  English  law  is  evidence  enough 
of  that.  He  went  to  the  realm  of  fiact  and  practice  for  his  ideas.  He 
worshipped  the  conmion  law  because  it  was  a  fact  and  not  a  theory,  because 
it  represented  the  law  evolved  from  the  experience  during  long  ages  of  the 
relationship  of  man  to  man.  He  was  a  modem  thinker  in  the  best  sense  : 
he  worked  from  fiurt  to  theory,  worked  perhaps  imperfectly  enough,  but 
raised  up  his  doctrines  of  law  and  government  upon  the  ancient  and 
current  experiences  of  the  English  nation.  It  is  in  this  fiict  that  his  work 
and  thought  are  likely  to  outlive  in  philosophic  influence  the  work  and  thought 
of  Locke  and  Rousseau,— -in  so  far  as  those  thinkers  did  not  base  themselves 
on  the  far-reaching  speculations  of  Hobbes  himself.  The  influence  of 
Hobbes  as  a  thinker,  indeed  as  a  prophet,  is  likely  to  increase  rather  than 
diminish,  for  he  preached  a  doctrine  <tf  governmental  despotism  that  modem 
nations  are  rapidly  realising.  Mr.  Jethro  Brown  in  his  recent  book  on  TJ^ 
AusHman  Theory  cf  Law  says  that  "  it  may  be  noted,  however,  that  the  theory 
of  Hobbes  finds  exiM-ession  for  government  but  not  for  the  State,  while  that  <tf 
Rousseau  finds  an  expression  for  the  State  but  none  that  is  adequate  for  the 
government  The  path  taken  by  Hobbes  leads  on  to  governmental  despotism » 
that  taken  by  Rousseau  to  the  despotism  of  majorities.  While  Locke  may  be 
said  to  have  apprehended  the  existence  both  of  the  State  and  the  government, 
his  doctrine  surely  lends  itself  to  an  individualism  of  which  the  final 
outcome  must  be  anarchy."  Hobbes  may  not  have  chosen  the  better  path, 
but  he  certainly  chose  the  path  indicated  by  the  experience  of  his  own 
day,  by  the  manner  in  which  the  laws  of  England  developed,  and  by  the 
conception  of  natural  law  which  he  derived  from  mediaeval  jurists,  thinkers, 
and  lawyers.  He  chose  the  only  possible  method  that  would  in  a  measure 
reconcile  individualism  and  despotism.  The  despotism  of  majorities,  he  knew 
well  enough,  was  bound  to  deteriorate  into  that  '*  rule  or  the  usurping  of  the 
popular  or  rascall  and  viler  sort "  called  the  Ai7/AOJcparuiy  diravrcai^  ''  because 
they  be  moe  in  number,"  of  which  Sir  Thomas  Smith  writes  in  his  Dt 
Republica  Anglomm.^  He  looked  forward  instead  to  a  system  of  governmental 
despotism,  and  who  shall  say  that  we  have  not  attained  to  his  grim  ideal  ? 
It  is  true  that  those  who  **  be  moe  in  number "  make  and  unmake  govem- 
ments,  and  in  some  appreciable  measure  modify  this  or  that  political  outlook, 
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this  grievance  or  some  other,  the  tax  or  rate  of  last  year  or  the  year  before. 
But  the  great  governmental  machine  grinds  on  independent  of  majorities 
and  of  the  political  sky.  Hobbes  knew  this  as  well  as  we  do.  He  knew 
that  Cromwell,  successful  in  all  else,  foiled  hopelessly  when  he  touched 
the  governmental  machine.  The  history  of  national  finance  in  the  later 
years  of  the  Commonwealth  shows  that  it  is  one  thing  to  substitute  one 
ruler  for  another,  and  quite  another  thing  to  interfere  with  the  machinery 
of  government.  Hobbes  was  far  too  acute  an  observer  not  to  realise  that 
the  end  of  government  is  social  equilibrium,  and  that  social  equilibrium  is 
impossible  under  the  fluctuating  despotism  of  majorities  or  the  unordered 
despotism  of  the  individual. 

The  ^ct  that  perhaps  most  strikes  the  imagination  of  the  lawyer  in 
regarding  the  social  philosophy  put  forward  by  Thomas  Hobbes  is  the 
remarkable  fashion  in  which  he  gathered  and  dealt  with  his  legal  materiaL 
No  source  was  too  obscure,  no  legal  record  too  dusty  for  him  to  use. 
From  the  dry-as-dust  sources  of  mediaeval  philosophy,  from  the  scattered 
mines  of  the  common  law  he  drew  material  that  enabled  him  to  restate 
as  part  of  an  ordered  theory  of  government  the  law  of  nature  and  the 
application  of  that  law  to  the  community  (then  in  a  state  of  flux)  amidst 
which  he  lived.  He  was  a  jurist  of  the  profoundest  type,  for  he  formu- 
lated laws  relating  to  society  that  have  had  an  abiding  effect  on  society 
throughout  Europe  ever  since  his  time.  His  laws  and  conceptions  were 
not  those  vivid  imaginations  of  pure  thought  that  charm  the  philosophic 
mind,  and  leave  the  world  where  they  found  it.  They  were  conceptions 
founded  upon  the  closest  observation  of  the  nature  of  the  society  amid 
which  he  dwelt,  and  of  the  evolution  of  a  practical  legal  system  tiirough 
long  ages  in  that  society.  He  approached  the  problem  of  social  government 
in  the  same  scientific  spirit  as  that  in  which  Nevrton  approached  the  problem 
of  the  laws  governing  the  material  universe,  and  it  is  probable  that  his 
influence  on  human  thought  in  the  region  of  sociology  has  not  been  less 
than  the  influence  of  Newton  in  the  realm  of  applied  science.  In  a  very 
real  sense  Rousseau,  Bentham,  and  Austin  are  descendants  of  Hobbes, 
while  his  methods  are  still  the  methods  of  those  who  are  dealing  with  his 
problems  to-day.  Nor  has  his  influence  been  evanescent  in  the  obscure 
region  of  the  philosophy  of  law.  Kant  directiy  or  indirectly  owes  to  him 
a  debt  not  less  great  than  the  debt  that  he  owes  in  another  realm  of 
thought  to  David  Hume. 


VII.    VICO   (1668— 1744).    Part   I. 

[Contrihited  hy  Michael  H.  Raffbrty,  Esq.,  of  LincoMs  Inn^  barrister^- 
law ;  liuncik  en  droit  de  FUnwersiti  de  Paris ;  inspector  of  Egyptian 
native  courts.'] 

Thb  golden  age  of  Italian  literature'  may  be  said  tol  have  passed  away 
when,  by  the  treaty  of  Castel  Cambr^sis,  in  1559,  the  hegemony  of 
the  Austrian  House  of  Spain  was  established  over  the  peninsula,  and 
the  era  of  foreign  domination  had  begun.  The  decrees  of  the  Council 
of  Trent  completed  the  work  of  the  counter-refmnation,  and  before  1565 
the  old  toleration  of  literary  liberty  had  given  place  to  a  general  policy 
of  repression  and  obscurantism  sufficient  to  chill  all  intellectual  activity. 
Henceforth  the  main  currents  of  European  life  were  to  be  no  longer 
essentially  literary  or  artistic  The  dynastic  interests  of  France  and  Spain 
had  become  centres  to  which  all  that  was  best  steadily  gravitated. 

The  boundary  marie  between  mediaeval  and  modem  Italy  lies  some- 
where about  the  middle  of  the  eighteenth  century.  Metastasio  and  Goldoni, 
Alfieri  and  Monti,  show  us  the  old  art  in  process  of  transformation  into 
the  new.  But  they  are  not  representatively  Italian.  Metastasio's  tragedy 
is  inspired  by  Comeille;  the  comedy  of  Goldoni  by  Moliire.  Their 
world  is  an  artistic  mistake.  False  heroics  and  degenerate  pastorals, 
sensual  music  and  tinsel  ornamentation,  betray  their  unworthiness  to  re- 
present their  predecessors.  In  the  domain  of  history  and  philosophy, 
however,  things  wore  a  new  and  fruitful  aspect  The  wonderful  erudition 
of  Muratori  had  helped  to  throw  light  upon  the  darkest  recesses  of  the 
past,  and  before  the  eighteenth  century  had  opened  Naples  produced  her 
most  illustrious  citizen,  Giambattista  Vico,  whose  profound  originality  of 
mind  was  enough  to  place  him  in  the  forefront  of  European  learning. 

Although  it  may  be  said  that  the  story  of  a  man  of  letters  is  best  studied 
in  his  works,  it  is  generally  necessary,  in  order  to  form  some  clear  notions 
of  his  relative  value  and  of  the  manner  in  which  his  thought  was  moulded, 
to  inquire  into  the  conditions  in  which  he  lived  and  into  the  influences 
which  produced  him.  Although  Giambattista  Vico  was  essentially  a  modem 
in  spirit,  he  was  bom  in  an  almost  mediaeval  atmosphere.  Naples  in 
1668,   the  year  of  his  birth,  was  under  the  domination  of  the  House  of 
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Aragon.  The  Spanish  viceroys  who,  since  the  time  of  Ferdinand  the 
Catholic,  had  wielded  almost  supreme  power  in  the  province,  were  careless 
of  the  conduct  of  affairs,  and  usually  corrupt.  'Far  from  Madrid,  and 
holding  in  their  own  control  the  means  of  communication  with  the  central 
Government,  they  hindered  commerce  by  vexatious  restrictions,  and 
practised  nepotism  in  its  most  ruinous  forms.  Provided  they  extorted  a 
sufficient  tribute  and  sent  it  regularly  to  Spain,  the  only  check  they  had 
to  fear  was  the  anger  of  the  Neapolitan  populace.  Brigandage  had,  in 
the  seventeenth,  century,  assumed  unprecedented  proportions :  the  bandits 
were  protected  by  the  nobles  and,  in  time  of  sedition,  boldly  entered 
•Naples  to  support  one  or  other  of  the  rival  factions.  Assassins  claimed 
sanctuary  in  ahnost  every  church,  and  if  they  were  of  sufficient  social 
importance  were  graciously  protected  by  the  Viceroy,  who  would  intervene 
in  open  court  on  their  behalf.  False  coiners  abounded,  some  of  them 
renegade  monks,  who,  in  one  instance,  when  condemned  to  the  hulks, 
placidly  continued  their  trade  with  the  connivance  of  their  gnolen.  One 
of  the  Viceroys,  fienavides,  himself  emulated  the  enterprise  of  his  subjects 
in  producing  false  coin.  The  professional  thieves  in  Naples  were  reckoned 
at  30,000,  or  three  among  every  sixty  of  the  inhabitants.  Despite  the 
lawlessness  that  prevailed,  the  Church  in  Naples  had  retained  immense 
power  over  the  people.  She  was  by  far  the  greatest  landowner,  and  her 
dignitaries  were  able  to  carry  out  unfettered  their  schemes  for  their 
own  a{g;randisement  or  for  that  of  their  community.  There  were  16,000 
ecclesiastics  in  the  city  of  Naples,  and  the  religious  foundations  were 
entitled  to  a  third  of  every  intestacy;  the  miracle  of  the  lique£Bicti<»  of 
the  blood  of  San  Gennaro — "miracolo  da  iaie  ogni  Turco  Cristiano" — 
was  merely  one  of  the  host  of  similar  prodigies  in  which  the  populace  had 
an  unswerving  belief.  In  1707,  when  the  Spaniards  had  fled  before  the 
arrival  of  the  victorious  Austrians  in  Naples,  it  was  by  parading  the  image 
of  San  Gennaro  that  the  more  peace-loving  citizens  succeeded  in  averting 
a  sanguinary  tumult  The  influence  of  the  Church  was  all-pervasive,  and 
it  was  often  intolerantly  exerted.  When,  in  1740,  the  Jews  were  allowed 
to  enter  Naples,  the  monks  predicted  innumerable  evils  to  the  king  and 
his  advisers.  Astorino,  a  man  remarkable  for  his  intellectual  capacity, 
was  accused  of  having  acquired  his  knowledge  by  witchcraft  Majello, 
who  first  introduced  the  Cartesian  philosophy,  was  long  the  object  of  clerical 
persecution  and  Giannone,  the  author  of  the  Storia  Cwile^  although  a 
friend  of  the  Church,  was,  after  the  publication  of  his  book,  disowned  by 
his  countrymen. 

In  such  surroundings  only  three  careers  were  open  to  the  intelligent  or 
enterprising  citizen.  The  armies  of  the  Emperor  and  of  the  King  of  Spain 
were  largely  recruited  from  the  Neapolitan  nobility;  the  cloister  afforded 
a  safe  and  often  pleasant  retreat  for  the  meaner  classes  who  were  content 
to  seek  bodily  and  mental  peace  within  its  walls  and  in  the  pages  of  Suarec 
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and  Bellarmine.  The  law  was  the  last  profession  wherein  the  unwarlike 
bnt  more  worldly-minded  Neapolitan  might  find  a  livelihood. 

Although  the  eleven  83rstems  of  l^slation  which  were  simultaneously 
in  vigour  in  the  province  of  Naples  must  have  afforded  a  rich  pasture  for  its 
lawyers,  it  may  be  doubted  if  many  of  the  four  thousand  avtfocati  yrho  thronged 
the  Courts  can  have  had  a  substantial  practice  in  a  country  where 
commerce  was  stagnant  and  political  unrest  had  become  endemic.  The 
advocate  was,  however,  often  a  person  of  influence  and  weight  He 
defended  the  noble  whose  privileges  were  infringed,  and  was  often  liberally 
rewarded  by  his  distinguished  patrons.  The  Itgsl  profession  was,  more- 
over, a  means  of  attaining  to  high  office  and  to  literary  distinction ;  many 
of  the  lawyers  of  the  time  have  won  a  place  on  the  roll  of  Italian  literary 
celebrities.  Naples  had,  however,  little  part  in  the  early  development  of 
Italian  literature.  The  communal  life  of  Tuscany,  which  had  produced 
Fetzarch  and  Boccaccio,  was  rendered  impossible  by  the  maintenance  of  feudal 
institutions,  and  the  character  of  the  people,  blended  out  of  Greek,  Saracen 
and  Norman  blood,  was,  perhaps,  unfiavourable  to  the  formation  of  those 
currents  of  thought  which,  in  other  places,  have  found  expression  in 
distinctive  schools  of  art  and  science. 

An  autobiography  is,  in  many  respects,  an  unsatisfactory  source  of 
information,  but  it  is  from  the  Vtta  di  G.  B,  Vico^  saiUa  da  si  medesima^ 
that  we  are  obliged  to  take  nearly  all  that  is  known  of  its  author's  person- 
ality. This  autobiography  was  written,  at  the  request  of  the  Conte  di 
Porda,  to  form  one  of  a  series  of  literary  lives,  and  selected  as  the  most 
fitted  to  head  the  series,  although  Vico  protested  his  unworthiness  of  the 
honour.  In  writing  his  own  life  Vico  adopted  a  method  which  renders 
it  easy  to  trace  the  development  of  his  mind  and  throws  light  on  some 
of  the  obscurities  of  his  other  works.  It  affords  a  concrete  example  of 
the  historical  method  which  was  to  so  great  an  extent  the  creation  of  Vico. 
His  letters  furnish  further  information,  and  are  of  assistance  in  the 
attempt  to  sketch  the  main  occurrences  of  his  life. 

Antonio,  the  Either  of  our  philosopher,  kept  a  small  bookstall  in  one 
of  the  tortuous  narrow  streets  that  traverse  the  older  parts  of  Naples. 
Though  his  parents  were  poor,  Vico  had  a  kindly  recollection  of  them. 
*' Lasciarono,"  he  says,  ^'assai  buona  fiima  di  se."  A  fall  from  a  ladder 
caused  a  fracture  of  the  skull  when  he  was  seven  years  of  age,  and  he 
was  unable  to  work  for  three  years.  When  he  returned  to  school  his 
disposition  was  melancholic  but  earnest,  a  fact  which  he  attributed  to  his 
parentage;  but  his  long  illness  and  absence  from  youthful  companions 
had,  no  doubt,  helped  to  strengthen  the  natural  bent  of  his  character. 
Vico  now  set  himself  the  task  of  making  up  for  the  time  lost  during 
his  illness,  and  so  rapid  was  his  progress  that  he  was  soon  permitted 
to  enter  the  senior  class.  His  father,  soon  afterwards,  sent  him  to  the 
Jesuits'  school,  where  he  competed  successfully  with  the  most  brilliant  of 
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their  pupils.  He  believed  himself  treated  unjustly  by  his  teachers,  and 
left  to  pursue  his  studies  alone.  Becoming  absorbed  in  his  task,  he  no 
longer  observed  regular  hours,  and  his  mother,  he  tells  us,  more  than  once 
found  him,  at  daybreak,  still  poring  over  his  books.  To  assist  his  private 
studies  Vico  attended  the  lectures  of  a  Jesuit  named  Del  Balzo,  and  was 
by  him  recommended  to  read  Pietro  Ispano  and  Paolo  Veneto,  two 
decadent  scholastic  writers  whose  learned  incomprehensibilities  proved  so 
unpalatable  to  his  clear-thinking  mind  that  he  abandoned  work  for  eighteen 
months.  The  meeting  of  a  society  known  as  the  "Aocademia  degli 
Infuriati"  recalled  him  to  himself.  As  he  quaintly  expressed  it,  he  had 
been  like  a  charger  after  training,  put  to  pasture  for  a  time,  and  he  now 
returned  to  the  strife  at  the  sound  of  the  trumpet  of  learned  discussion. 
The  teaching  of  another  Jesuit  inspired,  in  Vico,  an  admiration  for  the 
greater  scholastic  writers,  and  he  seems  to  have  sought  acquaintance  with 
Greek  philosophy  in  Scotus  and  similar  writers.  The  fame  of  the  philosophic 
Jesuit  Suarez  of  ^Granada  induced  Vico  to  make  a  special  study  of  him, 
but  it  is  a  remarkable  &ct  that  not  alone  is  no  trace  of  the  ideas  expounded 
in  the  Tructatus  de  Legibus  to  be  found  in  Vico,  but  he  does  not  once 
refer  to  its  author.  The  desultory  course  which  Vico  had  hitherto  pursued  in 
the  acquisition  of  learning  might,  perhaps,  have  led  him  fax  from  the  fields  in 
which  he  was  destined  to  take  so  brilliant  a  place.  But  when,  one  day,  visiting 
the  royal  university  he  happened  to  listen  to  a  law  lecture  at  the  moment 
when  the  professor  was  commending  Vulteius  to  his  hearers  as  the  best 
commentator  of  the  Institutes,  Vico,  seized  with  the  desire  of  studying 
this  author,  persuaded  his  father  to  obtain  a  copy  from  a  well-known 
lawyer.  The  latter  saw  the  lad,  and  was  so  favourably  impressed  that  he 
gave  him  the  book  as  a  present  It  was  thus,  he  tells  us,  that  he  was 
initiated  into  the  study  of  jurisprudence.  After  he  had  mastered  the 
principles  of  law,  Vico  at  first  thought  of  practising  at  the  bar,  and  at  the 
age  of  sixteen  he  successfully  pleaded  a  case  in  defence  of  his  father. 
His  health  was,  however,  precarious,  and  he  was,  by  temperament,  disinclined 
to  take  part  in  the  noisy  striving  of  the  Courts.  He  sought  distraction  in 
versification,  and  made  little  or  no  progress  in  the  profession  he  had  chosen. 
A  happy  chance  at  length  afforded  Vico  the  opportunity  of  meeting  Rocca, 
bishop  of  Ischia.  Struck  by  the  ability  with  which  he  demonstrated  the 
true  method  of  teaching  law,  the  bishop  procured  him  the  post  of  preceptor 
for  his  nephews,  the  sons  of  the  Marchese  di  Vatolla.  During  the  next 
nine  years  Vico  lived  in  learned  ease  and  retirement  among  congenial 
surroundings,  with  the  use  of  an  excellent  library  and  leisure  to  pursue 
his  studies.  He  devoted  himself  equally  to  the  study  of  law  and  of 
literature.  His  interest  in  canon  law  led  him  to  inquire  into  the  Jansenist 
controversy,  and  he  systematically  read  Dante  and  Virgil,  Petrarch  and 
Horace,  noting  the  comparative  merits  of  their  languages  and  perusing  each 
three  times.    It  was  during  this  period  that  Vico  formed  most  of  the 
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conceptions  of  Platonism  and  Aristotelianism  which  afterwards  had  con- 
riderable  influence  in  moulding  his  system  of  thought.  These  conceptions 
reached  him  at  second  hand,  through  the  treatises  of  scholastic  and 
renascence  writers,  and  they  were  consequently  often  misleading,  if  not 
entirely  (aise.  So  little  was  he  acquainted  with  Greek  literature  that  he 
confounded  Zeno  the  £Ieatic  with  Zeno  the  founder  of  Stoicism. 

When,  in  1694,  Vico  returned  to  Naples  he  found  himself  out  of  touch 
with  the  intellectual  life  of  the  time.  The  teaching  of  the  Italian  renascence 
had  been  supplanted  by  an  influx  of  French  philosophy.  The  vogue  which 
Cartesianism  enjoyed  had  dulled  the  fame  of  Ficino  and  Pico  della 
Mirandola.  Contempt  for  classical  learning  and  all  authority  had  become 
almost  universal,  and  the  recluse  issuing  from  the  woods  of  Vatolla  found 
himself  a  stranger  in  his  own  country.  This  estrangement  must  have  proved, 
at  the  outset  of  his  more  public  life,  a  serious  obstacle  to  success.  Staving 
off"  destitution  by  writing  adulatory  verses  and  by  composing  funeral  orations, 
Vico  at  one  time  contemplated  becoming  a  theatine  mo^k,  but  the  desire 
of  serving  his  aged  parents  deterred  him,  and  he  set  about  obtaining 
employment  He  was  refused  the  post  of  secretary  to  the  dty  of  Naples, 
but  ultimately,  in  1697,  he  obtained  a  professorship  of  rhetoric  in  the 
university,  with  a  salary  only  slightly  exceeding  xoo  scudi.  He  married, 
shortly  afterwards,  Teresa  Destito,  the  daughter  of  a  scrivener,  who  was, 
however,  herself  unable  to  write  even  her  name.  His  children  did  not  reach 
to  any  distinction— except,  perhaps,  Gennaro,  who  succeeded>his  father  in  the 
chair  of  eloquence,  but  whose  principal  claim  to  recollection  is,  undoubtedly, 
his  parentage. 

The  lectures  delivered  by  Vico  at  the  opening  of  seven  academic  years, 
together  form  the  earliest  consecutive  embodiment  of  his  views  on  education, 
a  topic  in  which  he  always  took  particular  interest.  The  discourse  delivered 
in  1708  was  subsequently  published  under  the  title  De  Ratione  Studiorum,  It 
is  the  earliest  of  Vice's  writings  in  which  clear  indications  of  the  subsequent 
progress  of  his  mind  are  to  be  found.  His  aversion  from  the  critical  method 
of  Descartes,  his  confidence  in  the  spontaneous  workings  of  the  human  mind, 
the  cultivation  of  the  memory  and  of  the  imagination,  the  merits  of  the 
"to|rics"  of  the  rhetoricians,  are  points  here  touched  upon  with  vigour, 
although  not  without  some  of  the  bias  which  always  remained  characteristic 
of  him.  Whilst  teaching  rhetoric,  Vico  still  devoted  his  attention  to  legal 
studies.  He  gave  lessons  in  jurisprudence,  and  wrote  several  brochures  on 
the  civil  law.  His  assertion  that  the  great  Roman  lawyers  had  been  exclu- 
sively Patrician  in  origin,  was  the  occasion  of  a  controversy  with  the  royal 
prefect  of  studies  which  ultimately  resulted  in  the  production  of  Vico's 
principal  legal  treatise,  the  De  uno  universi  iuris  prindpio.  When  in  the 
following  year  (1721)  the  complementary  volume,  De  constantia  Juris, 
prudentis,  had  been  published,  Vico  might  not  unreasonably  have  claimed 
to  be  one  of  the  most  distinguished  jurists  in  Italy. 
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For  some  time  previous  to  1793  he  had  contempUted  seeking  a  professor- 
ship of  law,  and  on  the  deadi  of  Campanile,  the  principal  morning  reader  in 
Civil  Law,  he  presented  himself  as  a  candidate  for  the  vacant  chair.  Besides 
the  merit  of  his  works,  the  bud  that  he  was  the  senior  member  of  the 
university,  for  which  he  had  won  considerable  renown,  led  Vico  to  hc^  for 
success  in  the  competition.  Many  forces  militated,  however,  against  his 
candidature.  He  was  without  personal  or  £unily  influence,  his  political 
writings  had,  probably,  created  many  enemies,  and  he  was  preventedp 
partly  by  his  earnestness,  from  making  a  favourable  impression  on  persons 
accustomed  to  cringing  adulation.  The  competitors  were  given  a  day 
to  compose  a  dissertation  on  one  of  several  texts  from  the  Digest,  which 
were  selected  by  drawing  lots.  The  composition  of  Vico,  which  he 
distributed  after  it  had  been  delivered,  won  the  admiration  of  many 
distinguished  men,  but  the  professorship  was  awarded  to  Domenico  Gentile, 
a  person  of  whom  nothing  is  now  known.  Vico  henceforth  lost  all  hope  of 
recognition  by  his  countrymen,  and,  although  he  lived  to  bless  the  adversities 
which  had  driven  him  back  to  his  literary  pursuits  and  thus  enabled  him,  as 
he  says  in  the  autobiography,  to  wreak  a  noble  vengeance  on  his  detractora» 
his  failure  embittered  his  life  and  made  his  lot  seem  harder  than  before. 
But,  however  sad  it  may  seem  that  none  of  the  joys  of  worldly  success  should 
be  his,  we  cannot  r^;ard  the  fact  as  unmitigated  evil  if  we  recollect  that  to  it 
IS  probably  due  the  production  of  the  ScienMa  Nuavot  Vico's  most  pecmanent 
contribution  to  the  world's  literature. 

Sempre  llata^^  se  foituns  trova 
discorda  a  le,  come  ogni  altra  semeiite 
foor  di  sua  region,  fii  mala  prova. 

The  preoccupations  which  the  possession  of  the  chair  he  coveted  would 
necessarily  have  entailed,  might  in  all  probability  have  turned  him  from  the 
paths  of  research,  in  which  he  found  a  glory  denied  to  his  puny  competitois. 
The  New  Science  appeared  in  1725.  It  was  the  logical  development  of  his 
earlier  work,  and,  by  boldly  dedicating  it  to  the  universities  of  Europe,  Vico 
appealed  to  the  tribunal  of  all  the  learned  to  judge  his  daim  to  intellectual 
greatness.  Scarcely  any  writer  is  so  entirely  without  precursors :  Michelet 
was  exaggerating  but  slightly  when  he  declared:  "Avant  Vico  le  premier 
mot  n'^tait  pas  dlt ;  aprte  lui,  la  science  6tait,  sinon  faite  au  moins  fond^'' 
The  historical  method,  which,  in  most  departments  of  human  knowledge,  is 
of  immense  importance,  and  to  which  some  owe  their  veiy  existence,  was  the 
discovery  of  Vico. 

In  the  light  of  this  achievement  his  minor  merits  must  of  necessity 
pall.  With  the  intuition  of  genius  the  author  of  the  Sdenza  Nuava  felt 
the  greatness  of  his  work ;  he  had,  as  he  expressed  it,  put  on  a  new  man. 
*'  Mi  ha  fermato,"  he  says,  ''  come  sopra  un'  alta  adamantina  rocca,  il  guidizio 
di  Dio,  il  quale  fa  giustizia  alle  opere  d'  ingegno  con  la  stima  dei  saggi." 
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The  remaining  yean  of  Vico^  life  were  devoted  to  the  lerision  of 
his  great  work  and  to  the  composition  of  some  studies  of  minor  importance. 
The  second  editi<m  of  the  Scienxa  Nuaoa  was  dedicated  to  Clement  XII. 
The  Pope  ordered  his  hearty  approval  to  be  conveyed  to  Vico^  although 
he  might  reasonably  have  considered  it  iax  more  subversive  than  the  De 
ittre  Mil  tt  pacis^  by  which  Vico  had  profited  so  greatly,  but  which  had 
be«i  placed  upon  the ''  Index  expurgatorius/  A  third  edition  was  published 
in  1744,  but  Vico  was  nearing  the  end  of  his  life,  and  the  notes  and 
additions  inserted  by  his  son  Gennaro  rendered  this  edition  obscure  and 
worthless. 

In  1735,  at  the  instance  di  the  principal  chaplain  of  Charles  of  Bourbon, 
Vico  was  ai^inted  royal  historiographer.  But  favour  had  come  too  late* 
There  is  a  deep  melancholy  in  the  closing  scenes,  which  have  been  described 
for  us  by  a  devoted  pupil  named  Solla.  Although  tortured  by  disease  and 
&r  advanced  in  years,  Vico  continued  to  lecture  on  rhetoric  and  to  give 
private  instruction.  "The  throng  of  young  men  at  his  lectures  was  in- 
numerable. He  did  not  confine  his  teaching  to  mere  precepts  of  rhetoric, 
but  sought  to  broaden  the  minds  of  his  hearers  by  apt  iUustration  and 
instruction  in  general  knowledge."  '^He  taught,"  says  his  pupil,  *'tutto 
lo  scibile."  In  his  very  dejection  Vico  preserved  his  greatness  of  character. 
His  devotion  to  duty  was  complete,  and  the  pupils  whom  he  instructed 
at  his  house  benefited  by  his  great  erudition  and  were  carefully  trained 
to  think  and  to  act  worthily. — On  January  ao,  1744,  he  passed  away 
whilst  attempting  to  repeat  one  of  the  psalms.  His  friends  and  all  the 
learned,  says  SoUa,  dee|^y  regretted  him,  enmity  was  put  aside,  and  envy 
hushed  in  the  recollection  that  Italy  had  lost  a  great  citizen. 

Vico  was  of  medium  height,  his  features  clear  cut  and  somewhat 
aquiline.  To  his  hasty  temper  was  due  much  of  the  animosity  he  excited, 
but  the  latent  fire  of  his  nature  was  also  a  force  which  urged  his  genius 
forward,  with  splendid  perseverance,  towards  the  accomplishment  of  his  task. 
I^  in  his  weaker  moments,  quick  outbursts  of  indignation  afforded  his 
adversaries  a  pretext  for  vilification,  they  were  but  indications  of  a  strength 
of  will  which  made  it  possible  for  him  to  bear  up  against  ''outrageous 
fortune.** 

Like  our  own  Buckle,  like  Rousseau  and  many  distinguished  men,  Vico 
had  not  enjoyed  the  advantages  to  be  derived  from  following  a  regular 
course  of  studies.  The  &ct  is  apparent  upon  the  face  of  his  writings. 
Their  profundity  and  originality  are,  no  doubt,  greater  than  they  might 
have  been,  had  his  mind  been  trained  to  conform  to  recognised  literary 
precepts ;  but  much  of  the  obscurity  of  his  thought  must  be  attributed  to 
his  not  having  passed  through  any  organised  curriculum,  and  it  can  hardly 
be  doubted  that  the  involved  style  which  rendered  many  of  his  writings 
unpleasant  to  read,  and  hindered  his  being  duly  appreciated  by  his  con- 
temporaries, was  largely  due  to  the  same  cause.    Vico  has  been  accused 
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of  servility,  and  the  charge  cannot  be  said  to  be  unfounded.  His  speeches, 
letters  and  biographies  teem  with  overdrawn  expressions  of  adulation. 
*'Tam  bonus  erat  laudator,"  says  a  contemporary,  "ut  immortalitatem 
donare  posse  putaretur."  It  is  well,  however,  before  passing  judgment 
on  him,  to  remember  that  to  one  of  his  lowly  origin  nobles  and  prelates 
must  have  appeared  very  great  folk,  and  that  it  was  only  through  their 
favour  that  he  could  hope  to  obtain  a  hearing  at  a  time  such  as  that 
in  which  he  lived.  His  praise  was  often  merely  an  ornate  expression  of 
gratitude,  and  to  his  countrymen  cannot  have  sounded  so  excessive  as 
to  a  less  imaginative  race.  Let  it  be  added,  also,  that  no  laudation  was 
directed  to  the  furtherance  of  a  shameful  end,  nor  to  the  stifling  of  what 
he  believed  to  be  true. 

Although  a  tradition  which  is  traced  to  Genovesi,  a  contemporary  of 
Vico,  ascribes  the  obscurity  of  his  style  to  desire  to  [conceal  the  heterodoxy 
of  his  opinions,  the  suggestion  may  be  safely  rejected  in  view  of  his 
manifestly  religious  spirit,  and  of  the  fact  that  he  enjoyed  the  friendship 
of  the  ecclesiastical  authorities,  including  even  the  censor  himsel£  Vico's 
opinions  contained  much  which  the  Church  might  fear,  but,  whether  he  was 
himself  aware  of  their  character  or  not,  his  good  £aith  is  unmistakable. 

As  has  been  said,  Vico  was  imbued  with  a  reverent  spirit,  his  mind 
turned  around  deep  religious  convictions.  Nothing  is  more  strange  than 
the  frankness  vrith  which  he  accepts  the  adage  "  Multa  sunt  vera  secundum 
philosophiam  sed  non  secundum  theologiam."  Afi&rming  propositions  which 
had  been  hitherto  regarded  as  contradictory  to  Scriptiue,  Vico  brushes  the 
difficulty  aside  with  the  remark  that  his  opinions  relate  to  Gentile  and 
not  to  Jewish  history.  In  one  to  whom  the  human  aspect  of  the  Bible 
was  unknown,  such  language  is  not,  perhaps,  so  strange  as  it  may  seem 
to  a  modern  ear,  but  the  inconsistency  of  this  position  is  best  accounted 
for  by  the  reflection  that  Vico  was  entirely  unconscious  of  the  subversive 
tendency  of  his  historical  method. 

The  teaching  of  Vico  did  not  result  in  the  formation  of  a  distinct  school 
of  philosophy,  as  did  that  of  Descartes  and  Locke ;  but  during  his  lifetime  and 
for  a  shortiperiod  after  his  death,  his  admirers  in  Naples  and  even  in  the 
Northern  Italian  cities  were  both  numerous  and  zealous.  In  the  Biografia 
degli  uomini  illustri  di  NapoU^  Martuscelli  relates  that  Vico's  house  was  the 
rendezvous  of  all  the  literary  men  of  the  time ;  and  Romano,  a  contemporary 
critic,  states  that  he  feared  to  publish  his  work  controverting  Vico's  historical 
opinions  because  of  the  number  of  the  latter's  adherents  and  of  their  strongly 
partisan  feeling.  "  A  great  part  of  our  city  would,"  he  says,  "  have  supported 
Vico  against  any  opponent"  The  same  critic  tells  us  that  the  "  Vichiano,"  or 
fanatical  Vico  scholar,  quickly  became  a  type  in  which  devotion  to  the  master 
was  not  always  equalled  by  general  intelligence.  Some  there  were,  of 
these  scholars,  who  would  read  nothing  which  Vico  had  omitted  to  explain. 
Such  elements  as  these,  although  they  help  to  show  the  attraction  exercised 
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by  an  original  mind,  were  hardly  calculated  to  form  the  nucleus  of  a  new 
system.  A  wider  sphere  of  development  presented  itself  in  the  North,  and  the 
interest  which  Vico  exdted  at  Venice,  where  the  trammels  of  literature  were 
less  tightly  drawn,  made  it  seem  for  a  while  that  his  ideas  had  fallen  on 
good  ground.  But  the  times  were  out  of  joint.  Italy  had  ceased  to  take  a 
prominent  place  among  the  thought-producing  nations,  and  the  hope  of  Vico 
to  renovate  her  and  win  her  a  place  beside  Holland  and  Germany  demanded 
the  accomplishment  of  a  task  which  was  not  to  be  completed  before  the  lapse 
of  more  than  a  century.  The  greatness  of  Vico  itself  explains  his  faUure. 
"  He  had,"  says  Michelet,  ''  forgotten  the  language  of  the  past,  and  could 
speak  only  that  of  the  future."  When  his  speculations  were  at  last  made 
known  to  the  nineteenth  century  their  worth  was,  in  many  instances,  no 
longer  recognisable,  because  they  had  ceased  to  rank  as  discoveries.  The 
first  movement  towards  a  better  appreciation  of  Vico  took  place  in  Lombardy 
at  the  opening  of  the  nineteenth  century.  A  number  of  Neapolitan  exiles 
published  at  Milan  some  critical  essays  on  the  system  of  their  distin- 
guished countryman,  and  there  rapidly  came  into  being  a  new  growth  of  Vico 
literature  which  spread  beyond  the  Alps  when,  in  1807,  Wolf  published  a 
monograph  in  reply  to  the  charge  of  having  borrowed  his  Homeric  theory 
from  the  Sdenza  Nuava.  The  publication  of  Niebuhr's  Romische  Geschichte^ 
in  181 1,  brought  Vico  into  still  greater  prominence,  when  it  was  pointed  out 
that  there  was  a  remarkable  resemblance  between  the  view  of  early  Roman 
history  there  propounded,  and  the  almost  forgotten  hypotheses  of  the 
Neapolitan  philosopher. 

The  final  impulse,  to  which  the  complete  recognition  of  Vico  is  un- 
doubtedly due,  was  given  by  Michelet,  who,  in  1827,  published  a  translation 
of  the  Sdensa  Nwwa  and  of  some  of  the  minor  works,  accompanied  by  a  very 
eulogistic  introduction,  in  which  the  great  historian's  youthful  zeal  has, 
perhaps,  led  him  to  display  too  freely  the  enthusiasm  of  a  discoverer.  From 
thence  forward  the  attention  of  eminent  men  has  in  many  countries  been 
directed  to  the  study  and  elucidation  of  Vico.  Cousin,  Mill  and  Mancini 
were  acquainted  with  the  theories  of  the  Scienza  Nuava,  Special  studies  on 
Vico  have  at  intervals  appeared  in  French,  German  and  English,  and  although 
M.  Penjon,  writing  in  1888,^  declared  ''comme  la  mode  ^tait  veniie,  elle  a  pass^," 
if  we  judge  from  the  fact  that,  in  almost  every  succeeding  year,  new  students 
of  Vico  have  appeared,  we  may  reasonably  believe  that  his  fame  is  not  dead 
nor  even  diminished,  but  that  the  poor  Neapolitan  professor,  whom  a  con- 
temporary satirist  pictured, 

Stmlunato  e  smunto 
coUa  ferola  in  mano, 

has  survived  failure  and  at  last  come  by  his  own. 

>  Rmm§  Phiiosoph%qu4,  1888,  zzv. 
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We  hare  now  described  in  their  broad  outlines  the  age  in  which  Vico 
lived  and  the  Ticissitudes  of  his  life  and  writings*  It  renudns  to  give  a  brief 
account  of  his  opinions,  to  point  out  their  value,  and  so  to  place  ourselves  in 
a  position  from  which  we  may  judge  of  his  comparative  worth. 

The  earliest  of  Vico's  philosophical  writings  are,  as  has  been  said,  his 
Academic  speeches.  He  did  not  himself  attach  any  permanent  value  to  them, 
and  even  regretted  having  published  the  only  one  which  was  printed  before 
the  nineteenth  century.  They  have,  however,  considerable  interest  both  as 
furnishing  the  earliest  indications  of  his  mature  opinions,  and  because  they 
show  the  methods  of  study  which  he  advocated  and,  to  a  considerable  extent, 
himself  followed.  The  Orations  are  six  in  number,  and  are  composed  in 
a  clear  style.  The  first  deals  with  the  importance  of  introspection.  The 
Delphic  inscription  "yraitf  o-couitMr"  is  represented  as  the  beginning  of 
all  wisdom.  Self-knowledge  leads  to  the  knowledge  of  God.  The  dignity  of 
human  nature  is  shown  by  the  fact  that  the  heathen  gods  were  personifications 
of  human  attributes.  The  proper  study  of  mankind  is  man  and  by  developing 
his  mind  he  fulfils  the  fundamental  law  of  his  being  and  attunes  himself  to 
the  Divine  purposes^  The  struggle  between  the  dictates  of  wisdom  and 
man's  perverse  tendencies  is  dwelt  on  in  the  second  Oration.  The  Divine 
Reason  generates  the  world  of  realities,  and  by  exercising  his  reason  alone 
can  man  have  knowledge  of  that  world.  Wisdom  and  virtue  are  in  them- 
selves identical. 

In  the  third  Oration  the  functions  of  literature  ate  indicated  and  the 
enormity  of  their  abuse  insisted  upon.  The  consciousness  of  ignorance  is 
the  mark  of  true  learning.  Vico  teaches  in  the  fourth  and  fifth  Orations  that 
an  altruistic  ideal  should  govern  the  pursuit  of  science,  that  the  seeker  after 
knowledge  should  emulate  the  Divine  goodness  in  promoting  the  common 
welfare.  He  advances  a  remarkable  argument  to  prove  that  war  is  connected 
with  literary  activity,  and  that  both  phenomena  have,  in  fiict,  usually 
synchronised.  This  is  the  earliest  of  Vico's  historical  generalisations.  The 
sixth  and  last  Oration,  published  under  the  title  De  ratione  siudiorum^ 
may  be  looked  on  as  forming,  in  certain  respects,  an  introduction  to  Vico's 
later  works.  As  appears  from  the  Autobiography,  the  attention  of  Vico  was 
directed,  on  his  return  to  Naples,  to  the  Cartesian  philosophy  and  to  what 
he  came  to  consider  its  fundamental  error.  Vico  was  unaUe  to  appreciate 
the  causes  which  had  brought  the  scholastic  philosophy  into  disrepute. 
His  education  had  kept  him  apart  firom  the  action  of  the  forces  that  led 
the  seventeenth  century  to  embrace  so  readily  the  universal  doubt  of 
Descartes.  To  most  of  his  contemporaries  severance  from  the  past  and 
total  rejection  of  its  authority  seemed  the  only  rational  means  by  which 
to  emancipate  the  mind  and  initiate  an  acceptable  system  of  thought :  to 
Vico,  steeped  as  he  was  in  the  wisdom  of  the  ancients,  and  with  his  unqualified 
admiration  for  Roman  Jurisprudence,  Descartes'  pretension  seemed  a  mere 
madness,   capable  of  causing,   if  accepted,   irreparable  loss.      In  the  De 
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mtiffiu  ihtdwrum^  thereforei  he  propoBes  to  discuss  this  fandamental  question 
of  method,  and  to  show  cause  why  the  principles  of  the  Discours  sur  la 
miihode  should  be  repudiated  in  any  sound  system  of  education.  He  was 
aware  of  the  service  Descartes  had  rendered  by  asserting  the  importance 
of  individual  judgment  {pide  Answer  to  a  criticism  of  his  De  antiquisnma 
sapientid)^  but  the  assertion  that  to  know  Latin  was  to  know  no  more  than 
Cicero's  servant  seemed  to  one  of  Vico's  temperament  to  betray  a  total  lack 
of  the  historical  sense.  The  discovery  of  the  application  of  algebra  to 
geometry  might  ultimately  lead  to  that  of  the  differential  calculus,  but  even 
were  Descartes  able  to  construct  the  world  out  of  motion  and  extension 
he  could  not  reconstruct  its  wisdom,  the  accumulated  product  of  ages. 
The  attempt  to  confine  instruction  to  the  mathematical  and  kindred 
sciences,  to  dispense  with  the  study  of  subjects  in  which  merely  moral 
certitude  is  attainable,  cannot  be  justified,  for  it  fiiils  to  take  into  account 
man's  proper  nature.  Vico  perceived  the  truth  of  the  rule  governing  all 
modem  education,  which  was  afterwards  more  clearly  enunciated  by  Pestaloizi, 
that  the  method  and  order  of  instruction  should  be  adapted  to  the  natural 
course  of  intellectual  develq>ment.  The  early  study  of  abstract  science 
is  wrong  because  it  &ils  to  call  into  play  the  powers  that  are  strongest  in 
chfldhood.  Although  Vico  must  have  disapproved  Bacon's  scant  respect  for 
Aristotle  and  his  doctrines,  he  was  at  one  with  him  in  insisting  on  the  reform 
of  scientific  method,  on  the  importance  of  observation  and  experiment  in 
natural  science,  and  he  desired  this  oration  to  be  regarded  as  the  complement 
of  the  2^  augmentis  scienHarum.  The  analytical  method  of  study  Vico 
maintains  to  be  logically  out  of  place  when  the  mind  has  not  been  already 
stored  with  an  adequate  knowledge.  Topic  must  precede  criticism.  The 
hope  tiiat  the  secrets  of  nature  might  be  unlocked  by  the  mathematical 
reasoning  of  the  Cartesians  had  led  to  the  abandonment  of  practical  research. 
Ethics  and  politics  had  ceased  to  be  seriously  taught.  These  are  merely 
examples  of  the  evils  which  result  from  the  employment  of  defective 
method.  The  argument  then  proceeds  to  seek  confirmation  from  the 
history  of  Roman  law,  and  the  discussion  is  ended  by  an  apology  for 
the  vastness  of  the  subject  undertaken.  Rhetoric,  in  die  true  sense,  is 
concerned  with  all  wisdom. 

The  point  of  view  of  the  writer  of  this  discourse  is,  as  has  been  seen, 
essentially  that  of  a  teacher.  The  difficulties  Vico  had  encountered  in 
ponming  his  own  studies  had,  no  doubt,  impressed  on  his  mind  the 
practical  rather  than  the  philosophic  view  of  the  importance  of  method. 
His  criticism  of  Descartes  is  necessarily  crude,  because  he  was  but  ill 
acquainted  with  that  philosopher's  opinions,  and  appreciation  of  the  immense 
importance  of  Descartes'  mathematics  could  hardly  be  expected  in  a  publicist 
who  declared  that  he  had  not  succeeded  in  crossing  the  pons  asinorum. 
The  De  ratione  is,  however,  notwithstanding  its  obvious  limitations,  based 
on  sound  educational  principles.    The  broad  grounds  on  which  Cartesian 
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doubt  is  rejected  are  acceptable  at  the  present  day,  and  the  necessity  of 
providing  an  education  before  all  things  practical  is  one  that  has  gained 
universal  recognition.  "Men  must  not  be  taught,"  said  Vico,  in  one  of 
his  letters,  "  as  if  they  were  destined  to  enter  a  world  composed  of  lines, 
numbers  and  algebraic  symbols!"  Such  common-sense  views  were  rare 
in  the  eighteenth  century. 

The  prominence  given  in  the  De  ratume  to  the  study  of  jurisprudence 
is  an  indication  of  the  importance  Vico  attached  to  it.  The  insight  into 
the  past  which  a  knowledge  of  Roman  law  must  bring  with  it,  was,  in 
his  opinion,  sure  to  create  that  sense  of  human  solidarity  which  is  of  the 
essence  of  wisdom.  Jurisprudence  was,  therefore,  the  most  indispensable 
of  studies;  it  was  the  foundation  on  which  Vico  subsequently  reared  the 
structure  of  historic  criticism.  Before  dealing  with  Vico's  works  on 
jurisprudence  it  will  be  necessary  to  briefly  refer  to  a  book  intended  to 
form  part  of  a  philosophic  treatise  which  Vico  did  not  live  to  complete. 
The  De  antiquissima  itaiorum  sapientta,  more  usually  known  as  the 
Liber  metaphysicus^  led  to  a  long  controversy  immediately  after  its  publica- 
tion, and  it  constitutes  in  many  respects  a  strange  anomaly  in  the 
development  of  its  author's  mind  The  science  of  language  may  be  said 
not  to  have  existed  before  the  foundation  of  the  Asiatic  Society  of  Calcutta. 
The  systematic  study  of  all  languages,  with  a  view  to  ascertaining  the 
rules  that  govern  their  formation  and  development,  has  been  undertaken  in 
times  comparatively  recent :  the  task  would  have  been  fruitless  until  a 
knowledge  of  Sanskrit  made  it  possible  to  see  the  underlying  unity  of 
European  languages.  The  immense  strides  that  the  new  branch  of 
knowledge  has  made  since  Sanskrit  became  part  of  university  curricula 
render  it  difficult  for  us  to  appreciate  the  attempts  made  in  previous  times 
to  deal  with  the  phenomena  of  language.  Vico  proposed,  in  writing  the 
JUber  mttaphysicus^  to  discover  the  principles  of  a  primeval  philosophy 
by  studying  the  origins  of  latin  words.  The  belief  in  prehistoric  wisdom 
was  not  a  new  one.  From  the  Hebrew  story  of  the  Fall  down  to  the 
belated  lucubrations  of  Mr.  Gladstone,  there  has  been  a  steady  flow  of 
contributions  to  this  attractive  subject  Vico's  attention  was  first  drawn 
to  it  by  the  De  sapUntia  veterum  of  Bacon.  But  the  end  he  had  in  view 
was  different,  as  it  was  from  that  of  the  Cratylus  of  Plato,  from  which  he 
professed  to  draw  much  of  his  inspiration.  The  importance  of  etymological 
studies  may  have  been  brought  home  to  Vico  by  his  acquaintance  with 
Roman  law.  The  theory  clung  to  for  a  thousand  years,  that  the  letter 
of  the  law  must  remain  unimpaired,  that  the  quasi-sacred  structure  of 
the  Twelve  Tables  contained  the  whole  hiYf— finis  iegui  iuris — cannot 
have  failed  to  impress  on  a  mind,  already  imbued  with  veneration  for 
the  past,  a  keen  sense  of  the  wisdom  of  the  ancient  world.  Worship 
of  the  past  is  a  common  creed  among  scholars.  In  thus  founding  a 
philosophy   on   the  study   of  the   past,   Vico,  no  doubt,  also  sought  to 
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find  a  solid  ground  on  which  to  make  a  stand  against  the  inroads  of 
Cartesianism.  To  an  adversary  who  could  establish  on  an  historical  basis 
the  whole  of  human  knowledge,  it  were  folly  to  oppose  the  all-sufficiency 
of  individual  experience.  Although  the  entire  £sibric  of  the  De  antiquissima 
sapientia  had  to  be  definitely  abandoned  when  Vico  wrote  the  New  Science^ 
it  may  be  useful  to  note  a  few  of  the  main  positions  of  the  early  work.  The 
first  and  principal  question  which  Vico  proposed  to  solve  was  that  of 
the  origin  and  validity  of  knowledge.  The  Latins,  according  to  Vico,  held 
that  that  which  is  made  is  alone  true.  Complete  truth  resides  only  in 
the  divine  mind.  God  has  made  all  things,  and  contains  them  in  Himself; 
hence  His  mind  has  entire  knowledge  of  them.  The  mind  of  men,  on 
the  other  hand,  is  outside  created  things,  and  is  therefore  unable  to  attain 
to  any  knowledge  of  them  beyond  what  is  purely  superficial.  Divine 
knowledge  may  be  compared  to  a  solid  figure,  human'knowledge  to  a  plane. 
Adopting  the  principle  that  nothing  is  knowable  of  which  the  cause  is 
unknown,  Vico  denies  reality  to  human  knowledge  which  is  not  confined 
to  the  products  of  the  mind.  The  verum  must  always  be  the  factum^  and 
nothing  more.  Reality  is  for  us  confined  to  abstract  truth,  the  generation 
of  our  own  mind.  The  logical  outcome  of  this  position  is  complete  surrender 
to  the  Cartesians.  Man  is  the  god  of  his  mental  world  of  abstractions; 
beyond  that  worid  all  is  darkness  and  unreality.  From  the  "  <ogito^  ergo  sum  " 
to  the  complete  certitude  of  mathematical  truth,  a  universe  of  form  and 
number,  these  are  man's  domain,  but  with  them  it  ends.  This  criterium  of 
truth  was  too  artificial  to  bear  examination.  The  fact  that  an  idea  is 
generated  in  the  mind  affords  guarantee  that  it  has  its  counterpart  in  the 
outer  world.  Yet  Vico  was  led  to  use  his  criterium  as  an  argument  against 
scepticism,  and  to  uige  that  the  mere  comprehension  of  causes  was  sufficient 
to  establish  the  existence  of  Deity.  By  asserting  the  claim  of  metaphysical 
truth  to  rank  before  that  of  mathematics,  Vico  virtually  ceased  to  maintain 
the  validity  of  ^the  text  Metaphysic  is  not  a  knowledge  of  causes  as 
such,  and  it  is  only  by  abandoning  the  notion  that  notitia  rerum  per  causas 
is  the  only  reliable  truth,  and  by  relying,  like  Fichte  and  Hegel,  on  an 
instinctive  belief  in  the  absolute,  that  the  science  of  Being  can  be  placed 
at  the  top  of  the  scale  of  certitude. 

The  inconsequence  of  Vico's  metaphysics  was  in  great  part  due  to  the 
desultory  character  of  his  training,  and  to  the  fact  that  he  was  lacking  in 
the  clearness  of  mental  analysis,  without  which  metaphysics  become  a  mere 
logomachy.  His  mind  had  not  assimilated  the  store  of  notions  he  derived 
from  Greek  philosophy  and  from  his  immediate  predecessors.  To  one  not 
naturally  moulded  for  such  studies,  confusion  was  the  inevitable  result. 
The  doctrine  of  metaphysical  points,  erroneously  attributed  by  Vico  to 
Zeno  of  Citium,  is  treated  in  the  De  Sapientta  in  a  characteristically  confused 
and  unsatisfactory  manner.  Against  the  Pythagorean  view  that  everything 
must  be  reduced  to  a  sum  of  points,  Zeno  the  Eleatic  had,  by  the  argument 
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from  dichotomy,  estaUished  the  mathematical  Tiew  that  a  point  is  merdj 
position  without  magnitude.  If  a  line  be  composed  of  points  we  must  be 
able  to  say  how  many  points  it  contains,  but  we  can  always  divide  a  line 
into  halves  so  that  if  it  be  made  up  of  points  there  will  always  be  more 
than  any  given  number.  The  argument  was  one  of  many  advanced  by  Zeno 
to  prove  the  unreality  of  matter  and  motion  and  the  iisdsity  of  the  pluralist 
theories  of  the  Pythagoreans,  and  was  intended  to  accredit  the  pure  monism 
of  Parmenides.  It  served  the  same  end  as  the  celebrated  puzzle  of  Achilles 
and  the  tortoise.  The  metaphysical  point  was,  therefore,  according  to  Zeoo, 
a  mere  figment  of  the  mind,  aiid  Vico's  belief  that  he  had  propounded  the 
doctrine  of  points  betrayed  grave  ignorance  of  Greek  philosophy.  The 
bet  that  the  Scholastics  had  represented  Zeno  of  Citium  as  teaching  that 
matter  was  ultimately  composed  of  points  no  doubt  led  to  the  belief 
of  Vico  that  the  Zeno  of  his  imagination  had  solved  the  problem  of 
**  the  one  and  the  many "  by  means  of  the  doctrine  of  points.  The  great 
question  as  to  how  the  absolute  is  related  to  the  relative,  or  in  other 
words  how  God  has  produced  nature,  had  tormented  the  Greek  mind, 
and  it  was  now  to  receive  its  final  solution  by  aid  of  an  old  conception 
applied  in  the  light  of  revelation.  The  points  are,  aooording  to  Vico,  un- 
material— they  belong  to  the  intelligible  world,  they  are  without  material 
attributes,  they,  like  the  monads  of  Leibnits»  produce  extension  without 
being  themselves  extended,  they  are  the  essences  or  virhOes  firom  which 
all  things  proceed.  These  points  emanating  from  the  divinity  are  the 
materia  prima  of  created  things,  the  *'  form  "  of  which  is  impressed  on  them 
by  the  Divine  mind.  Although  Vico  sometimes  appears  to  regard  the  points 
as,  like  the  substance  of  Spinoza,  tnsper  S€  exisUns^  he  does  not  consistently 
do  so,  for  he  attempts  to  distinguish  the  divine  substance  from  that  of 
which  the  points  are  composed ;  whilst,  in  other  passages,  he  appears  to 
suggest  that  the  points  are  in  reality  one  and  indivisible,  and  he  even  boldly 
lays  down  in  his  Risposta  propositions  which,  literally  read,  involve  com|^ete 
pantheism.  The  evident  dangers  of  heterodox  views  led  Vico  to  make 
a  declaration  of  his  adherence  to  the  tenets  of  the  Church,  but  the  natural 
trend  of  his  metaphysical  speculations  was  undoubtedly  towards  pantheism, 
and  the  tardy  insertion  of  a  saving  clause  merely  serves  to  accentuate  the 
diffiailty.  Some  of  the  positions  taken  in  the  Dt  sapienHa  are  purely 
Cartesian — t^.  that  nature  abhors  a  vacuum ;  whilst,  as  we  have  seen,  his 
metaphysics  are  strikingly  similar  to  those  of  Leibnitz.  The  whole  work 
teems  with  contradictions  and  confusions  into  which  it  is  useless  to  enter, 
and  no^diere  has  Vico  attempted  to  furnish  satisfactory  evidence  of  his 
theories.  So  useless  is  his  theory  of  points  to  serve  as  an  explanation  of 
the  problem  which  he  set  himself,  that  he  unconsciously  drifts  from  it 
(as  we  have  seen)  towards  pantheism.  The  De  sapientia  is  undoubtedly 
the  least  original  and  the  worst  thought  out  of  all  the  compositions 
of  Vico.     A  striking  testimony  to   this  opinion   is  afforded  by  the  frict 
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that  Mamiani  daimed  Vico  as  a  sensationalist,  Rosmini  held  him  to  be 
an  idealist,  and  in  the  opinion  of  Gioberti  his  doctrine  tended  toward 
realism. 

We  have  now  given  a  safiScient  sketch  of  the  earlier  writings  of  Vico, 
and  may  proceed  to  a  short  exposition  of  his  juristic  and  moral  philosophy. 
Besides  the  fact  that  the  legal  side  of  the  philosopher  is  of  more  direct 
interest,  it  shoald  not  be  forgotten  that  his  fiime  in  wider  fields  of 
^wculation  is  largely  due  to  a  profound  study  of  Roman  law,  and  to  the 
broad  grasp  of  the  principles  of  historical  develc^ment  which  a  thorough 
acquaintance  with  both  dvil  and  canon  law  could  alone  enable  him  to  attain 
to.  The  experience  of  Vico  as  a  teacher  and  his  ambition  to  obtain  a  chair 
of  jurisprudence  had  probably  some  influence  in  determining  the  direction  of 
his  thought  In  what  appears  to  have  been  a  purely  fortuitous  way,  he  came 
to  read  the  Dt  iure  belli  it  fads  of  Hugo  Grotius.  The  book  had  been 
published  in  1635,  ^^'^  ^^  exercised  a  very  profound  influence  in  Europe. 
Gustavus  Adolphus  carried  a  copy  with  him  in  his  campaigns,  and  so 
rapidly  did  the  science  created  by  Grotius  assume  importance  that  the 
Elector  Palatine  founded  a  professorship  of  International  Law  at  Heidelberg 
widiin  the  lifetime  of  the  Dutch  jurist.  Although  the  De  iure  was  mainly 
practical  in  its  aims,  the  £su:t  that  it  presented  a  veiy  broad  and  entirely  novel 
view  of  a  department  of  law  unknown  to  the  Roman  world  rendered  it 
antecedently  probable  that  the  work  would  impress  a  speculative  mind  such 
as  Vico's.  It  must  undoubtedly  have  led  him  to  enlarge  his  previous  notions 
of  the  domain  of  law,  and  sharpened  his  perception  of  the  principles  which 
originate  and  govern  the  legislation  of  mankind  The  conception  that  human 
nature  is  the  mother  of  rights,  nafuralis  iuris  mater  qua  nos  etiamsi  re  nulla 
indigeftmus  adsodetatem  mutuam  appetendam ferret — ^the  belief  in  a  common 
human  nature  governed  by  a  social  instinct,  the  oiicc^<iMrif  of  the  Stoics — 
became  a  principle  on  which  Vico  built  his  philosophy  of  law  and,  eventually, 
his  phflosophy  of  history.  True  it  is  that,  whilst  expressing  his  indebtedness 
to  Grotius,  Vico  thought  he  saw  serious  ground  for  criticising  him.  As  his 
own  mind  began  to  perceive  the  true  nature  of  the  historical  method,  the 
accumulation  of  authorities  and  the  display  of  erudition  in  the  De  iure  seemed 
less  and  less  philosophic.  It  became  apparent  to  Vico  that  the  natural 
development  of  law  must  be  dealt  with  in  a  fundamentally  different  manner. 
It  is  of  course  true  that  much  of  the  criticism  directed  by  Vico  against  the 
great  work  of  Grotius  is  beside  the  point  The  supreme  importance  which 
Vico  attached  to  the  primary  source  of  legal  principles  may  explain,  but 
cannot  justify,  the  reproach  that  Grotius,  by  severing  theology  from  law, 
cut  the  latter  adrift  from  its  vital  principle  and  deprived  it  of  the  power  of 
fructification.  In  the  eyes  of  modem  science,  and  even  in  those  of  later 
eighteenth-century  writers,  the  treatment  of  law  as  a  self-contained  subject 
marked  a  distinct  advance  in  that  department,  and  might  be  regarded  as  a 
manifestation  and  necessary  consequence  of  the  new  spirit  which,  in  wider 
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fields  of  knowledge,  had,  since  the  seventeenth  century,  been  substituting  the 
idea  of  a  natural  order  of  things  for  the  mediaeval  conception  of  Divine 
intervention.  It  seems  equaUy  futile  to  detract  from  the  merits  of  Grotius 
on  the  ground  that  he  was  insufficiently  acquainted  with  municipal  law 
and  its  historical  basis.  The  statement,  were  it  true,  would  not  seriously 
compromise  the  theses  which  Grotius  intended  to  establish.  The  work  of 
Grotius  is  undoubtedly  open  to  censure,  both  in  point  of  style  and  of  the 
absolutist  character  of  polity  which  he  approved.  The  strange  view  of 
natural  law  which,  distinguishing  sus  nahtrale  simpliciter  from  that  pro  certo 
rerum  staiu^  led  to  the  admission  of  slavery  and  the  savage  usages  of  warfare 
such  as  that  of  poisoned  weapons,  as  sanctioned  by  natural  law,  may  well  be 
considered  a  more  solid  ground  for  unfavourable  comment.  The  confusion 
into  which  Grotius  seems  to  have  fallen  in  affiliating  positive  law  to  laws  of 
nature  from  which  at  the  same  time  it  derives  its  legitimacy  and  with  which  it 
may  nevertheless  be  in  contradiction,  leaves,  also,  ample  room  for  objection. 
The  explanation  of  the  unsatisfactory  character  of  Vico's  criticism  of  Grotius 
may,  perhaps,  be  found  in  the  fact  that  the  aims  of  the  two  writers  had 
little  in  common,  and  that  whilst  the  jural  speculations  of  the  one  were 
directed  towards  the  elaboration  of  a  philosophico-historical  theory,  those 
of  the  other  tended  towards  an  end  primarily  practical,  and  probably 
gained  in  force  in  direct  proportion  to  their  severance  from  speculative 
topics. 

The  influence  of  Puffendorf  and  Gravina  on  Vico  seems  scarcely  traceable, 
although  the  former  is  frequently  cited  by  him  in  a  somewhat  vague  way, 
as  are  also  Hobbes  and  Selden.  But  if  there  be  a  direct  precursor  of  Vico 
in  the  department  of  law,  it  is  clearly  to  Grotius  that  the  honour  is  due. 
He  was,  for  Vico,  iurisconsultus  generis  humam.  Professor  Flint  has  in- 
geniously attempted  to  show  that  the  historical  method  applied  by  Vico  to 
the  study  of  law  and,  in  the  Sdenza  Nuaoa^  to  that  of  the  social  cosmos,  were 
derived,  although  iUogically,  yet  by  a  natural  sequence,  from  the  arbitrary 
criterium  of  certitude  laid  down  in  the  L^r  metaphysicus.  The  restriction 
of  knowledge  to  the  truths  which  the  mind  has  itself  produced,  and  the 
consequent  necessity,  if  an  almost  entire  scepticism  was  to  be  avoided, 
of  admitting  a  further  field  of  mental  activity,  to  which  he  gave  the  name 
of  consciousness,  resulted  in  confusion ;  but  it  also  led,  in  the  view  taken 
by  Professor  Flint,  to  the  great  idea  of  a  development  of  human  thought 
and  of  the  evolution  of  the  moral  world.  The  wide  regions  of  belief,  in 
which  the  arbitrary  rule  of  verum  9xA  factum  had  no  application,  were,  by  a 
great  rational  process,  contemporaneous  and  conterminous  with  the  advance 
of  science,  gradually  to  be  incorporated  in  the  dominions  of  real  knowledge, 
where  they  would  be  subject  to  no  shadow  of  doubt  This  notion,  propounded 
by  Vico  at  the  expense  of  strict  logic,  may  well  have  been  the  nucleus  from 
which  his  later  speculations  derived  their  earliest  origin. 

Vico's  principal  work  on  law  is  entitled  De  uno  unwersi  luris  prindpio  et 
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fine  uno  A  glance  at  its  plan  is  sufficient  to  show  that,  in  form  at  least, 
it  is  dominated  by  distinctly  theological  notions.  Accepting  the  definition 
of  the  Institutes^  "  iurisprudentia  est  divinarum  atque  humanarum  rerum 
notitia^  Vico  divides  his  subjects  into  three  parts:  f>.  the  study  (i)  of 
the  origin,  (2)  of  the  course,  (3)  of  the  subsistence  of  jurisprudence,  and 
undertakes  to  establish  the  three  propositions: 

Origine^  omnes  a  Deo  provenire ; 

Circulo^  ad  Deum  redire  omnes ; 

Constantia^  in  Deo  omnes  constare. 
He  appears  to  have  believed  that  this  distribution  of  the  subject-matter 
by  reference  to  a  theological  conception  was  an  integral  part  of  the  system 
he  tai^ht,  but  it  may  safely  be  assumed  that  such  is  not  the  case,  and  that 
the  scheme  is  but  an  instance  of  the  author's  tendency  to  subdivide  in  an 
arbitrary  and  needless  manner.  The  clearness  of  the  work  is  also  marred 
by  tiie  enunciation  of  principles  or  disjointed  lemmata,  the  presence  of 
which  renders  the  legal  and  moral  principles  treated  of  unnecessarily  obscure. 
If  these  peculiarities  be  overlooked,  the  doctrine  of  Vico  in  the  De  uno 
may  be  more  readily  explained.  The  fundamental  position  may  be  expressed 
in  the  p-oposidon  that  the  science  of  law  is  based  both  on  reason  and  on 
authority,  or,  in  other  words,  on  philosophy  and  history.  Philosophy  brings 
to  light  the  laws  to  which  human  nature  is  subject,  and  accounts  for  the 
causes  of  events.  History  bears  witness  to  events,  teaches  the  order  in 
which  they  succeed,  and  the  circumstances  in  which  they  may  be  expected 
to  recur.  Universal  jurisprudence  is  thus  formed  of  three  parts — ^^coalescit 
expartibus  tribus^  philosophia^  historia  et  quadam  propria  arte  iuris  ad  facta 
accammodandi.^  A  proof  of  the  proposition  is  sought  by  Vico  in  the  history  of 
law  in  Greece  and  Rome.  The  principles  of  law  had,  among  the  Greeks,  been 
of  considerable  importance  in  philosophical  discussions.  The  branch  of 
philosophy  which  politics  treat  of  grew  out  of  1^^  studies.  It  was  intimately 
connected  with  ethics,  and  this  again  finds  its  principles  in  metaphysics, 
the  fountain-head  of  pure  wisdom — haminis  consummatrix.  Besides  these 
teachers  of  law  as  an  abstract  science,  there  were,  at  Athens,  a  body  of 
practitioners  (irfwyfiarucoi)  who,  confining  their  attention  to  pure  practice,  were 
acquainted  only  with  recorded  law  and  decided  cases.  The  whole  body 
of  Attic  law  was  familiar  to  them,  but  their  knowledge  was  unreasoned  and 
contemptible.  The  inevitable  result  of  this  separation  of  theory  from  practice 
was  that  law  as  an  art,  iuHs  ars^  did  not  exist  in  Greece.  The  rational 
application  of  broad  legal  principles  to  the  £Eicts  of  particular  cases  was 
impossible  alike. both  to  the  pure  theorist  and  to  the  pragmatist.  When 
the  question  at  issue  was  mainly  one  of  fact,  it  was  argued  according  to 
the  precepts  of  rhetoric;  where  one  of  law,  the  pleader,  without  regard 
to  the  righteousness  of  the  cause,  invoked  indiscriminately  the  written  law 
or  the  precepts  of  philosophy. 

The  Romans  show  us  an  entirely  different  state  of  things.    The  free 
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spirit  of  the  people  had  engendered  broad  views  and  a  love  of  their  country 
which  placed  the  public  welfare  before  private  interest    For  the  Roman, 
experience  in  a  succession  of  responsible  offices  took  the  place  of  theoretical 
training;  die    worship   of  the  gods  that  of  metaph]rsi&      The  Patridaa 
magistrate  was,  at  once,  legislator   and  jurisconsult.     Schooled  in  civic 
wisdom,  acquainted  with  the  underlying  reason  for  the  law  and  accustomed 
to  determine  its  application,  the  early  citizen  of  the  metropolis  of  law 
combined    in   himself   the    philosopher,    the  pragmatist   and   the    Greek 
rhetorician.    This  state  of  things  did  not  long  endure.    Before  the  first 
Punic  war  Tiberius  Coruncanius  began  to  give  systematic  legal  instruction 
to  the  Patrician  youth.    His  teaching  marked  the  inception  of  Roman 
jurisprudence  doctrina  propria  Ramanorum.    This  early  form  of  instruction, 
intended  as  a  preparation  for  service  in  the  magistrature,  dealt  with  law 
from  the  political  point  of  view  (ratio  dvi&'s).    It  was  not  till  the  Empire 
had  spread  civilisation  over  the  world,  that  law,  tinged  with  humanitarianism, 
and  by  adopting  the  principles  of  equity,  became  truly  iusii  atque  iniusii 
scientia,    A  third  source  of  law,  independent  of  history  and  pure  philosof^y, 
is  to  be  found  in  the  etymological  study  of  l^al  terminology.    The  juris- 
consult was,  in  Rome,  the  eminently  wise  man,  familiar  with  all  thirds, 
divine  and  human.    For  us,  however,  in  the  opinion  of  Vico,  Roman  law 
is  not  final — we  are  furnished  with  another  guide  in  Reason.    The  idea 
of  our  power,  our  knowledge  and  our  wi^es  {Nosse^  veile^  P^*^)%  guided 
by  the  light  of  revelation,  affords  us  the  principal  means  of  attaining  to 
universal  justice.    It  is  the  human  conscience^  reflecting  Divine  light,  that  is 
represented  in  all  legislation  which  really  embodies  the  rules  of  immutaUe 
justice.    In  order  to  attain  perfection  the  true  jurisconsult  must,  therefore, 
keep  before  him  the  principles  of  philosophy  as  well  as  the  positive  law  whidi 
they  underlie,  and  he  must,  above  all,  strive,  by  a  study  of  events  and 
monuments,  to  discover  the  origin  of  legal  principles  and  the  manner  in 
which  the  various  ages  have  regarded  them.    This  combing  method  is 
the  true  key  to  jurisprudence ;  it  avoids  the  endless  contradictions  to  which 
all  other  methods  have  led,  and  it  alone  affords  a  means  of  reconciling 
Christian  precept  with  the  systems  of  antiquity.    Man  is  a  Men  creature, 
he  possesses  in  his  degraded  condition  vestiges  of  the  perfection  which  was 
his  before  the  Fall.    By  striving  to  win  back  some  of  the  good  he  has  lost, 
and  overcoming  mere  animal  instincts,  much  may  still  be  retrieved  with  the 
Divine  assistance. 

These  semi-theological  conceptions  do  not  greatly  influence  the  sub- 
sequent argument  of  the  Di  uno^  which  proceeds  in  a  singularly  modem 
spirit 

The  problem  of  the  origin  of  society  and  social  polity  is  to  us  less 
attractive  than  it  was  to  writers  of  the  seventeenth  and  eighteenth  centuries. 
It  was  a  prevalent  belief  among  them  that,  should  they  succeed  in  dis- 
covering the  origin  of  society,  its  formative  influences  and  earliest  tendencies, 
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that  knowledge  would  be  of  the  very  greatest  value,  since  it  would  enable 
them  to  lay  down  the  rules  of  the  science  of  government,  and  perhaps  to 
predict  the  ultimate  end  to  which  mankind  may  aspire.  Although  we  no 
longer  believe  that  results  so  Hu-'reaching  can  be  thus  obtained,  and  therefore 
attach  iar  less  importance  to  these  studies,  yet  when  we  reflect  that,  with  all 
oar  modem  progress,  our  ideas  on  the  origin  of  society  are  as  dim  and  may 
torn  out  to  possess  no  more  finality  than  the  dieories  of  Hobbes  or  of 
Rousseau,  it  is  natural  that  we  should  examine  the  earlier  speculations  and 
compare  them,  with  interest,  to  our  own. 

The  modem  question  as  to  whether  society  was  first  formed  by 
voluntary  aggregation  of  many  fiimilies  or  by  the  natural  expansion  of 
one  may  be  said  to  be  the  political  aspect  of  the  problem,  as  to  what 
were  the  motives  which  actuated  its  members.  To  the  latter  Vico 
attempted  to  give  the  answer.  Man  in  a  state  of  isolation  and  ignorance 
suffers  from  a  twofold  need.  On  the  one  hand  his  feeble  mind  requires 
die  support  of  those  of  his  fellow-creatures  in  order  to  arrive  by  inter- 
course at  some  modicum  of  truth.  On  the  other  his  fragile  body 
cannot,  alone,  hope  to  struggle  successfiiUy  against  the  blind  forces  of 
nature.  The  first  of  these  requirements  supines  the  spiritual  basis  of 
society ;  the  second  its  material  foundation.  If  this  supposition  be  soand, 
society  may  be  defined  as  an  exchange  of  utilities — utUitaium  communio — 
mental  and  material,  and  the  function  of  law  will  be  to  secure  justice  in  such 
exchange.  To  the  Roman  precept  Bonafid^  agito  we  may  add  as  a  necessary 
corollary  Ex  veto  vwUo.  Society,  aided  by  the  legislator,  aims  thus  at  our 
perfection,  moral  and  material,  and  it  is  necessarily  governed  in  its  aim  by 
these  two  precepts.  They  are  inseparably  correlated ;  for  who  can  be  honest 
in  his  dealings  if  he  be  morally  d^naved,  or  morally  honest  if  his  acts  be 
unjust?  That  reason  alone  bears  out  these  principles  is  shown  by  their 
expression  in  the  praupta  mris  of  the  ImUtutet.  To  attain  to  a  complete 
justice,  it  \&  necessary,  however,  according  to  Vico,  to  superimpose  on  these 
poiely  rational  rules  the  Christian  law  of  charity — in  omnes  hominispm  Deo 
ckarUaUm.  To  injure  no  one  is  not  complete  justice ;  its  natural  comple- 
ment is  service  of  our  neighbour,  in  act  and  thought  To  give  our  neighbour 
his  due  is  but  a  partial  fulfilment  of  the  law,  if  that  due  does  not  comprise  all 
thmgs  necessary  for  the  perfection  of  his  existence.  These  principles  led 
Vico  to  enunciate  two  rules  which  may  at  first  sight  seem  inadmissible. 
The  first — Lex  summae  necessttatis — sanctions  in  case  of  urgent  necessity  an 
inherent  right  in  every  man  to  preserve  his  life  by  taking  the  property  of 
another  even  against  the  will  of  the  owner.  By  the  second — Lex  innocua 
uHUiaiiS'-^vtrj  man  has  the  right  to  use  and  even  to  abuse  the  property  of 
another,  if  he  profits  by  so  doing  and  the  owner  thereby  sufier  no  loss.  As 
rules  of  everyday  conduct  these  rights  might  no  doubt  be  open  to  serious 
question.  M.  Franck^  has  pointed  out  that  the  second  rule  is  inconsistent  with 
'  Journal  dts  Savants^  man  et  avril,  1861. 
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the  current  definition  of  ownership,  and  would  in  many  cases  imply  the  right 
to  do  violence  to  an  owner's  wishes.  With  regard  to  the  first  he  objects  that 
such  a  right  would  destroy  the  virtue  of  charitable  acts,  which  would  no 
longer  be  voluntary,  and  that  no  limit  can  be  assigned  to  the  necessity  which 
would  justify  spoliation.  Such  objections  lose  force  when  it  is  remembered 
that  Vico's  object  is  to  determine  the  conditions  of  a  pure  distributive 
justice,  putting  aside,  for  the  purposes  of  his  argument,  all  considerations  of 
mere  expediency  or  practicability.  The  conception  of  ownership  we  have 
formed  is  the  result  of  a  vast  historical  experience,  and  is,  like  all  positive 
law,  moulded  by  the  exigencies  of  social  life.  It  may  not,  therefore,  perhaps 
be  theoretically  perfect  The  Christian  obligation  of  charity,  again,  is  not 
dependent  on  charitable  acts  being  unsanctioned  by  the  law  of  the  land,  nor 
is  it  any  ground  against  necessity  as  a  justification  for  despoiling  another  of 
his  property,  to  point  out  that  the  necessity  may  be  hard  to  esublish,  as 
might  be  alleged  against  the  justifiability  of  self-defence.  From  the  eloquent 
judgment  of  Lord  Coleridge  in  R.  v.  Dudley  (L.R.  14  Q.B.D.  273),  it 
appears  that  even  the  question  whether  necessity  may  justify  the  taking  of 
another's  life — his  most  precious  possession — is  one  (at  least  morally  speaking) 
not  entirely  removed  from  discussion. 

Since  the  end  of  society  is  an  exchange  of  utilities  in  a  just  propor- 
tion, and  the  function  of  law  is  to  secure  that  this  proportion  be  main- 
tained, two  broad  divisions  of  legislation  may  be  naturally  distinguished. 
Equalising  justice  {iusHtia  iEquatrix\  'comprising  the  law  intended  to 
maintain  equality  of  rights  between  persons  subject  to  the  same  duties, 
embraces  the  whole  civil  law.  Distributive  justice  {in  distribuHonUms 
regnat)  determines  the  apportionment  of  rewards  and  punishments.  It 
is  grouped  together  as  penal  law,  and  its  principles  stated  as  follows. 
The  sanction  provided  by  nature  for  the  safeguard  of  rights  lies  in  the 
moral  conscience  and  the  pangs  of  remorse  to  which  she  has  subjected 
their  violator.  Habitual  depravity  lessens,  however,  the  acuteness  of 
these  pangs,  and  it  is  for  the  purpose  of  inflicting  on  the  wrong-doer 
the  necessary  supplement  of  suflering  that  the  legislator  subjects  him  to 
bodily  pain  \ipsis  est  ferme  peaandi  necessitas).  Other  motives  for  punish- 
ment would  degenerate  to  mere  vengeance  or  tyranny.  Keeping  the  basis 
of  penalty  before  us,  it  becomes  clear  that  the  legislator  would  be  un- 
justified in  punishing  acts  which  are  harmful  to  the  wrong-doer  alone,  the 
"  reflective  offences  "  of  Bentham.  Conscience  is  here  a  sufficient  deterrent 
He  must  likewise  make  his  aim  coincide  with  that  of  conscience,  which  is 
the  amendment  of  the  culprit,  and  where  that  amendment  is  hopeless  his 
duty  is  confined  to  safeguarding  society;  he  carmot  gratify  its  desires 
of  vengeance.  "  The  least  excess,"  says  Bentham,  "  consecrated  to  the  sole 
object  of  vengeance  would  be  pure  evil."  The  doctrine  is  as  old  as  the 
GorgMS  of  Plato. 
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Civil  law  isy  according  to  Vico,  comprised  in  three  divisions  : ''  Dominium," 
or  the  right  of  dealing  with  things;  "libertas,"  that  of  living  unimpeded; 
**  Tutela,*  that  of  protecting  oneself  or  one's  interests.  Of  these  rights  the 
dvil  personality  is  composed,  and  they  are  each  of  them  an  essential  part  of  it 
If  our  existence  be  hindered  we  cannot  enjoy  ownership ;  if  we  be  deprived  of 
our  property  our  liberty  is  useless.  If  we  be  unable  to  protect  our  liberty 
and  our  property  they  are  both  of  them  equally  illusory.  The  liberty  of  man 
is  part  of  his  constitution.  The  natural  exercise  of  his  faculties,  his  will  and 
intelligence,  or  the  moral  instinct  which  tells  him  recta  agtre  est  necesse^  vwere 
mm  est  ftecesu,  demands  that  he  shall  be  free  to  act  The  admission  of 
liberty  as  an  innate  prerogative  of  man  logically  entails  the  recognition  of 
property.  The  body  is  meant  to  obey  the  mind,  for  it  cannot  act  alone ;  and 
in  the  same  way  material  things  fall  naturally  under  the  dominion  of  reason, 
the  supreme  arbiter  of  things  created.  "  Tutela,"  the  right  of  protection,  is 
equally  well  founded.  The  senses  protect  the  body,  reason  protects  the 
rashness  of  instinct,  and  the  self-conscious  soul  guards  her  own  sanctuary. 
The  duty  of  positive  civil  law  is  to  protect  these  three  rights  and  to  obviate 
their  abuse.  When  we  turn  from  theory  to  the  world  of  history,  we,  in  fact, 
find  that  the  principles  thus  rationally  deduced  have  been  slowly  evolved 
from  age  to  age,  and,  under  the  pressure  of  outward  circumstance,  found 
expression  in  the  existing  social  order.  Where  these  principles  have  been 
misunderstood  and  a  false  growth  has  consequently  taken  place,  the  institutions 
evolved  contain  in  themselves  the  germs  of  dissolution ;  they  must  inevitably 
pass  away. 

It  will  be  seen  from  the  foregoing  sketch  of  Vice's  system  of  origins  that 
the  theory  of  the  Social  Compact  is  left  entirely  out  of  account  That  theory, 
which,  although  its  ultimate  development  in  Spinoza  and  Rousseau  was 
due  largely  to  the  desire  to  supply  a  theoretical  apology  for  resistance  to 
the  abuse  of  power,  was  based  in  its  origin  on  a  political  truism  which 
Vico  would  doubdess  not  have  hesitated  to  admit  That  Society  implies 
the  consent  of  at  least  a  majority  of  its  members  cannot  be  reasonably 
gainsaid.  Aristotle's  notion  of  the  State  as  a  '* Kowiayta"  implies  his 
recognition  of  the  fact,  and  it  is  equally  involved  in  the  transition  from  the 
status  ex  lege  of  the  De  una  or  the  stato  ferino  of  the  Scienza  Nuaoa  to  the 
most  rudimentary  form  of  a  common  life.  Vico,  however,  was  hot  led 
astray,  as  were  so  many  authors  of  the  age,  by  the  attractive  simplicity 
of  a  theory  which  remained  plausible  only  if  all  but  one  of  the  integrating 
influences  to  which  primitive  man  was  subject  were  overlooked.  Whilst 
recognising  the  fact  that  the  wish  to  form  a  community  must  be  sup- 
posed present  in  the  minds  of  its  founders,  however  barbarous,  he  did 
not  admit  that  such  wish  and  consequent  consent  were  the  determining 
influences. 

Man  in  his  primeval  condition  was,  according  to  Vico,  far  lower  than 
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the  angels;  he  bore  a  hx  closer  likeness  to  the  post-simian  species  of 
Darwin.  The  whole  picture  presented  to  us  in  the  2^  un^  and  in  the 
SeUnta  Nueva  bears,  in  fact,  a  striking  resemblance  to  that  drawn  hj 
Huxley  and  the  evolutionist  school.  The  primitt^  family  of  Vico  is, 
broadly  speaking,  the  cyclopean  fiunily  of  modem  sociology. 


CRIMINAL  APPEAL  IN  ENGLAND. 

[ComirihiUd  by  W.  F.  Craibs,  Esq.] 

The  introduction  in  the  sessions  of  1906  and  1907  of  a  Criminal  Appeal 
Bill,  and  the  prospect  that  the  Bill  of  the  present  session  will  soon  b^me 
law,  naturally  invite  consideration  of  the  existing  prorisions  of  the  English 
Criminal  Law  with  respect  to  the  review  of  the  decisions  of  Criminal  Courts 
of  first  instance. 

''Appeal" :  Behearing.— At  the  outset  it  is  necessary  to  pobt  out  that 
''appeal"  in  the  modem  sense  is  the  creature  of  statute  and  that  the  Common 
Law  has  no  knowledge  of  the  term  "  appeal "  in  the  sense  in  which  it  is  now 
used.  By  appeal  at  Common  Law  was  meant  the  process  by  which  a  person 
injured  by  a  criminal  act,  or  on  his  death  his  near  kin,  were  entitled  to  bring 
the  offender  to  justice.  This  kind  of  appeal  was  but  a  modification  of  the 
blood  feud :  its  procedure  was  mediaeval  if  not  barbarous,  and  it  was  abolished 
in  18 19  after  long  desuetude  and  inopportune  revival 

In  dvil  cases,  since  the  Judicature  Acts,  appeal  has  acquired  the  meaning 
of  "  rehearing  "  of  a  case  on  the  merits  as  to  fiact  and  law  by  a  higher  Court. 
In  this  sense  it  is  derived  from  the  modem  Chancery  practice.^ 

In  only  one  class  of  criminal  cases  is  the  term  "appeal"  used  in  the  sense 
of  rehearing  of  the  whole  case  before  a  higher  tribunal,  and  in  these  cases  the 
an)eal  is  not  fi:om  the  verdict  of  a  jury  but  from  the  decision  of  a  smaller  to 
that  of  a  larger  body  of  justices  of  the  peace.  In  many  cases  in  which  summary 
jurisdiction  is  given  to  justices  out  of  general  or  quarter  sessions  there  is  a 
right  of  appeal,  always  statutory,  to  the  justices  in  general  or  quarter  sessions, 
and  the  ai^>eal  is  by  way  of  absolute  rehearing.  The  whole  case  is  gone 
through  de  naoo  and  the  respondent  is  called  on  to  prove  his  case  by  oral 
examination  of  witnesses  as  if  there  had  been  no  hearing  before  the  original 
tribunal  There  is  no  exact  parallel  for  the  procedure  in  any  form  of  appeal, 
even  in  dvil  cases,  in  the  Supreme  Court. 

One  of  the  first  principles  of  the  Common  Law  was  that,  in  cases  where  the 
verdict  of  a  jury  was  necessary,  the  Crown  or  the  party  must  as  r^ards  the 
facts  of  the  case  stand  or  fall  by  the  verdict :  no  rehearing  of  the  case  on 
the  facts  could  take  place  before  any  Court.  It  is  true  that  in  dvil  cases  a 
verdict  could  be  challenged  by  writ  of  attaint  directed  against  the  jurors  who 

>  The  term  **  appeal "  was  also  used  with  reference  to  Ecclesiastical  Courts,  and  in 
particular  of  the  appeals  to  Rome  abolished  at  the  Reformation. 
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returned  the  verdict ;  but  this  right  never  extended  to  a  criminal  case,  and 
as  regards  civil  actions  received  its  quietus  in  BusheFs  case}  and  was  finally 
abolished  in  1825. 

In  criminal  cases,  by  long-established  practice,  the  only  mode  of  determin- 
ing guilt  or  innocence  recognised  by  the  Common  Law  has  been  the  free 
and  unconstrained  confession  of  the  accused  on  arraignment  or  the  unanimous 
verdict  of  a  jury  of  twelve  men.  So  far  as  the  focts  of  such  a  case  are  con- 
cerned the  verdict  of  the  jury  has  been  judicially  final  on  the  question  of 
guilt  or  innocence,  and  any  attempt  to  retry  the  charge  could  be  barred  by 
pleas  of  autrefois  convut  or  autrefois  acquit- 

Where  the  facts  were  clear  but  their  l^al  effect  doubtful,  it  was  always 
open  to  the  jury  to  state  in  the  form  of  a  special  verdict '  the  fiicts  as  found 
by  them  and  to  refer  to  the  Court  the  questions  of  law  raised  by  the  facts  so 
found. 

In  modem  times  such  special  verdicts  are  very  rare.  The  most  recent 
instances  are  those  of  R.  v.  Dudley  '  on  the  question  whether  necessity 
excused  the  killing  and  eating  of  a  human  being,  and  R,  v.  Staines  on  an 
indictment  for  polluting  the  River  Thames.*  This  form  of  procedure  in  no 
way  conceded  to  the  Courts  any  part  of  the  power  of  the  jury  to  find  the 
facts  or  any  right  to  rehear  the  evidence,  but  merely  called  on  the  judges  to 
apply  their  judicial  knowledge  to  specifically  stated  findings  of  fact 

The  King's  Beneh :  **  BrTar."— The  Court  of  King's  Bench  had,  as  to 
questions  of  law,  large  powers  of  controlling  and  supervising  the  acts  of 
inferior  Courts  of  criminal  jurisdiction. 

By  the  writs  of  mandamus  and  prohibition  it  dealt  with  cases  of  refusal  to 
exercise  a  jurisdiction  possessed  or  attempts  to  exceed  such  jurisdiction  or 
to  usurp  a  jurisdiction  not  possessed. 

By  the  writ  of  certiorari  it  could  bring  indictments  from  inferior  Courts 
before  itself  for  the  purpose  of  trial,  and  it  could  change  the  venue  of  the 
trial  where  passion  or  prejudice  or  other  causes  were  found  to  exist  militating 
against  the  prospects  of  fair  trial  in  the  proper  district.  But  when  the  trial 
was  completed  by  verdict,  procedure  by  certiorari  was  inapplicable,*  and  the 
only  modes  of  reviewing  the  correctness  in  law  of  the  judgment  of  the  Court 
of  trial  were  by  writ  of  error. 

Before  the  Judicature  Acts  the  remedy  by  writ  of  error  applied  to  civil 
and  criminal  cases  alike.  As  to  civil  cases  it .  was  by  those  acts  abolished, 
but  as  to  criminal  cases  it  has  continued,  subject  only  to  certain  modifications 
(effected  by  those  Acts  and  by  the  Crown  Office  Rules)  as  to  the  Courts  to 
which  it  lies  and  the  practice  by  which  it  is  governed.    The  writ  issues  only 

>  1670^  6  How  St.  Tr.  99 ;  see  i  Stephen  Hist  Cr.  Law  306. 

'  The  ri^ht  to  return  such  verdict  is  speciaUy  recognised  in  Fox's  Libd  Act. 

»  14  Q.B.D.  273,  560. 

*  4  Timt9  L.R.  364 ;  52  J.P.  215;  60  L.T.  N.S.  26x. 

*  See  Archbold,  Cr.  PI.  (33rd  cd.)  1291  130. 
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in  respect  of  convictions  on  indictment,  coroner's  inquisition,  or  information 
in  the  High  Court,  and  does  not  issue  without  the  previous  consent  of  the 
Attorney-General  expressed  by  his  fiat,*  and  the  Courts  have  no  controlling 
influence  over  him  to  compel  its  issue.  The  procedure  is  therefore  open 
to  the  objection  that  the  right  of  a  defendant  to  obtain  a  review  is  subject 
to  the  consent  of  an  officer  of  the  Crown,  at  whose  suit  he  has  been 
convicted.  Under  the  present  practice,  error  upon  a  judgment  of  a  Court 
of  assize,'  the  Central  Criminal  Court,'  and  any  inferior  Court  of  record 
having  criminal  jurisdiction,  lies  to  the  King's  Bench  Division.^ 

A  writ  of  error  upon  a  judgment  of  the  Kin  g's  Bench  Division  is  returnable 
before  the  Court  of  Appeal*  This  is  the  only  case  in  which  that  Court  has 
jurisdiction  in  a  criminal  cause  or  matter.*  An  appeal  by  petition  lies  to  the 
House  of  Lords  from  the  judgment  of  the  Court  of  Appeal  upon  a  writ  of  error.^ 
This  is  the  only  case  in  which  that  House  has  appellate  criminal  jurisdiction 
as  to  England ;  and  in  one  case  only  since  1875,  that  of  the  Tichbome 
claimant,  has  the  House  had  to  deal  with  an  appeal  on  a  writ  of  error.* 

The  fiat  or  consent  of  the  Attorney-General  is  a  condition  precedent  to 
proceedings  in  error  in  the  Court  of  Appeal  *  or  in  the  House  of  Lords  on 
appeal  therefrom.** 

The  right  of  the  Superior  Courts  to  review  by  writ  of  error  criminal 
proceedings  in  a  subordinate  Court  has  always  been  strictly  limited  to 
substantial  defects  of  law  appearing  on  the  face  of  the  record  ^*  as  returned 
to  the  Court  in  obedience  to  the  writ,  subject  only  to  the  right  to  augment 
the  record,  i.e.  to  insist  on  its  being  made  complete  if  on  its  return  there  are 
signs  of  material  omissions. 

The  procedure  on  a  writ  of  error,  even  as  modified  by  modern  legislation 
and  the  Crown  Office  Rules,  is  technical  and  dilatory,^*  and  is  fettered  at 
the  outset  by  the  antiquated  restriction  created  by  the  need  of  a  fiat  from 
the  Attorney-GeneraL 

The  Crown  Cases  Aet,  1848.— Since  T848,  proceedings  by  writ  of  error  in 
criminal  cases  have  been  rare,  having  for  the  most  part  been  rendered 
unnecessary  by  the  Crown  Cases  Act,  1848  (11  &  la  Vict  c.  78),  and  by  the 
power  of  amending  or  disregarding  minor  defects  in  indictments  given  in 
185 1  (14  &  15  Vict.  c.  100). 

"  C.O.R.  1906,  r.  174. 

*  la.  a  Court  of  assize,  a  Court  of  gaol  delivery,  or  a  Court  of  oyer  and  terminer : 
InterpreUtion  Act,  1889  (52  &  53  Vict.  c.  63),  s.  13  (4). 

'  As  to  the  position  of  this  Court  see  /?.  v.  Park$  (1903},  2  K.B.  432. 

*  C.O.R.  1906,  r.  173.  •  C.O.R.  i9oi5,  r.  197. 

•  36  &  37  Vict.  c.  66,  s.  47.  ^  39  9l^  Vict.  c.  59,  s.  3. 

•  Casiro  v.  R,  1883,  6  App.  Cas.  229.  *  C.O.R.  1906,  r.  174. 
"  39  &  40  Vict  c.  59,  s.  ID. 

1'  Certain  defects  are  under  present  practice  treated  as  cured  by  verdict,  and  as  to 
such  defects  a  writ  of  error  does  not  lie.    See  Archbold,  Cr.  PI.  (23rd  ed.)  280. 
»  See  /?.  V  Cariile,  2  St.  Tr.  N5.  6i8. 
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The  justices  in  general  or  quarter  sessions  always  had  and  often 
exercised  the  power  of  sending  difficult  cases  for  trial  before  the  judges  of 
assize ;  and  the  Crown,  as  of  right,  and  the  defendant,  in  most  cases,  could 
transfer  such  cases  to  the  Court  of  King's  Bench  (if  the  justices  did  not  act 
profrio  motu).  When  doubtful  questions  of  law  arose  on  circuit  the 
commissioners,  usually  judges  of  the  Superior  Courts,  adopted  a  practice  of 
consulting  all  the  Common  Law  judges  after  conviction.  If  the  opinion  of 
the  majority  of  the  consulted  judges  was  against  the  validity  or  propriety  in 
law  of  the  conviction,  the  Crown  exercised  the  prerogative  of  pardon  in 
conformity  with  such  opinion.  This  system  saved  many  lives,  but  the 
informality  and  privacy  (xf  the  proceedings  of  the  consulted  juc^es^  and 
the  inapplicability  of  the  procedure  to  inferior  Courts  of  criminal  jurisdiction, 
which  most  needed  correction  on  the  law,  led  to  the  passing  of  the  Act  of 
184SI.  That  Act  empowered  all  Courts  sitting  for  the  trial  of  indictments 
except  the  Superior  Courts  of  Common  Law  and  Commissioneis  of  Assize,' 
to  state  cases  on  points  of  law  arising  in  the  trial  of  any  indictment  or 
coroner's  inquisition.  The  defect  of  the  enactment  lay  and  lies  in  the 
absence  of  any  right  to  have  a  case  stated,  a  defect  which  has  been  corrected 
in  many  colonial  transcripts  of  the  statute.* 

At  one  time,  and  even  so  recoitly  as  the  Beck  Commission  Report,  it 
would  have  seemed  sufficient  to  give  the  same  power  to  all  Courts  which  try 
indictments  to  compel  the  statement  of  a  case  on  conviction  as  exists  in  the 
case  of  convictions  before  a  Court  of  summary  jurisdiction.^  Most  of  the 
trouble  in  the  Beck  case  arose  from  the  refusal  of  the  primary  judge  to 
state  a  case  under  the  Act  of  1848. 

The  cases  when  stated  are  dealt  with  by  what  is  in  form  a  new  Court, 
called  the  Court  for  Crown  Cases  Reserved,  sitting  in  public  and  now 
consisting  of  five  judges  at  least  of  the  High  Court  The  Court  has  no 
power  to  deal  with  new  evidence  or  to  go  behind  the  finding  of  the  facts 
stated,  save  in  so  fiur  as  it  can  return  the  case  for  clearer  and  more  adequate 
statement  And  the  Act  is  defective  in  that  the  power  to  state  a  case 
does  not  apply  to  points  raised  on  the  indictment  before  the  accused  has 
pleaded  and  the  trial  has  begun,  e.g,  by  a  demurrer  or  by  motion  to 
quash  the  indictment,  or  on  challenges  to  the  army  or  polls  of  the  jury. 
Such  questions,  fortunately  rare  in  England,  can  still  be  dealt  with  only 
by  writ  of  error.  There  is  another  serious  defect  in  the  procedure  of  the 
Court,  now  in  practice  to  some  extent  corrected,  that  no  adequate  provision 
was  made  for  securing  that  the  cases  reserved  should  be  properly  argued. 

*  Their  opinionfl  are  included  in  regular  aeries  of  reports,  such  aa  Leach,  RuaseU  ft 
Ryan,  Moody,  and  Deniaon. 

*  Sitting  in  the  Civil  Court  on  circuit 

*  E^.  Canada,  New  SonUi  Wales,  and  New  Zealand. 

«  Under  the  Summaiy  Juriadiction  AcU  of  1857  (so  ft  SI  Vict  c  43)  and  1879 
(  2  ft  43  Vict,  c  49^  s,  31). 
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Vader  the  Jndiaatmre  Aets.— The  Judicature  Acts  have  left  the  process 
of  review  in  criminal  cases  virtually  untouched,  merely  adapting  the  con- 
stitution of  the  Court  for  Crown  Cases  Reserved  to  fit  in  with  the  changes 
consequent  on  the  creation  of  the  High  Court  of  Justice  (36  &  37 
Vict«  c.  66,  s.  47 ;  44  &  45  Vict.  c.  68,  s.  15).  The  creation  of  a  Court 
cf  Appeal  and  the  establishment  of  a  system  of  appeal  by  rehearing  in 
civil  cases  did  not  affect  any  criminal  cause  or  matter;  and  the  present 
Court  of  Appeal  is  specifically  deprived  of  criminal  jurisdiction  except 
when  it  sits  as  the  successor  of  the  old  Exchequer  Chamber  to  deal  with 
a  writ  of  error  on  a  judgment  of  the  King's  Bench  Division  in  a  criminal 
case,  and  even  in  the  exercise  of  this  jurisdiction  it  may  not  deal  with 
questions  which  have  been  reserved  under  the  Act  of  1848  (36  &  37  Vict. 

c  73,  s-  47). 

■ew  Iriab. — ^Even  on  the  merger  of  all  the  Superior  Courts  of  Common 
Law  with  those  of  Chancery,  Probate,  Divorce,  and  Admiralty  into  a  single 
Court  subject  to  review  by  a  single  Court  of  Appeal,  there  still  remained  a 
difference — an  essential  difference — ^in  procedure  in  dealing  with  appeals  firom 
a  judge  alone  and  appeals  from  a  judge  sitting  with  a  jury. 

Where  the  verdict  of  a  jury  in  a  civil  case  is  challenged  the  most 
that  can  be  obtained  is  a  new  trial,  unless  it  is  clear  that  there  was  no 
evidence  upon  which  the  jury  could  lawfully  find  as  they  did,  or  material 
justifying  the  entry  of  judgment  for  the  appellant  fwn  obstante  veredicto; 
and  the  appeal,  even  under  modem  practice,  is  not  in  the  full  sense  a 
rehearing  as  it  may  be  when  the  decision  of  a  judge  alone  is  challenged. 

There  has  been  manifested  fi-om  time  to  time  in  the  Court  of  Appeal 
a  tendency  to  vary  the  standard  by  which  the  verdict  of  a  jury  should 
be  tested;  but  according  to  the  decisions  of  highest  authority  a  verdict 
should  not  be  disturbed  unless  it  is  one  which,  viewing  the  whole  evidence, 
must  be  regarded  as  improper  and  perverse.^ 

Until  1890  the  old  practice  of  the  Common  Law  Courts  was  retained 
whereby  the  motion  for  a  new  trial  was  made  to  the  Queen's  Bench  Division 
of  which  the  trial  judge  was  usuaUy  a  member.  In  that  year  it  was  enacted 
that  applications  for  a  new  trial  in  a  civil  case  should  be  made  direct  to 
the  Court  of  Appeal.  But  here  again  the  lawgiver  stopped  short  of 
interference  with  criminal  cases  tried  in  the  High  Court. 

As  r^ards  such  cases  there  had  grown  up  before  the  Judicature 
Acts  a  limited  power  of  interfering  with  the  verdicts  of  juries.  The 
practice  of  granting  new  trials  in  civil  causes  is  usually  traced  to  the 
latter  half  of  the  seventeenth  century.  This  practice  was  extended  to  certain 
criminal  cases,  but  only  to  a  very  small  extent.  One  strong  reason  for 
this  lay  in  the  fiact  that  very  few  indictments  were  tried  before  the  Superior 
Courts  of  Common  Law,  and  that  the  vast  majority  were  dealt  with  by 

>  KUmwori  v.  Dunhp  Ruhbfr  Co.,  H.L.  July  16,  1907,  Lorvbam  L.C 
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I  commissioners  of  oyer  and  terminer  or  of  gaol  delivery  or  of  the  peace. 


whereas  civil  causes  were  tried  by  single  judges  of  the  Superior  Courts 
(as  commissioners  of  assise  or  at  nisi  ^us)  upon  a  record  of  a  superior 
Court  with  power  to  refer  the  cause  to  the  full  Court  for  judgment. 

Where  an  indictment  was  tried  before  the  Court  of  King's  Bench,  or 
after  removal  into  that  Court  by  certiorari  was  tried  before  a  commissioner  of 
assize,  the  practice  of  allowing  applications  for  new  trials  was  extended  to 
the  verdicts  given 'on  such  indictments,  if  the  offence  charged  was  a  mis- 
demeanour, the  Court  of  King's  Bench  not  distinguishing  between  offences 
of  this  kind  and  torts  against  individuals.  One  distinction  however  was  made, 
viz.  that  applications  for  a  new  trial  were  entertained  only  on  behalf  of  a 
convicted  defendant,  and  neither  the  Crown  nor  a  private  prosecutor  was 
allowed  to  challenge  a  verdict  of  acquittal,  whereas  in  a  civil  case,  either  party 
could  challenge  the  proceedings  at  the  trial.  Applications  for  a  new  trial  have 
never  been  entertained  in  cases  of  high  treason.  For  a  time  it  was  supposed, 
on  the  authority  of  R.  v.  Scaife}  that  a  new  trial  could  be  granted  on  a 
conviction  of  felony  tried  on  a  record  of  the  Court  of  King's  Bench.  That 
case  has  not  been  overruled  by  any  decision  directly  binding  on  the  English 
Courts,  but  conflicts  with  J?,  v.  Mawbey?  and  has  been  rejected  as  erroneous 
by  the  Judicial  Committee  in  two  cases,  raising  the  same  question,  which  came 
from  New  South  Wales.*  If  good  law,  R.  v.  Scaife  applies  only  to  the  rare 
instances  in  which  what  is  called  a  venire  de  novo^  as  distinct  from  a  new  trial, 
is  ordered  because  of  some  defect  in  the  proceedings  at  die  first  trial,  on  a 
point  not  affecting  the  merits,  but  amounting  to  a  mistrial  This  remedy  has 
rarely  been  awarded  except  by  way  of  judgment  on  a  writ  of  error. 

Where  a  new  trial  could  be  granted  in  a  criminal  case  the  grounds  on 
which  it  could  be  ordered  were  the  same  in  all  respects  as  in  a  civil  action  in 
the  Court  of  King's  Bench.  And  the  practice  was  left  absolutely  unaltered 
by  the  Judicature  Acts  of  1873  and  1875,  and  the  Act  of  1890  left  the  Queen's 
Bench  Division  as  the  only  Court  which  could  grant  new  trials  in  such  cases. 
It  is  true  that  a  question  has  been  mooted  whether  the  incorporation  in  the 
High  Court  of  Courts  of  oyer  and  terminer  and  gaol  delivery,  including  the 
Central  Criminal  Court,^  has  had  the  effect  of  applying  to  misdemeanours, 
tried  in  those  Courts,  the  rules  as  to  new  trials  applicable  to  such  offences 
when  tried  on  a  record  of  the  King's  Bench  Division.  This  moot  point  has 
never  been  solved  by  judicial  decision  and  the  knot  will  be  cut  by  the 
Criminal  Appeal  Bill  of  1907. 

From  this  review  of  past  and  present  practice  it  will  be  seen  that  throughout 

»  (1852)  18  Q.B.  773. 

•  (1796)  6  T.R.  619,  638;  3  R,R.R.  282. 

•  R.  V.  Bertrand  (1867),  L,R.  P.C.  520 ;  R,  v.  Murphy  (1869),  L.R.  2  P.C  535 ;  cf,  Ht 
Edai/i  Bymmjeg,  5  Moore  P.C  276  ;  13  £ng.  Rep.  496. 

•  See  /?.  ▼.  Dtidlfy,  14  Q.B.D.  273,  460;  /?.  v.  Parke  (1906),  2  KB.  432;  R.  v.  Davies 
(1906),  1  KB.  32. 
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the  history  of  English  law  the  supremacy  of  the  jury  in  cases  of  acquittal  has 
been  uniformly  recognised  ^  and  the  right  to  renew  a  verdict  of  guilty  has 
been  limited  to  cases  iHiere  the  indictment  was  bad  in  law  or  the  law  wrongly 
stated  to  the  jury  or  inadmissible  evidence  admitted,  or  the  verdict  given 
absolutely  without  any  legal  evidence.  Very  rarely,  if  ever,  has  a  conviction 
by  a  jury  been  upset  on  the  ground  that  it  is  against  the  weight  of  the 
evidemx,'  and  at  no  time  has  there  been  any  power  to  enter  judgment 
for  the  defendant  upon  any  view  of  the  weight  of  the  evidence  for  or 
against  him. 

Having  now  stated  the  existing  English  law  it  may  be  well,  before  passing 
to  the  proposab  of  the  Bill,  to  examine  shortly  the  procedure  of  certain 
British  possessions. 

Appeals  im  British  Posssssioiis :  Lidift.— Under  the  Indian  Criminal  Pro- 
cedure Code  of  1898  enormous  &cilities  for  appeal  and  revision  of  sentences 
are  given.  The  system  is  whoUy  different  from  that  of  England.  Most  Indian 
criminal  cases  are  tried  without  a  jury,  and  appeals  lie  both  from  convictions 
and  from  acquittals,'  and  on  matter  of  iact  as  well  as  on  matter  of  law,  except 
in  the  case  of  trial  by  jury,  when  the  appeal  lies  on  matter  of  law  only.^  The 
provisions  as  to  app^  are  subject  to  a  power  of  certain  magistrates  to  refer 
questions  of  law  to  the  High  Court  of  their  province  or  presidency,*  and  of 
the  High  Court  and  certain  other  Courts  to  call  for  and  revise  the  pro- 
ceedings of  subordinate  tribunals  without  any  obligation  to  hear  the  parties 
or  their  lawyers.* 

Oaaada. — ^The  law  of  Canada  as  to  appeals  in  criminal  cases  is  con- 
tained in  ss.  742-51  of  the  Criminal  Code  of  1892,  which  applies  to  all  the 
provinces  and  territories  of  the  Dominion. 

Writs  of  error  are  abolished  and  the  English  procedure  by  case  reserved 
is  adopted  (s.  743) ;  but  where  a  case  is  refused  an  appeal  lies  by  leave  of 
the  Attorney-General,  and  on  the  grant  of  such  leave  a  case  is  stated  by  the 
trial  judge  (s.  744),  Applications  for  a  new  trial  are  permitted  by  leave  of 
the  Court  of  trial  on  the  ground  that  the  verdict  was  against  the  weight  of 
the  evidence  (s.  747),  or  a  new  trial  may  be  ordered  by  the  Minister  of 
Justice  on  an  application  for  the  mercy  of  the  Crown  on  behalf  of  any  person 
convicted  of  an  indictable  offence  (s.  748). 

The  appellate  Court,  even  on  a  case  reserved,  may  direct  a  new  trial,  and 
has  exercised  the  power  where  the  trial  judge  has  contravened  the  Canada 

*  The  only  and  probative  exceptions  are  the  few  cases  in  which  the  Crown  on  writ 
of  error  could  obtain  a  fwiwrr  th  novo  alter  a  judgment  of  acquittal,  #^.  where  demurrer 
to  the  indictment  had  been  improperly  allowed  or  a  valid  indictment  had  been  wrongly 
quashed,  and  the  Court  is  naturally  averse  to  interference,  having  before  it  only  the  '*  dead 
body  of  the  evidence  without  its  spirit,  which  is  supplied  when  given  openly  and  orally 
by  the  ear  and  eye  of  those  who  received  it.** 

>  R,  V.  Sfytche  1901,  ao  N.Z.L.R.  744  746,  Stout  C.J. 

'  S.  417.  «  S.  418 :  law  includes  severity  of  sentence. 

•  S.  433-  •  SS.  435-42- 
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Evidence  Act,  1893,  by  commenting  on  the  failure  of  the  accused  to  give 
evidence  on  his  own  behalf.^ 

AnitraliA. — In  the  Australian  States  the  general  rule  is  that  the  trial 

judge  may  of  his  own  free  will  reserve  a  case  for  the  Supreme  Court,  and 
must  do  so  if  requested  before  verdict  by  counsel  for  the  defence'  unless 
the  question  raised  is  frivolous  or  unsubstantial. 

In  Queensland  and  Western  Australia,  if  judgment  is  arrested,  the  trial 
Court  must  reserve  a  case  if  so  requested  by  counsel  for  the  prosecution/ 
but  apparently  writs  of  error  cannot  be  used  nor  new  trials  ordered  except 
in  the  case  of  disagreement  in  the  first  jury,  or  on  the  consideration  of  a 
reserved  case.  In  New  South  Wales  the  English  practice  as  to  writs  of 
error  and  the  grant  of  new  trials  for  misdemeanour  is  preserved^ 

Under  the  Commonwealth  Judiciary  Act,  1903,  an  appeal  lies  by  special 
leave  of  the  High  Court  of  Australia  from  any  judgment,  final  or  interlocutory, 
in  a  criminal  matter,*  and  the  High  Court  seems  to  have  power  on  such  an 
appeal  to  grant  a  new  trial*  This  appellate  criminal  jurisdiction  has  thus  far 
been  very  sparingly  exercised  and  limited  to  points  of  great  general  im- 
portance which,  if  wrongly  decided,  might  seriously  interfere  with  the  ad- 
ministration of  criminal  justice/  It  can  be  exercised  in  favour  of  the  Crown 
even  when  the  State  Court  has  quashed  a  conviction*;  but  the  appeal  is 
limited  to  questions  raised  in  the  proceedings  before  the  Court  appealed  from.* 

Vew  Zealand. — In  New  Zealand  the  provisions  as  to  reserving  a  case 

are  substantially  the  same  as  those  in  Canada.  Either  party  may  ask  for  a 
case,  and  on  refusal  an  appeal  lies  by  leave  of  the  Attorney-General,  whether 
acquittal  or  conviction  has  taken  place.^^  A  new  trial  may  be  granted  by  the 
appellate  Court  on  considering  a  case  reserved  ^^  or  on  a  special  application 
on  the  ground  that  the  conviction  was  against  the  weight  of  the  evidence, 
or  may  be  ordered  by  the  Governor  in  Council^  Writs  of  error  and  the 
Common  Law  practice  as  to  new  trials  appear  to  have  been  abolished 

United  States — In  the  United  States  the  Federal  Constitution  and  those 
of  most  States  provide  that  no  person  shall  be  subject  for  the  same  ofience 
to  be  twice  put  in  jeopardy  of  life  and  limb.    This  provision  is  in  substance 

*  R.  V.  McGuir$  (1904),  9  Canada  Cr.  Cas.  554;   R.  v.  King  (1905),  9  Canada  Cr. 
Cas.  426. 

*  Queensland  Code,  1899^  s.  626;  New  South  Wales  Act  No.  40  of  1900^  sa.  438,  470; 
Western  Australia  Code,  1903,  s.  667. 

'  Queensland  Code,  1899^  s.  672;  Western  Australia  Code,  1902,  s.  671. 

*  Act  No.  40  of  i9CX)^  ss.  471,  474. 

*  Commonwealth  Act,  1903,  No.  ^  s.  35. 
•S.36. 

'  MUlard  v.  R.  (1906),  3  Australian  Commonwealth  L.R.  827-8. 

■  Attom^Gtntral  of  Nna  South  WaUs  v.  Jatkaon  (1906),  3  Australian  Common- 
wealth L.R.  730,  735. 

*  MilUard  V.  R.  (1906),  3  Australian  Commonwealth  L.R.  827-8. 
>*  New  Zealand  Code,  1893,  ss.  412,  413. 

»  S.  415-  "  S.  416. 
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the  same  as  the  Common  Law  rule,  but  is  more  rigidly  applied  in  fiivour  of  the 
accused  person.  It  has  the  effect  of  preventing  the  grant  of  a  new  trial  in 
the  case  of  an  acquittal,  where  the  accused  has  been  in  jeopardy.  Writs 
of  error  are  in  full  use,  and  the  criminal  jurisdiction  of  the  Supreme  Court 
c^  the  United  States  appears  to  be  exercised  mainly  if  not  solely  by  means  of 
the  Common  Law  writs  of  error/  habeas  corpus?  and  certiorari.  But  both  in 
Federal  and  State  Courts  the  general  practice  is  to  deny  a  writ  of  error  to 
the  prosecution  except  where  a  statute  otherwise  provides.  Applications  for 
new  trials  by  persons  convicted  on  indictment — ^whether  for  treason,  felony,  or 
misdemeanour — are  freely  entertained  and  profusely  granted ;  but  there  has 
been  no  attempt  to  upset  the  supremacy  of  the  jury  as  arbiter  of  the  &cts 
of  a  crhninal  case.' 

It  is  impossible  to  discuss  in  detail  the  laws  and  the  innumerable  decisions 
of  the  Federal  and  State  Courts  with  respect  to  the  grounds  for  granting  new 
trials  in  criminal  cases.  But  the  effect  upon  the  administration  of  justice  of 
the  facilities  accorded  to  accused  persons  for  obtaining  a  new  trial  on 
technical  grounds  seems  to  have  determined  the  draftsman  of  the  Criminal 
Appeal  Bill  to  avoid  at  all  costs  the  granting  of  a  new  trial.  In  other  words, 
the  supremacy  of  the  jury  is  to  be  abolished  where  it  is  most  needed — in 
cases  of  crime ;  but  retained  where  it  is  less  needed — ^in  a  civil  action. 

The  Hew  BOL — Having  thus  indicated  the  existing  law  andithe  British  and 
American  precedents  available  for  consideration,  let  us  now  pass  to  the  scheme 
of  the  BilL 

That  scheme  may  be  thus  shortly  summarised : 

(i)  To  abolish  writs  of  error  and  the  jurisdiction  and  practice  as  to  the 
grant  of  new  trials  by  the  King's  Bench  Division  in  any  criminal 
case.  In  so  doing  it  fails  to  provide  for  cases  in  which 
a  question  of  law  has  been  wrongly  decided  against  the 
Crown.* 
(a)  To  relegate  certain  classes  of  criminal  cases  to  the  status  of 
civil  proceedings,  viz,  indictments  at  Common  Law  for  the 
obstruction  or  non-repair  of  a  public  highway  or  public 
bridge  or  navigable  river.  This  merely  carries  out  a  change 
long  obviously  needed,  and  made  as  to  evidence  in  1877. 
(3)  To  create  a  new  and  final  Court  of  Criminal  Appeal  on  the 
lines  of  the  Court  for  Crown  Cases  Reserved.  To  this  the  only 
objection  will  be  the  likelihood  of  excessive  pressure  on  the  time 
of  an  undermanned  Bench. 

*  SeeSanj^yrv.  U£.  (1891),  144  U.S.  310. 
s  See  Ex  parU  Moron  (1906),  303  U.S.  96. 

■  The  practice  in  the  United  States  as  to  new  trials  seems  to  have  been  largely  based  on 
the  old  English  procedure  by  bill  of  exceptions^  which  in  England  was  not  extended  to 
criminal  cases.    See  /?.  v.  Edmttnds,  I  St.  Tr.  N.S.  785. 

*  This  defect  is  met  in  Australia  and  New  Zealand ;  see  antf,  p.  100. 
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(4)  To  preserye  the  procedure  for  reserving  Crown  Cases  and  the 

relegation  to  the  new  Court  of  their  decision.  Apparently  it 
is  hoped  that  judges,  by  reserving  cases,  will  stay  the  plague  of 
appeals. 

(5)  To  grant  a  right  of  appeal  to  the  new  Court  on  questions  of  fact 

or  law  or  of  mixed  law  and  &ct,  in  every  case  of  conviction  on 

indictment  except  as  above  stated  and  except  as  to  indictments 

for  treason  or  felony  against  persons  having  privilege  of  peerage 

and  to  grant  to  the  new  Court  as  to  such  appeals  a  jurisdiction 

substantially  identical  with  that  possessed  by  the  Civil  Court  of 

Appeal  as  to  cases  tried  by  a  judge  without  a  jury,  ue.  power  to 

go  through  all  the  evidence  taken  at  the  trial,  to  form  their  own 

opinion  on  it,  and  if  they  desire  to  take  further  evidence ;  and  to 

grant  to  the  new  Court  also  the  power  to  give  final  judgment 

on  the  whole  case  as  appears  to  them  just,  without  regard  to  the 

original  verdict  and  without  the  need  of  resubmitting  the  fiicts 

to  a  new  juiy. 

This  plan  differs  from  the  law  now  in  force  in  Englandand  throughout  the 

Empire  in  absolutely  depriving  the  appellate  Court  of  power  to  order  a  new 

trial    The  promoters  of  the  Bill  are  no  doubt  actuated  by  mixed  motives : 

desire  to  avoid  the  scandals  attendant  on  the  fitdlities  for  retrial  in  the 

United  States  and  inclination  to  rely  on  the  old  maxim, "  not  twice  in  jeopardy," 

already  quoted. 

•  The  provision  as  to  appeals  is  coupled  with  a  farther  provision. 

(6)  To  empower  the  Court,  on  the  lequest  of  the  Home  Secretary,  to 

report  on  questions  raised  by  petitions  for  exercise  of  the 
prerogative  of  mercy  presented  to  the  Crown  by  convicted 
persons. 
The  Proposed  Sew  Court. — ^The  draftsman  of  the  Bill,  in  combining 
the  system  of  review  by  repeal  and  review  on  reference,  indicates  the  weak 
point  of  the  Bill.  The  new  Court  is  to  be  on  the  one  hand  an  ordinary 
Court  of  justice  and  on  the  other  a  sort  of  Judicial  Committee  to  advise 
the  Crown  on  petitions  to  admit  appeals  for  clemency.  In  exercising  the 
prerogative  of  mercy,  the  Crown  may  refuse  to  avail  itself  of  the  con- 
sequences of  conviction  by  verdict,  but  where  a  Court  of  justice  is  called  on 
to  take  up  the  position  of  the  Crown  on  a  criminal  ^>peal,  it  is  invited 
to  depart  from  its  proper  sphere.  Under  the  Bill  it  is  empowered,  nay 
required,  to  take  upon  itself  the  final  appreciation  of  the  facts  of  a  criminal 
case  upon  a  perusal  of  the  shorthand  notes  taken  at  the  trial,  and  upon 
evidence  never  submitted  to  a  jury  and  which  might  produce  upon  that  lay 
tribunal  a  very  different  impression  from  that  produced  on  the  judicial  mind. 
Experience  and  the  precedents  already  given  point  to  the  conclusion  that,  if 
criminal  appeal  in  the  modem  sense  is  to  be  allowed,  it  would  be  better 
to  allow  it  on  precisely  the  same  lines  as  in  civil  cases,  ix.  substantially  on 
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the  grounds  on  which  it  is  now  allowed  in  criminal  cases  in  the  King's  Bench 
Division,  but  subject  to  the  rule,  now  applied  in  civil  cases,  that  no  new  trial  is 
to  be  ordered  except  for  a  substantial  miscarriage  of  justice.  Under  the  new 
Bill  the  judges  will  either  be  too  shy  of  interfering  with  the  jury,  which  will 
cause  further  appeals  to  the  Home  Office,  or  too  ready  to  interfere,  which 
will  impair  the  position  of  the  jury  in  criminal  trials. 


PRIMITIVE     LAWS    AND    THEIR    INVESTIGA- 
TION  :    A  SUGGESTION. 

\Cantriiuted  by  Sir  John  Macdonbll,  C.B.] 

Few  things  are  more  needed  ini  the  interests  of  comparative  jurisprudence 
than  a  thorough  and  faithful  account  of  customs  and  laws  of  primitive  or 
undeveloped  communities.  Much  excellent  work  has  been  done  in  almost 
every  country  where  such  are  to  be  found.  Science  owes  a  debt  of 
gratitude  to  certain  missionaries  who  have  sought  to  see  things  as  they 
are  without  imparting  their  own  ideas  into  their  observations.  The  modern 
traveller  is  generally  better  equipped  than  his  predecessor  as  an  accurate 
collector  of  fact ;  he  is  probably  forewarned  against  fallacies  and  delusions 
to  which  early  travellers  were  exposed.  There  is  more  genuine  curiosity, 
less  dogmatism,  more  open-mindedness  in  a  region  in  which  the  sciolist 
and  the  dogmatist  have  had  too  much  their  own  way.  The  works  of 
Post,  Bastian,  and  Ratzel  have  raised  the  standard  of  accuracy.  One  great 
aid  to  the  investigator  is  a  questionnaire  prepared  by  ethnologists  and 
jurists,  covering  the  whole  field  of  native  life;  suggesting  points  which 
would  not  occur  to  every  mind;  and  enabling  the  results  collected  by 
one  observer  to  be  compared  with  those  obtained  by  another.  Several  such 
questionnaires  have  lately  been  prepared ;  one  of  the  most  carefully  constructed 
is  that  elaborated  by  Dr.  Max  Beneke.  We  may  mention  another  valu- 
able guide  in  this  field.  In  the  course  of  the  preparation  of  his  great 
work  on  Roman  Criminal  Law,  Mommsen  deemed  it  necessary  to  procure 
information  as  to  the  criminal  law  of  other  civilised  communities.  He  ac- 
cordingly prepared  "  Fragen  zur  Strafrechtsvergleichung,"  which  he  circulated 
among  experts,  legal  and  philological.  It  was  one  of  the  last  works  in  which 
he  was  engaged,  and  it  did  not  see  the  light  until  his  death  in  November  1903. 
The  questions  and  answers  have  been  edited  and  published  by  Dr.  Karl  Binding, 
and  they  are  a  valuable  contribution  to  the  solution  of  problems  which 
require  a  wide  survey  and  exact  knowledge. 

The  most  common  defect  of  such  interrogatories  is  their  one-sided 
character  :  their  authors  have  had  in  view  particular  forms  of  society,  and  the 
questions  which  they  suggest  are  inapplicable  to  another  social  organisation. 

In  the  latest  number  of  the  JRivista  Italiana  di  Sociologia  is  a  careful 
study  by  Signor  Sarorgnan  of  the  political  and  social  constitution  of  the 
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Polynesian  races.  The  writer  brings  out  the  feeble,  imperfect  character  of  their 
political  organisation,  the  division  of  the  population  into  two  groups,  severed 
by  the  law  of  taboo — the  sacred  (mod)  and  the  pro&ne  (noa) — the  trifling 
importance  of  the  land,  and  the  strange  phenomena  which  are  the  result 
of  a  superabundance  of  population.  It  is  obvious  that  a  questionnaire 
applicable  to  a  nomad  tribe  or  to  one  with  well-formed  political  institutions 
might  not  suit  the  purposes  of  the  investigator  into  the  condition  of  the 
oceanic  races.  Another  common  vice  in  investigations  of  this  character 
is  the  *'  aloofness "  of  the  inquirer ;  he  sees  the  natives  afar  off  and  as 
in  a  picture.  Herr  Schillings,  the  African  traveller,  tells  us  how  much  •  he 
learned  as  to  them  when  he,  a  solitary  European,  lived  with  them  in  camp. 
We  have  received  from  M.  Torday,  a  well-known  African  explorer,  a 
copy  of  a  questionnaire  very  carefully  prepared  by  Mr.  Read  of  the  British 
Museum,  with  the  collaboration  of  M.  Torday  and  Mr.  Joyce,  secretary 
of  the  Anthropological  Institute.  We  extract  from  it  the  queries  which 
specially  relate  to  the  laws  of  primitive  races,  in  the  hope  that  they  may 
be  of  use  to  some  of  our  readers  : 

2hui€,'-{i)  Do  the  people  interchange  any  articles  of  produce  or  manufacture  ? 
(2)  What  trades  are  carried  on  by  men  and  women  respectively  ?  (3)  Do  the  people 
woik  as  slaves  for  the  chief,  or  sell  their  produce  to  him  ?  (4)  Do  all  labour 
irrespective  of  class  or  sex?  (5)  Is  skill  in  handicraft  respected,  or  is  labour 
regarded  as  a  degradation  ?  (6)  At  what  age  do  boys  and  girls  begin  to  labour  ?  (7) 
Is  there  any  common  place  of  trade  for  village,  for  tribe,  for  neighbouring  tribes  ? 
Are  the  markets  periodical  ?  (8)  Who  attend  the  markets ;  is  credit  given  ?  (9)  In 
case  of  debt  is  war  made,  are  goods  of  other  traders  or  of  the  same  nationality 
seized,  or  what  ?  (10)  When  trading  with  a  foreigner,  how  is  a  bargain  concluded ; 
is  there  a  trading  language  ?    (11)  How  are  middlemen  paid  ? 

Property.— {i)  May  aU  persons  own  {a)  land ;  {b)  slaves ;  (c)  other  personal 
property?  If  not,  who?  May  women?  Children?  Joint  ownership?  (2)  Who 
do  in  fact  own  land,  slaves,  etc.  ?  How  is  title  to  land  derived  ?  (3)  Does  land 
ever  revert  to  the  chief?  (4)  Can  land,  slaves,  etc,  be  sold?  Exchanged?  What 
conditions  ?  Rented  ?  (5)  Can  strangers  hold  land  ?  (6)  How  are  boundaries  of 
land  distinguished?  Landmarks?  Ceremonies,  when  set  up?  (7)  Ownership 
of  water  ?  FirsUfiruits  ?  Game  ?  Fish  ?  (8)  Is  property  lent  ?  At  interest  ? 
How  recovered  from  borrower  ?  (9)  Rights  of  creditor  over  debtor  ?  Can  he  sell 
him  as  a  slave ;  his  children ;  his  relatives  ?  (10)  What  happens  if  a  debtor  dies  ? 
Can  creditor  \:laim  his  body?  Does  person  who  buries  dead  take  over  debt? 
(11)  Do  owners  of  land  own  {a)  crops ;  \b)  trees,  etc 

Inheritance.-^i)  Who  inherits  the  property  of  {a)  the  father;  {b)  the  mother; 
(r)  mother's  brother  ?  (2)  If  more  than  one,  in  what  proportions  ?  Failing  the  first 
heir,  who  follows  ?  In  what  order?  (3)  Any  special  rules  of  inheritance  for  oldest 
or  youngest?  For  sons  as  distinguished  from  daughters?  For  children  as  dis- 
tinguished from  sister's  sons  or  daughters  ?  (4)  Does  the  widow  inherit  ?  What 
happens  if  widow  re-marries?  Or  the  widower?  (5)  Does  an  adopted  child 
inherit?  A  blood-brother?  Can  slaves  inherit?  (6)  Are  the  rules  the  same 
(a)  for  slaves;  {b)  landed  property;  {c)  weapons;  {d)  other  property?  (7)  Can 
property  be  left  at  will,  or  is  inheritance  fixed  ?  Evasion  of  rules  ?  (8)  Has  the 
chief  a  right  to  any  of  the  property  ?  (9)  Is  guardianship  known  ? 
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SidveryrHi)  Are  tlavea  kept;  what  is  their  proportion  to  the  rest  of  the 
population  ?  (a)  How  do  individuals  become  slaves,  by  birtb,  capture,  debt,  crimen 
etc  ?  (3)  Has  the  owner  power  of  life  and  death  ?  (4)  What  are  their  tasks ;  do 
they  take  part  in  war  ?  ($)  Can  they  marry ;  if  so,  in  what  class,  and  what  is  the 
position  of  their  children  ?  (6)  Can  they  redeem  themselves ;  if  so,  what  position 
do  they  take?  (7)  Are  they  branded,  marked,  or  distinguished  by  dress?  (%) 
Can  they  possess  property  or  slaves  of  their  own?  (9)  Who  is  responsible 
for  a  debt  incuiied  by  a  slave?  (10)  What  becomes  of  a  slave  on  death  of 
owner? 

Gcvemmettt^l )  The  title  of  the  chief  of  a  community ;  is  he  divine  ?  (2)  How 
appointed ;  \b  there  any  test  of  physical  qualifications  before  or  after  accession  ? 
(3)  If  elected,  by  whom ;  what  happens  in  case  of  dispute  ?  (4)  Is  there  any 
interim  ruler  or  an  intenegnum  ;  how  long?  (5)  May  women  or  minors  succeed ; 
who  is  the  heir  ?  (6)  What  is  the  extent  of  the  chiefs  power ;  is  he  killed  in  case 
of  misfortune  {e.g.  drought  or  famine) ;  or  after  the  lapse  of  a  certain  time  ?  (7) 
Are  taxes  paid,  or  any  tribute  from  a  subject  people?  (8)  Have  petty  chifds 
independent  jurisdiction ;  how  are  they  appointed  ?  (9)  Are  they  accountable  to 
the  head  chief  or  do  they  act  as  a  check  upon  him  ?  (10)  Do  they  ever  meet  in 
council?  (11)  Is  there  a  councU  of  elders,  warriors,  people?  Describe  any 
ceremonies  connected.  (12)  How  are  councillors  or  ministers  appointed;  what 
offices  do  they  hold?  (13)  What  is  the  revenue  of  the  chief  and  officers?  (14) 
Are  their  annual  or  more  frequent  feasts  at  the  capital  for  payment  of  dues,  etc  ? 
(15)  How  are  subject  tribes  ruled  ? 

jMiHce^ — (i)  How  is  stolen  property  recovered;  questions  of  inheritance 
decided  ?  (2)  Is  blood  revenge  customaiy ;  in  what  cases ;  any  right  of  retaliation 
for  blood  revenge?  (3)  Who  are  the  avengeis;  on  whom  does  the  penalty  fall; 
if  on  other  than  the  offender,  must  he  compensate  Cunily  or  village ;  does  it  frdl 
on  amimals  ?  (4)  Any  composition  (price  of  blood)  or  fine  for  offences ;  vdio 
pays;  who  receives;  is  acceptance  optional?  (5)  Any  right  of  asylum;  aft 
particular  times ;  where  |  have  priests  or  women  special  rights  ?  (6)  Is  there  a 
criminal  law  side  by  side  with  blood  revenge  \  what  punishments  1  can  a 
substitute  undergo  punishment ;  can  a  fine  be  paid  ;  who  pays  and  «Ao  receives? 
(7)  Has  the  chief  a  right  to  pardon  ?  (8)  Form  of  trial  \  who  carries  out  sentence  ? 
(9)  What  constitutes  (a)  murder  $  {b)  homicide,  etc. ;  punishment  for  attempt 
at  murder  {  homidde  in  self-defence  ?  Distinguish  kinds  of  crimes.  (io>  Are 
secret  societies  political  bodies?  (ll)  Right  of  appeal?  (12)  Is  drunkenness, 
madness,  etc,  an  excuse  ?    (13}  Are  children  punished  \  animals  punished? 

Crimes. — (i)  Is  homidde  considered  a  crime;  under  what  circumstances  is 
it  excusable?  (2)  Is  there  a  distinction  between  acddental  and  wilful  homidde? 
(3)  Is  suidde  considered  criminal  or  praiseworthy?  (4)  With  regard  to  maiming 
rape,  abduction,  seduction,  abuse  of  children,  assault,  adultery ;  are  these  lo  be 
revenged  by  the  party  injured,  or  must  he  appeal  to  chief  or  others ;  are  any 
regarded  as  mere  venial  ofiences  ?  (5)  How  are  treason,  rebellion,  and  offences 
against  the  chief  treated ;  ia  the  dignity  or  perK>n  of  the  latter  protected  by 
any  special  sanction  ?  (6)  How  are  offences  sgainst  priests  or  the  ceremonies  of 
religion  treated. 

Orgamsatum.-^i)  What  relatives  live  in  the  same  house  ?  (2)  How  many 
huts  are  there  in  the  average  village  ?  Are  the  villagers  at  peace  with  each 
other,  united  only  against  enemies,  etc  ?  (3)  Are  villages  banded  together  in 
groups?  If  not,  what  is  the  next  unit  above  a  village?  Define  carefully  what 
you  mean  by  sub-tribe,  tribe,  etc,  or  by  any  other  tenns.    (4)  What  constitutes 
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Bberriiip  of  a  tribe^  etc?  Do  inluibiUuiU  of  a  locality  regard  themaelvea 
as  akin?  (5)  What  is  the  rebtion  of  language  and  tribal  limits?  Or  of  the 
boundary  of  a  chiefs  or  king^  power?  (6)  Give  a  list  of  tribes  known  to  you, 
with  a  map,  if  possible.  (7)  Is  there  any  other  grouping  besides  that  dependent 
on.  geographical  nearness  ?  Do  blood  relatifes  in  different  parts  of  the  countiy 
feel  that  there  is  a  tie  between  them?  Any  tie  between  people  of  same  age 
{^  age-classes)?  Of  same  occupation?  (8)  Does  a  man  feel  himself  equally 
near  to  his  mother's  and  his  father's  relatives?  If  not,  to  wfaidi?  (9)  Does  he 
belong  to  one  kin  only,  ut.  to  a  body  of  people  who  believe  that  they  are 
related  in  virtue  of  descent  reckoned  through  women  only?  or  through 
men  only? 

JlfmfA^.— <i)  Give  a  genealogical  tree,  showing  a  man's  lineal  and  collateral 
relations  in  ascending  and  descending  direction.  This  can  best  be  done  by 
actually  collecting  genealogies*  as  many  as  possible^  from  the  natives.  These  are 
of  great  value  if  complete,  and  should  be  sent  with  replies.  After  finding  what 
relatives  an  individual  has  (both  by  blood  and  marriageX  eod  entering  them 
00  the  table,  find  oat  vHiat  term  of  relationship  he  applies  to  each,  and  enter 
it  on  the  sheet  under  the  name  oi  the  person.  If  possible,  give  dan  names  alao^ 
and  district  ficom  which  the  persons  mentioned  came,  where  they  reside,  age. 
Give  index  numbers  to  each  person  and  each  table,  and  use  in  plan  of  village, 
etc  (2)  Are  terms  of  relationship  used  as  terms  of  address?  (3)  Are  special 
dnties  owed  to  or  from  persons  standing  in  certain  relationships  ?  If  so,  what  ? 
(4)  Are  any  relations  avoided,  €,g,  sister,  mother4n4aw,  their  names  not 
mentioned  ?  (5)  In  speaking  of  relations,  use  the  terms  **  mother's  brother,"  *'  father's 
taroCher,'*  in  preference  to  undo ;  mother's  sister^s  son,  mother's  brother's  son, 
etc,  in  preference  to  cousin,  as  unde,  aunt,  cousin,  brothei^in-law,  etc,  are 
ambigooos.  (6)  If  it  is  impossible  to  send  genealogies,  as  directed  above,  give 
the  native  terms  of  relationship,  with  equivalents  in  English,  ss  just  directed. 
(7)  If  the  rebtioosh^  terms  are  not  the  same  when  used  by  women  as  when 
need  by  men,  show  wherein  the  difference  consists.  (8)  Are  genealogies  kept? 
How  ikr  back  can  they  go? 

Maniag§.^\)  What  are  the  ceremonies ;  more  than  one  mode  of  marriage? 
(2}  How  are  wives  purchased;  all  paid  at  once ;  service  for  wife ;  who  receives 
payment  ?  (3)  Anything  of  the  nature  of  wife  capture,  real  or  pretended  ? 
(4)  Rights  and  duties  of  husband  and  wife  ?  ($)  More  than  one  kind  of  marriage; 
on  what  does  it  depend?  (6)  Polygamy;  frequent  or  not;  on  what  does  it 
depend }  may  a  man  have  as  many  wives  as  he  pleases  ?  (7)  Do  the  wives 
live  together;  have  all  equal  righto?  (8)  Is  concubinage  found;  temporary 
marriage;  marriage  of  dead?  (9)  Is  poljrandry  permitted  if  no  child  is  born? 
(10)  Whom  may  a  man  marry;  from  outside  tribe?  (11)  Does  the  wife  go  to 
live  with  the  husband,  or  vkt  ver$d\  any  change  at  a  later  period?  (12)  Does 
a  man  have  connection  immediatdy  after  marriage  ;  does  he  visit  his  wife  by 
stealth  only;  does  the  wife  return  to  her  parents  for  a  time?  (13)  Is  stress 
bud  on  the  virginity  of  a  bride  ?  (14)  Any  symbolic  marriage ;  to  tree  ;  animal ; 
woman ;  god ?  (is)  Do  they  exchange  wives ;  lend  them  ;  hire  them  out  ?  (16) 
Child  marriage  ;  who  chooses  wife  ?  (17)  Who  proposes  marriage  ;  is  consent  of 
woman  needed?  (18)  What  relatives  may  a  man  marry;  may  he  marry  his 
father's  wives  ?  (19)  May  a  man  divorce  wife  at  will ;  or  when ;  may  a  wife 
divorce  husband  at  will;  or  when?  (20)  To  whom  do  children  belong?  (21) 
Any  marriage  portion  ?  (22)  How  about  bride  price  or  marriage  portion  if  one 
^NNise  dies?    (23)  Has  a  man  {€,g,  of  same  age-dass,  f>.  of  same  age  as 
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another)  right  of  (a)  occasional,  {I)  permanent  access  to  the  wives  of  dass 
mates? 

Famtfy.^i)  Do  children  belong  to  the  family  of  the  father  or  the  mother  ?  Is  a 
diild  legally  of  kin  both  to  father  and  mother ;  if  not,  to  which  ?  (3)  Does  a  father 
buy  his  children  from  the  mother's  family?  (3)  Does  a  child  inherit  from  its  father  ? 
From  its  mother's  brother  ?  (4)  If  the  child  belongs  to  the  mother's  family,  does  the 
father  take  any  part  in  birth  ceremonies  ?  (5)  Does  the  position  of  the  children 
depend  on  the  form  of  marriage  ?  On  the  payment  of  the  bride  price  ?  Or  on 
any  variable  factor  ?  (6)  In  case  of  polygamy,  have  all  children  equal  rights  ? 
(7)  In  case  of  divorce  or  separation,  what  becomes  of  the  children  ?  (8)  What 
rights  has  a  father  over  his  children  ?  May  he  kill  them  ?  Sell  them  ?  (9)  is 
adoption  practised?  Blood  or  milk  brotherhood?  What  ceremonies?  What 
effect  on  blood  feud,  etc.?  Is  blood  sisterhood  known?  (10)  What  is  the 
position  of  the  children  (a)  of  a  slave  woman  and  free  man?  (d)  Of  a  slave 
and  a  free  woman  ?  (^  Of  two  slaves  belonging  to  different  masters  ?  (i  i)  How 
long  do  children  remain  under  authority  of  father?  Can  they  leave  father's 
house  at  will?  When?  What  authority  has  head  of  family?  (12)  Are  male 
and  female  children  brought  up  together  ? 

Widows. — ( I )  What  becomes  of  a  widow  ?  Does  she  pass  with  other  property  ? 
(2)  Is  widow  sacrifice  known  ?  (3)  May  a  widow  viarry  again  ?  If  so,  does  she 
choose  ?  (4)  Do  they  inherit ;  if  so,  how  much  ?  ($)  Ceremonies  of  mourning  ? 
Special  dress  or  painting?  How  long?  (6)  How  are  posthumous  children 
regarded?  (7)  Do  widows  return  to  their  own  families  or  districts?  (8)  Do 
they  take  (a)  sons,  {d)  daughters  with  them  ? 

Aforals.—'(i)  What  words  are  used  to  express  right  and  wrong,  virtuous  and 
vicious?  (2)  What  distinction  is  drawn  between  punishable  crimes  and  wrong 
acts  only  to  be  visited  by  public  reprobation?  (3)  What  acts  are  considered 
wrong  when  done  against  a  tribesman,  but  right  when  done  against  an  alien? 
What  duties  are  owed  to  tribesmen  and  not  to  others  ?  (4)  Are  gods  or  spirits 
supposed  to  punish  by  afflicting  the  transgressor  or  his  family?  (5)  Are  the 
acts  of  a  man  supposed  to  affect  the  state  of  his  soul  before  or  after  death  ? 
(6)  Is  hospitality  towards  tribesmen  or  all  men  a  duty ;  is  it  wicked  or  mean 
to  refuse  it?  What  are  the  consequences?  (7)  Is  cheating  approved  or  con- 
demned, in  the  case  of  a  tribesman,  of  a  stranger  ?  (8)  Is  lying  wrong  in  itsell^ 
or  under  particular  circumstances  or  to  particular  persons  ?  (9)  Is  the  breaking 
of  promises  or  oaths  condemned?  (10)  Is  adultery  a  personal  injury  or  an 
offence  against  morals  ?  (11)  How  does  public  opinion  judge  of  unnatural  acts  ? 
(12)  How  is  cowardice  regarded  and  punished? 

Covenants,  Oaths,  and  Ordeals, — (1)  What  forms  of  covenant  are  used,  as 
in  setting  tribe-rights,  making  peace,  etc?  (2)  Do  they  appeal  to  any  personal 
being  to  punish  breaches  of  faith?  (3)  Is  anything  resembling  an  oath  taken 
by  an  accuser,  witness,  etc.  ?  Give  words.  (4)  If  so,  is  it  accompanied  by  any 
symbolic  act,  and  what  is  the  explanation?  (5)  Is  the  blood  of  the  parties 
mingled  or  drunk  ?  (6)  Is  the  blood-covenant  regarded  as  a  process  of  adoption 
into  the  community  ?  (7)  Is  eating  and  drinking  together  of  any  particular  food  a 
form  of  covenant?  (8)  Are  ordeals  in  use,  as  plunging  in  water,  passing  through 
fire,  taking  poison ;  if  anything  said,  may  a  deputy  be  employed  ? 

Taboo.--^\)  Are  certain  kinds  of  food  forbidden,  though  wholesome  ?  To  whom ; 
individuals,  family,  tribe?  Always,  or  at  certain  age,  times  of  the  year,  etc.? 
Why?  By  priest's  order?  (2)  Are  prohibitions  the  same  for  male  and  female 
animals  ?    For  men  and  women ;  for  warriors,  old  and  yo\mg  ?    (3)  Any  special 
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prohibition  forhiinten?  Fishen?  Kings?  Priests?  (4)  What  reasons  do  the 
natives  give  for  any  prohibitions?  (5)  Any  prohibitions  immediately  before  or 
after  birth  of  child?  Why?  (6)  May  women  eat  with  men?  King  with 
subjects,  etc.,  or  may  they  be  seen  eating  ?  (7)  Is  person  of  king,  chief,  or  priest 
sacred?  Are  they  forbidden  to  do  things  permitted  to  others?  (8)  May  name 
of  dead  be  mentioned,  and  why  not?  Of  mother-in-law?  Of  other  relatives? 
(9)  Any  words  or  language  specially  sacred,  and  not  to  be  used  by  all  ?  (10)  Any 
places  not  to  be  profaned?  Who  may  not  touch  them?  Men,  women? 
(II)  Punishment  for  violating  prohibition?  (i3)  Are  taxes  imposed  arbitrarily? 
By  whom  ?    In  what  words  ? 

In  many  respects  from  the  point  of  view  of  the  ethnologist  Dr.  Beneke's 
questionnaire  is  more  satisfactory ;  it  touches  points  of  interest  overlooked 
in  the  queries  quoted  above.  To  illustrate  the  Uioroughness  of  the  investiga- 
tion which  he  proposes  to  carry  out,  we  quote  the  list  of  questions  relative 
to  criminal  law : 

StrafireM.  —  Wer  verfolgt  und  bestraft  ?  Kann  der  Stammeshftuptling— 
welcber  sonstige  hdchste  Inhaber  der  Strafgewalt — alle  Delikte  verfolgen  ?  Oder 
nur  bestimmte  schwere,  und  welche  ?    Wer  verfolgt  die  leichteren  ? 

Wird  von  Amtswegen  vorgegangen?  Oder  ist  ein  Antrag  des  Verletzten 
erforderlich  ?  Kann  oder  muss  derselbe  unter  bestimmten  Voraussetzungen  durch 
einen  solchen  seiner  Verwandten  (welcher  ?)  ersetzt  werden  ? 

Giebt  es  ein  Begnadigungsrecht?  Wem  steht  es  zu  ?  Wie  wird  es  ausgeflbt  ? 
Besonders  bftufig  bei  gewissen  Klassen  von  Th&tem?  Bei  gewissen  Gelegen- 
heiten? 

Giebt  es  Asyle?  Was  gUt  als  Asyl?  Schfltzt  die  Flucht  ins  Asyl  nur  bei 
iiahrlassig  begangenen  Delikten  ?  Wen  schQtzt  das  Asyl  nicht  ?  Wie  lange  dauert 
dasAsylrecht? 

Giebt  es  eine  Auslieferung  gewisser  —  welcher?  —  Verbrecher  an  fremde 
Stamme  ?    Wird  sie  durch  Androbung  von  Krieg  erzwungen  ? 

Giebt  es  eine  religiose  neben  der  weltlichen  SOhne  ?  FOr  welche  Klassen  von 
Thatem?    Welche  Thaten  ?    Mit  welcher  Wirkung  ? 

Hat  der  Verletzte  oder  seine  Verwandten  (welche?)  das  Recht  —  oder  die 
Pflicht  —  sich  an  dem  Missethater,  oder  seiner  Familie,  bezw.  seinen  Stammes- 
genossen  zu  rftchen  ? 

In  welchen  Fallen  findet  Blutrache  statt  ?  Wer  nimmt  daran  Teil  ?  Welche 
Regeln  sind  massgebend  ? 

Wodurch  kann  die  Blutrache  abgewandt  werden  ?  Ist  sie  gewohnheitsmassig 
durch  ein  Wergeld  ablOsbar?  Wie  hoch  ist  dasselbe?  Giebt  es  Abstufungen 
nach  Stand?  Alter?  Geschlecht?  Welche?  Wird  es  sofort  bezahlt  oder  in 
Raten?  ev.  durch  Abarbeitung?  Muss  Sicherheitsbestellung  durch  Bdrgen  oder 
PfiLnder  angenommen  werden  ?  Wem  iUlt  das  Wergeld  zu  ?  Ein  Teil  an  den 
Richter?  Welche  Folgen  hat  die  Nichtzahlung  ?  Wer  ist  nachst  dem  Thater  zur 
Zahlung  verpflichtet?  Gilt  der  Satz  Auge  um  Auge,  Zahn  tun  Zahn?  Nur 
zwischen  AngehOrigen  desselben  Standes  ?    Stammes  ? 

Giebt  es  bestimmte  Bussen  fdr  die  Verletzung  einzelner  Glieder  etc.  ?  Wie 
hoch  sind  dieselben  ?    Sind  sie  nach  Stand,  Alter,  Geschlecht  abgestuft  ?    Wie  ? 

Welche  nach  europaischen  BegrifTen  strafbaren  Handlungen  sind  nach  den 
Anschauungen  der  Eingeborenen  erlaubt  a  gegen  Stammesgenossen  ?  0  AngehOrige 
fremder  Stamme  ?  y  Europaer  ? 


no       PRIMITIVE  LAWS  AND  THEIR  INVESTIGATION : 

Welcfae  Vonchiiften  giebC  es  Qber? 

Mord  und  Totschlag  ?    Wekher  Unterschied  wird  zwiacheQ  beidcn  gemacht  ? 

KOrperrerletzung  ?    Misahandluog  tod  SUaven  ?    Thierquftleret  ? 

Ehebruch  ?  Darf  der  Ehemann  den  auf  fiiacher  Thai  eiUppten  Ehebrecher 
tACen?    DieFrau? 

Notzucht  ?    Miaabrauch  waibUdier  geacUechtlidi  unreifer  Paaoiieii  ? 

Beleidigung  ? 

Raub? 

Diebatahl?  inabeaondere  befliger  Gegenatiode  ?  cur  Naditasit  ? 

BetrtJg? 

Falachung  von  Waaren  und  Tauachmitteln  ? 

Zauberei? 

Meineid  ? 

UrkundenfiUachung  ? 

GrenzsteinTeiTQckiing  ? 

Landesverrat?\ 

Landfriedensbruch  ? 

Ifarktfriedenabrudi  ? 

Die  Obertietung  der  Speiaenrerbote  ?  Wdche  giebl  ea?  Inabeaondere  fOr 
die  SchQtzlinge  beatimmter  Gottheiten  ? 

lat  der  Genuaa  —  der  Verkauf  —  berauachender  Getrtnke  verboten  oder  iigend 
wie  beschr&nkt?  Welcfae  sind  bekannt?  Sind  einige  erst  in  historiacfaer  Zeit 
eingefahrt  ?    Wird  Menscfaenfleisch  genoasen  ?    Heimlich  ?    Steht  Strafe  darauf  ? 

Wild  daa  Gehen  ohoe  BeUeidung  oder  Bemalung  —  in  Gegenwart  von  Stam> 
mesfremden  —  beatraft  ?  oder  umgekehrt  in  gewiasen  Fftllen  daa  Bekleidetgehen  ? 

Wird  daa  unerlaubte  Waffentragen  beatraft  ?    Wem  iat  ea  verboten  ? 

Wann  bleiben  obige  Delikte  strafioa? 

Wie  wird  beatraft  der  Verauch  einea  Deliktea?  Tiitt  Strafloaigkeit  bei  aog. 
thfltiger  Reue  ein  ?    Die  Beihalfe  zu  einem  Delikt  ? 

Welche  Strafmindening  tritt  ein  bei  fahrlAaaig  begangener  Strafthat  ? 

Tritt  Straffreiheit  ein  im  Falle  der  Notwehr  ?    Des  Nothatandea  ? 

1st  ein  Loskauf  zulAssig  ?  1st  die  Strafe  an  einem  Stellvertreter  voUalreckbar  ? 
Unter  welchen  Voraussetzungen  ? 

Welche  KOrperatrafen  giebt  es?  Sind  aie  auch  an  Frauen,  inabesondere 
achwangeren,  vollatreckbar  ?  Wie  erfolgt  die  Hinricfatung  ?  Durch  wen  wird  die 
KOrperstrafe  vollstreckt  ? 

For  welche  Delikte  giebt  es  VermOgensstrafen  ?  Wie  hoch  sind  diese  in  den 
einzelnen  Fftllen  ?  An  wen  fallen  aie  ?  Iat  die  Konfiskation  dea  ganzen  VermO- 
gena  bekannt  ? 

Giebt  es  die  Strafe  der  Verbannung  ?  Der  Friedlosigkdt  ?  ev.  unter  welchen 
Voraussetzungen  und  mit  welchen  Folgen  ? 

Giebt  es  Ehrenstrafen ?  Auf  Zeit?  Dauemd?  Auch  nach  dem  Tode  an  der 
Leiche  vollatreckbar  ? 

Welche  Freiheitsstrafen  aind  Oblich?  Wer  bekAstigt  die  Gefangenen  ?  GiebC 
es  verschiedene  Arten  derselben?  Wie  werden  die  Gefingenen  besch&ftigt? 
Wem  fUlt  der  Arbeitsverdienst  zu  ? 

Welche  religiOsen  Strafen  sind  bekannt  ?  Insbesondere  welche  Folgen  hat  die 
BerOhrung  unreiner  Gegenstftnde  ?  Welche  gelten  als  unrein  ?  Die  BerOhrung 
heiliger  GegenstAnde,  und  welche  sind  dies  ? 

Findet  ein  Strafverfahren  gegen  Thiere  statt  ?  Gegen  welche  ?  Unter  welchen 
Vorauasetzungen  ? 


A  SUGGESTION.  iii 

Ejtfaer  quesHonnaire  will  be  of  great  use  to  investigators ;  and  we  are  not 
without  hope — and  it  is  the  main  purpose  of  these  remarks  to  give  expression 
to  the  hope — that  there  will  be  one  day  carried  out  a  thorough  ethnological 
survey  of  the  primitive  communities  within  the  Empire — a  survey  con- 
ducted independendy  but  on  similar  lines  and  with  the  aid  of  a  well-con- 
structed questionnaire.  No  task  would  be  more  deserving  of  the  attention 
and  concerted  action  of  the  many  societies  now  doing  good  work  in  this  field. 
If  the  preparation  of  a  Corpus  Inscriptionum  Latinarum  or  Greeccarum  is 
worthy  of  the  united  efforts  of  scholars,  can  less  be  said  of  the  collection 
of  customs  older  than  any  inscriptions  ?  As  to  both  kinds  of  work,  delay 
is  mischievous,  sometimes  fatal :  inscriptions  are  effaced  or  blurred,  but  not 
less  so  than  primitive  habits  and  ancient  laws  not  committed  to  writing. 
If  it  is  right  to  take  measures  to  preserve  the  fauna  of  Africa,  threatened 
with  extirpation,  is  it  not  important  to  save  the  fast-perishing  records,  the 
oldest  muniments  of  the  race,  it  may  be,  of  archaic  usages  ?  Ten  or  twenty 
years  hence  it  may  be  impossible  as  to  many  communities  to  distinguish  the 
primitive  elements  from  those  which  have  filtered  into  them  by  reason  of 
their  contact  with  civilisation.  Should  any  of  our  readers  desire  to  give 
effect  to  the  proposal  which  is  here  made — the  preparation  of  an  ethnological 
atlas  or  carpus  of  the  primitive  laws  and  customs  found  within  the  British 
Empire — ^the  Journal  will  give  them  what  aid  it  can. 


BILLS  OF   EXCHANGE  AND  INTERNATIONAL 
CODIFICATION. 

{Contributed  by  W.  J.  Barnard  Bylrs,  Esq.] 

The  TftrioQi  Attempts  at  Codiiloatlon.— The  preparation  of  an  international 
bill  of  exchange  code  has  long  been  a  favourite  occupation  with  international 
legal  congresses.  The  reason  therefor  is  not  hard  to  seek.  On  the  one  hand 
the  practical  advantage  of  having  a  general  law  dealing  with  instruments  so 
essentially  international  in  their  employment  as  bills  of  exchange  is  obvious, 
while  on  the  other  the  question  appears  at  first  sight  to  be  much  simpler  of 
solution  than  has  evidently  proved  to  be  the  case  in  actual  practice.  The 
appendix  to  a  recently  published  pamphlet,^  the  work  of  Dr.  Meyer  of  the 
Prussian  Court  of  Appeal,  has,  probably  for  the  first  time,  collected  together 
in  a  convenient  form  for  comparison  the  actual  text  of  four  at  least  of  these 
draft  codes.  The  four  codes  dealt  with  are  the  so<alled  Bremen  rules 
("Bremer  Regeln")  dating  firom  about  1875,  ^^  ^^^  prepared  by  the 
Institut  de  Droit  International  dating  from  about  1882,  the  code  agreed  on 
by  the  International  Congress  of  Antwerp  in  1885,  and  lastly  the  code  which  was 
the  work  of  the  Congress  of  Brussels  of  1888.  Dr.  Meyer  indeed  continually 
refers  in  the  course  of  his  pamphlet  to  a  fifth  code — the  Dutch  draft  code 
prepared  as  long  ago  as  1886.  The  actual  draft  of  this  code,  which  has  never 
yet  become  law,  is  however  omitted ;  moreover,  it  is  in  no  sense  apparently 
a  code  which  is  the  work  of  an  international  congress,  so  that  the  reason  for 
its  inclusion  with  the  other  drafts  is  scarcely  obvious.  To  the  practice  of 
compiling  these  draft  codes  at  international  congresses  a  halt  seems  to  have 
been  called  since  1888,  though  the  question  of  an  international  bill  of 
exchange  law  has  in  fact  been  discussed  at  later  congresses,  for  instance 
at  a  congress  held  in  Paris  at  the  time  of  the  International  Exhibition  of  1900, 
and  at  a  congress  held  at  the  time  of  the  Exhibition  at  Li^ge  in  1905. 
In  neither  of  these  later  cases,  however,  does  there  appear  to  have  been  any 
attempt  made  to  draw  up  a  draft  code.  Of  the  four  codes  above  mentioned 
Dr.  Meyer  evidently  regards  the  Bremen  rules  as  the  most  worthy  of  con- 
sideration, for  he  takes  their  provisions  seriatim  as  the  basis  of  his  criticism 

^  Un  unwirseUt  ntr  U  thamg$ :  D$m  differtHits  l^gislaHoMS  fui  rtgissmt  achaiUnunt  Ua 
effits  «U  comtiurtt,  W  de  kur  uni/icalum,  M^moire  pr^ent^  k  la  demande  des  Doyens  des 
commer^ants  de  Berlin  par  le  Dr.  F61iz  Meyer,  Conseiller  k  la  Cour  d'Appel  de  Berlin. 
(Berlin :  JuUus  Springer,  Miteur.     1906.) 
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of  the  subject    The  origin  of  these  somewhat  oddly  named  provisions  is 
rather  obscure.      They  are  said  to  be  the  work  of  the  International  Law 
Assocktion,  and  are  indeed  printed  in  English  in  the  appendix  to  Dr. 
Meyer's  work.    That  they  otherwise  bear  much  trace  of  their  English  origin 
it  would  be  hard  to  say.    It  might  be  more  accurate  to  describe  them  as 
an  attempt  to  effect  a  compromise  between  English  and  German  law  with, 
however,  a?  distinct  bias  in  favour  of  German  principles.    A  fiilly  developed 
code  they  do  not  pretend  to  be,  since  they  consist  of  altogether  but  twenty- 
seven  sections,  the  majority  of  remarkable  terseness.    None  of  these  draft  codes 
can  certainly  be  accused  of  dealing  with  the  matter  at  overdue  length.    The 
longest  of  them,  the  code  prepared  by  the  Institut  de  Droit  International, 
contains  a  hundred  and  six  articles,  while  the  Antwerp  and  Brussels  codes 
sum  up  the  matter  in  fifty-seven  and  sixty-eight  articles  respectively.    Inas- 
much as  the  average  length  of  a  modem  working  code  may  be  said  to  amount 
to  about  a  hundred  sections  or  articles,  the  exact  length  of  both  the  English 
and  German  codes,  the  obvious  objection  to  both  the  Antwerp  and  Brussels 
drafts  is  that  they  attempt  to  deal  with  the  matter  with  a  brevity  which  in 
actual  practice,  as  exemplified  both  in  England  and  Germany,  has  not  yet 
been  found  possible.    While  the  Bremen  rules  are  clearly  intended  only 
to  summarise  the  main  points  as  r^;ards  which  any  international  law  must 
contain  definite  provisions,  if  it  is  ever  to  receive  international  approval, 
there  is  certainly  no  evidence  that  the  Antwerp  and  Brussels  drafts  are 
firamed  on  such  modest  lines.     They  are   undoubtedly  drafted  as  fully 
developed  working  models  of  an  international  code»  except  in  respect  to  some 
minor  points  y^ch  are  left  to  local  regulation. 

Pndimiiuuioe  of  Oerauui  PrindplM  at  the  Present  Day.— Bills  of 
exchange,  as  distinguished  from  cheques,  are  notoriously  not  of  British  origin, 
though  the  date  of  their  first  employment  in  this  country  may  be  hard  to 
state.  It  is  therefore  at  the  outset  difficult  for  English  law  to  claim  any 
original  rights  as  regards  these  instruments,  however  great  the  use  of  them 
in  the  country  may  be.  It  should  also  not  be  forgotten  that  English  law 
has  been  handicapped  in  the  race  for  pre-eminence  from  the  fiict  that  it 
was  not  till  1882  that  our  law  first  assumed  a  form  which  the  foreign  legislator 
could  take  as  a  model  should  he  be  minded  to  do  so.  That  a  foreign  jurist, 
previous  to  1882,  should  have  attempted  to  evolve  for  purposes  of  comparison 
from  the,  to  him,  exaspeiatingly  perplexing  realm  of  English  case  law,  an 
idea  of  the  leading  features  of  our  law,  was  scarcely  to  be  expected.  Both 
France  and  Germany  have  had  a  long  start  in  this  respect,  for  the  French 
code  is  the  Code  Napolton  of  1807,  while  the  German  Code  dates  from 
1849.  The  start  thereby  gained  has  been  of  marked  consequence.  It  is 
difficult  to  point  to  any  modern  foreign  law  which  bears  any  real  trace  of 
being  founded  on  the  English  model.  Even  those  codes  which  have  come 
into  being  since  1882 — such  codes  for  instance  as  those  of  Italy,  Spain, 
Portugal,  and  Russia,  whose  framers  therefore  had  an  English  code  available 
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for  comparative  purposes — approximate  &r  more  closely  to  German  than  to 
English  principles.  Dr.  Meyer  divides  modem  exchange  laws  into  four 
groupst:  the  German,  the  French,  the  Anglo-American,  and  an  intermediate 
group— intermediate,  that  is  to  say,  between  the  French  and  German  groups. 
He  further  classifies  these  groups,  only,  however,  as  regards  European 
countries,  according  to  their  respective  populations  and  superficial  area. 
The  classification  according  to  superficial  area  may  be  a  somewhat  misleading 
one,  since  it  must  of  necessity  include  large  areas  containing  but  a  very 
limited  population.  The  classification  according  to  population  affords,  on 
the  other  hand,  some  interesting  results,  though  scarcely  of  a  satisfactory 
character  from  the  English  point  of  view.  Thus  we  find  the  German  group 
an  easy  first  in  the  race  for  supremacy  with  a  population  of,  in  round 
numbers,  two  hundred  and  eighty  millions,  the  French  group  next  with  sixty- 
seven  millions,  the  English  third  with  forty-three  millions  (not  much  more 
than  a  sixth  of  the  German  total),  and  the  so-called  intermediate  group,  which 
includes  Belgium  and  Spain,  last  with  twenty-five  millions.  These  figures, 
as  already  mentioned,  refer  only  to  European  countries.  If  to  the  English 
total  be  added  the  eighty  odd  million  inhabitants  of  the  United  States,  that 
brings  the  Anglo-American  group  well  ahead  of  the  French.  Moreover, 
Dr.  Meyer  in  no  way  includes  the  English  colonies,  who  of  course  for  the 
purpose  should  be  included  in  the  Anglo-American  group.  On  the  other 
hand,  the  Chilian  and  Mexican  laws,  neither  of  which  are  referred  to  by 
Dr.  Meyer,  should  probably  be  included  in  the  French  group.  Both  these 
codes,  it  might  be  mentioned,  retain  the  old  French  principle,  abolished  in 
France  itself  by  the  law  of  1894,  of  the  "  remise  de  place  en  place  "  which 
requires  a  bill  to  be  drawn  in  a  different  place  firom  that  in  which  it  is  payable. 
At  the  same  time  the  German  group  might  equally  claim  the  inclusion  of  the 
Argentine  law,  even  though  it  contains  one  essentially  French  principle,  that 
which  regards  the  drawing  of  a  bill  as  an  assignment  of  funds  in  favour  of 
the  holder.  It  may  perhaps  be  contended  that  this  grouping  of  laws  is  in 
many  cases  somewhat  arbitrary  and  fine-drawn,  but  it  probably  constitutes  as 
reasonably  accurate  a  classification  of  the  subject  as  can  be  devised.  The 
general  result  is  of  course  to  prove  the  immense  predominance  of  German 
principles,  whose  marked  characteristic,  as  Dr.  Meyer  points  out,  is  their 
excessive  formalism.  Not  only  is  German  law  predominant  at  the  present 
day,  but  it  would  appear  to  be  continually  increasing  its  influence,  as  witness 
the  most  recent,  and  certainly  not  the  least  important,  of  European  exchange 
laws,  the  Russian  exchange  law  of  May  1902.  Anglo-American  law,  though 
it  cannot  be  regarded  as  stationary,  has  scarcely  made  any  appreciable  advance 
outside  Anglo-Saxon  countries,  while  French  law  would  appear  to  be  actually 
retrograding  before  the  advance  of  German  principles. 

Some  Possible  Amendments  in  English  Law. — That  this  predominance  of 
German  law  constitutes,  from  the  Anglo-Saxon  point  of  view,  a  considerable 
difficulty  in  drafting  any  bill  of  exchange  law  for  international  use,  can  hardly 
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be  gainsaid.  Our  law  may  not  represent  absolutely  the  last  word  on  the 
subjecty  but  it  undoubtedly  is  the  law  best  suited  to  the  English  trading 
community,  evolved  as  it  is  from  the  actual  practice  of  traders  themselves, 
and  not,  as  one  has  some  suspicion  is  the  case  with  German  law,  evolved 
from  what  is  considered  officially  to  be  the  proper  practice  for  traders  to 
adopt.  It  is  difficult  to  point  to  more  than  three  subjects  as  regards  which 
English  law  may  be  considered  to  be  at  a  disadvantage  as  compared  with 
German  and  foreign  law  generally.  These  three  are  the  retention  of  days 
of  grace,  the  existence  of  the  doctrine  of  reasonable  time  in  reference  to 
the  presentment  of  bills  payable  at  or  a  certain  time  after  sight,  and  the 
absence  of  any  means  of  guaranteeing  payment  of  a  bill  equivalent  to  the 
"  aval "  of  foreign  law. 

Days  of  Oraoe. — As  regards  the  retention  of  days  of  grace,  the  position 
of  England  and  her  colonies  is  a  very  isolated  one.  The  recent  Russian 
exchange  law  of  1902  no  longer  allows  them,  and  at  the  present  day  England 
is  probably  the  only  European  country,  at  least  of  any  note,  that  still  retains 
the  practice.  Moreover,  the  American  Negotiable  Instruments  Law,  now 
in  force  in  the  large  majority  of  the  States  of  the  Union,  has  abolished 
days  of  grace,  so  that  even  in  the  Anglo-American  group  of  laws  a 
divergence  on  this  point  is  to  be  noted.  Under  the  circumstances  there 
would  not  appear  to  be  much  difficulty  in  this  country  renouncing  the 
practice,  as  it  can  scarcely  be  considered  in  any  higher  light  than  an 
antiquated  relic  of  a  time  when  the  means  of  communication  were  very 
different  from  what  they  are  nowadays. 

SeaMnable  Time. — No  existing  foreign  law  outside  the  Anglo-American 
group  nor  any  of  these  draft  codes  will  have  anything  to  do  with  the 
doctrine  of  reasonable  time.  They  probably  regard  it  as  a  doctrine  which 
is  chiefly  remarkable  for  the  inappropriateness  of  its  name,  since  its  main 
feature  is  in  practice  its  essentially  indefinite  and  therefore,  from  the  formal 
foreign  point  of  view,  its  unreasonable  character.  If  a  code  is  to  be 
clearly  understandable  of  the  ordinary  business  man,  he  ought  to  find  therein, 
at  least  on  all  leading  points,  a  definite  provision  to  guide  him.  That  the 
English  code  fails  in  this  particular  instance  to  lay  down  any  clear  rule  for 
his  guidance  can  hardly  be  disputed.  In  fact  His  Honour  Judge  Willis 
warns  business  men  to  have  as  little  as  possible  to  do  with  bills  payable 
on  demand,  owing  to  the  absence  of  any  certain  rule  for  their  guidance 
on  the  question  of  the  time  for  presentment  (Willis,  Negotiable  Securities^ 
p.  155).  Foreign  law  always  imposes  a  definite  time  limit  in  these  cases, 
in  so  far  as  a  definite  limit  is  not  fixed  by  the  terms  of  the  bill  itself,  a 
special  proviso  which  may  be  inserted  by  the  drawer,  or  in  some  cases, 
as  in  the  German  law,  by  an  indorser.  The  time  limit  varies  in  different 
codes  from  two  years  to  three  months.  Of  the  draft  codes,  the  Antwerp 
draft  proposes  to  distinguish  in  this  respect  between  bills  payable  absolutely 
at  sight,  and  bills  payable  a  certain  time  after  sight.    As  pointed  out  by 
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Dr.  Meyer,  such  a  distinction  would  only  tend  to  promote  conftiston.  If, 
for  the  reasons  given  by  Judge  Willis,  bills  payable  on  demand  are  to  be 
avoided  by  business  men,  then  the  practical  result  is  that  a  definite  class 
of  instruments  must  be  considered,  solely  owing  to  the  present  indefinite 
provisions  of  English  law,  to  be  useless  for  business  purposes.  However 
in  accord  the  doctrine  of  reasonable  time  may  have  been  with  the  customs 
and  habits  of  former  generations  of  traders,  it  is  difficult  to  see  how  it 
can  continue  to  serve  a  useful  part  in  these  days  of  vastly  increased  inter* 
national  trade,  trade  too  with  countries  the  great  majority  of  whom  decline 
to  recognise  any  such  doctrine. 

The  <*  Aval."-— The  system  of  the  "aval"  affords  a  ready  and  effective 
way  for  guaranteeing  payment  of  a  bill  by  the  acceptor.  At  present  in 
this  country  any  person  who  signs  a  bill  otherwise  than  as  drawer  or 
acceptor  incurs  only,  under  s.  56  of  the  Act,  the  liabilities  of  an  indorser. 
In  other  words  the  drawer  of  the  bill  has  not  to  his  hands  any  effective 
way  of  obtaining  a  guarantee  on  the  bill  itself  that  the  acceptor  will  meet 
the  bill  at  maturity.  A  mere  indorsement  under  s.  56  is  no  good  to  him, 
since  he  cannot  as  drawer  sue  an  indorser,  and  drawer  he  must  in  fact 
become  in  nine  cases  out  of  ten  when  he  wishes  to  obtain  pajrment  by 
bill  of  the  debt  of  his  perhaps  hithertof  unknown  customer.  It  is  noteworthy 
that  the  American  Negotiable  Instruments  Law,  though  containing  a  section 
very  similar  to  s.  56  of  the  English  law,  adds  a  proviso  thereto  which  allows 
in  effect  the  so-called  indorser  to  definitely  state,  presumably  on  the  bill 
itself,  the  terms  on  which  he  is  willing  to  be  held  liable.  Thus  in  this 
case,  as  in  the  case  of  days  of  grace,  the  American  code  has  not  followed 
the  example  of  the  earlier  English  code.  Foreign  law  generally  allows  the 
person  giving  the  **  aval "  to  enter  into  what  stipulations  he  likes  in  regard 
to  the  liability  he  assumes,  subject  to  the  general  principle  that,  except 
for  any  such  stipulation,  he  is  held  to  assume  the  same  liability  as  the 
person  for  whom  he  gives  the  ''aval"  Thus,  if  that  person  be  the 
acceptor,  the  drawer  is  enabled  to  treat  the  person  giving  the  ''aval"  to 
all  intents  and  purposes  as  the  original  acceptor  of  the  bill  should  the  actual 
acceptor  fail  to  meet  it  at  maturity.  The  draft  codes,  as  distinguished  from 
the  working  codes,  are  by  no  means  in  unison  on  the  question  how  far  an 
avalist  may  make  special  stipulations.  The  draft  code  of  the  Institut  de 
Droit  International  impliedly  declines  to  allow  any  such  stipulations  at  all. 
Clearly  if  such  stipulations  are  allowed  they  ought  to  appear  on  the  bill 
itself,  but  the  Antwerp  draft  code  at  any  rate  allows  the  "  avsd  "  to  be  written 
on  a  separate  document  This  code  in  fact  follows  the  French  law  in  this 
respect,  while  in  Germany  an  "  aval "  must  in  practice  be  written  on  the 
bill,  though  the  actual  law  is  silent  on  the  subject.  Inasmuch  as  an  indorser 
may,  under  the  present  English  law,  give  a  qualified  indorsement,  it  would 
seem  only  equitable  to  allow  a  person  giving  an  ''  aval  ^  to  qualify  by  express 
terms,  as  in  American  and  foreign  law  generally,  the  liability  he  is  willing 
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to  assume.  Whether  an  "aval"  should  be  permitted  for  a  part  only  of 
the  sum  stated  in  the  bill,  as  is  said  to  be  the  practice  in  Germany  and 
Italy,  may  however  be  more  questionable.  Since  an  indorsement  may  not 
under  English  law  be  a  partial  one,  it  is  difficult  to  see  why  an  "  aval "  should 
be  permitted  for  a  part  only  of  the  sum  due.  It  cannot  of  course  be  denied 
that  these  draft  codes  are  scarcely  in  unison  on  this  question  of  the  "  aval," 
but  that  fact  can  hardly  be  cited  as  an  argument  against  the  introduction 
into  this  country  of  a  practice  so  universally  adopted  elsewhere,  since  after 
aO  the  differences  raised  are  but  matters  of  detail 

Siierepueiea  between  English  and  ToreigiL  Law. — It  has  been  sometimes 
stated  that  English  law  would  have  to  give  way  on  a  few  but  minor 
points  if  an  international  exchange  law  were  to  become  an  established  fact 
That  this  is  somewhat  too  general  a  statement  a  study  of  Dr.  Meyer's 
pamphlet  tends  to  show.  It  may  be  more  or  less  true  to  say  that  English 
and  German  exchange  law  is  more  akin  than  is  the  English  and  French 
law,  but  there  is  still  a  gulf  between  the  Anglo-American  and  German 
group  of  laws  which  cannot  be  ignored.  Owing  to  the  predominant  influence 
of  German  principles  at  the  present  day,  it  is,  moreover,  unlikely  that  any 
great  concessions  will  be  made  on  the  German  part,  at  least  in  the  immediate 
future.  The  Bremen  rules  do  certainly  suggest  some  modifications  of 
German  law  in  an  Anglo-American  direction,  but  these  rules  were  first 
drawn  up  upwards  of  thirty  years  ago,  and  it  is  more  than  doubtful  whether 
any  of  the  exchange  laws  which  have  since  come  into  being,  founded  as 
they  are  almost  exclusively  in  their  main  features  on  the  German  model, 
have  seen  fit  to  adopt  these  suggestions  except  to  a  very  limited  extent. 

The  Question  of  Protest.— One  of  the  most  striking  points  on  which 
German  law,  and  indeed  all  foreign  law  outside  the  Anglo-American  group, 
insists  is  the  necessity  for  protest  on  dishonour  of  all  bills,  not  only  of 
foreign  bills  as  in  Anglo-American  law.  One  cannot  help  suspecting 
that  it  is  this  very  fact  of  insistence  upon  the  necessity  for  protest  which 
has  tended  to  make  German  law  the  model  of  so  many  later  codes. 
The  majority  of  foreign  countries  are  notoriously  far  more  under  bureau- 
cratic control  than  is  the  case  with  our  own  country,  and  it  is  therefore 
all  the  more  difficult  to  introduce  laws  which  would  tend  to  dispense 
with  official  supervision.  Once  introduce  the  English  practice  of  confining 
protest  to  foreign  bills  only,  and  many  notaries  and  other  officials  would 
find  themselves  in  a  state  of  Othello-like  want  of  occupation.  It  is  worth 
noticing  in  this  connection  that,  with  the  possible  exception  of  the 
Norwegian  and  Danish  laws,  no  law  outside  the  Anglo-American  group 
appears  to  allow  of  the  preparation  of  a  protest  without  official  assistance 
even  in  cases  of  an  exceptional  character.  Dr.  Meyer  in  criticising  the 
Anglo-American  system  of  notice  lays  much  stress  on  what  he  terms 
its  rigorous  character,  which,  he  appears  to  consider,  makes  it  quite  as 
onerous  a  burden  as  the  system  of  protest.    He  apparently  overlooks  the 
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fact  that  the  actual  form  of  the  notice  is  nowadays  practically  disregarded 
by  our  law,  since,  as  has  been  pointed  out  (Chalmers,  Bills^  6th  ed  p.  i6i), 
there  is  no  recorded  case  of  a  notice  having  been  held  bad  on  the  ground 
of  want  of  form  since  1841.  Moreover,  four  law,  technically  at  any  rate, 
does  not  even  require  the  notice  to  be  in  writing,  but  personal  com- 
munication may  suffice.  Such  ideas  must  appear  absolutely  revolutionary 
from  the  German  point  of  view,  but  Dr.  Meyer  ftankly  admits  that  nowadays 
there  is  a  continuously  growing  feeling  against  the  system  of  protest  as 
enforced  in  Germany  and  elsewhere.  A  provisional  project  for  the 
simplification  of  protest  has  in  fiEu:t  been  drawn  up  by  the  German 
Ministry  of  Justice,  while  many  pamphlets,  including  one  bearing  the 
alliterative  title  of  Ein  Protest  gegen  den  Wechsdprottst^  have  appeared 
on  the  subject.  In  France  and  also  in  Switzerknd  the  question  of  the 
simplification,  if  not  the  actual  abolition,  of  the  system  of  protest  has 
for  some  time  past  been  periodically  brought  forward.  The  admittedly 
burdensome  requirement  of  protest  can  in  fact  be  dispensed  with  in  many 
countries  by  express  waiver.  German  law  explicitly  allows  such  waiver, 
and  in  practice  appears  to  tolemte  even  a  verbal  waiver,  or  one  written 
otherwise  than  on  the  bill  itself  (Ball,  Deutsche  Wechseiardnung^  p.  in); 
a  somewhat  startling  contrast  this  to  the  rigid  character  of  the  provisions 
dealing  with  the  actual  protest!  In  France  also  waiver  of  protest  is 
said  to  be  allowed,  though  the  actual  law  is  silent  on  the  subject.  It 
would  be  interesting  to  know  in  what  proportions,  in  the  ordinary  commercial 
practice  of  either  the  German  Empire  or  France,  bills  in  whose  cases 
protest  is  waived  stand  to  those  bills  where  there  is  no  such  waiver, 
since,  if  the  former  class  of  bills  are  largely  in  excess  of  the  latter — under 
the  circumstances  quite  a  conceivable  condition  of  things — ^it  is  difficult 
to  understand  on  what  grounds  the  necessity  for  the  protest  of  inland 
bills  is  based.  Dr.  Meyer,  however,  does  not  hesitate  to  state  that  the 
consensus  gentium  is  in  favour  of  the  maintenance  of  the  system 
of  protest,  at  any  rate  in  a  modified  form,  and  it  is  almost  superfluous 
to  add  that  none  of  these  draft  codes  suggest  its  abolition.  It  is  equally 
impossible  to  suppose  that  the  English  tradmg  community  would  ever 
agree,  as  part  of  the  price  to  be  paid  for  the  introduction  of  an  international 
exchange  law,  to  the  imposition  of  the  system  of  protest  for  inland  bills. 
There  seems  at  the  same  time  no  reason  why  the  question  should  ever 
be  left  at  all  to  the  control  of  a  general  law.  The  question  of  how  each 
country  should  regulate  the  procedure  to  be  adopted  on  the  dishonour 
of  its  inland  bills  might  well  be  left  to  local  regulation. 

Ziimitation  of  Aotions. — Another  important  point  as  regards  which 
much  discrepancy  is  to  be  noted  between  the  Anglo-American  and  the 
German  group  is  that  relating  to  the  limitation  of  actions  upon  bills. 
The  foreigner  may  well  be  struck  by  the  &ct  that  the  subject  of  limitation 
is  absolutely  ignored  by   the  English    code,  though    provisions    on    the 
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subject  are  almost  invariably  to  be  found  in  foreign  codes.  Such  an 
omission  is  indeed  a  plain  intimation  that  English  law  does  not  regard 
the  liability  arising  on  bills  as  in  need  of  exceptional  legislation  in  this 
connection.  It  is  quite  otherwise  in  foreign  law.  In  German  law  a  different 
period  of  limitation  is  enforced  in  the  case  of  an  acceptor  from  that  in  the 
case  of  a  drawer  or  indorser.  Thus  the  period  in  which  an  action  may 
be  brought  against  an  acceptor  is  limited  to  three  years,  but  in  the  case 
of  a  drawer  or  indorser  it  varies  from  three  to  eighteen  months  only. 
Granted  that  there  may  be  some  good  reason  for  distinguishing  between 
the  case  of  an  acceptor  and  that  of  other  parties,  though  such  reason 
is  the  reverse  of  obvious,  it  is  difficult  to  understand  why  under  any 
circumstances  the  difference  in  time  should  be  so  great  between  the 
two  cases.  Moreover,  the  subject  is  further  complicated  by  the  fact  that 
the  time  of  limitation  as  regards  the  drawer  and  indorser  varies  according 
to  the  exact  geographical  position  of  the  place  of  payment  of  the  bill,  if 
the  action  be  brought  by  the  holder,  or  of  the  place  of  residence  of  the 
indorser  if  the  action  be  brought  by  such  indorser  against  a  prior  party. 
To  say  that  provisions  framed  on  these  lines — ^and  practically  identical 
provisions  are  to  be  found  in  many  codes — ^are  somewhat  complex  and 
involved,  is  to  express  but  a  mild  opinion  on  the  matter.  It  is  indeed 
quite  refreshing  to  find  the  twenty-sixth  Bremen  rule  dealing  with  this 
subject  with  a  most  commendable  directness,  inasmuch  as  it  limits  the  right 
of  action  against  any  party  liable  on  a  bill,  without  distinguishing  between 
such  parties  in  any  way,  to  a  uniform  period  of  eighteen  months.  This  actual 
time  is  of  course  impracticably  short.  Dr.  Meyer  indeed  suggests  a  period 
of  two  years.  It  should  not,  however,  be  forgotten  that  the  present  English 
period  of  six  years  is  probably  longer  than  that  of  any  foreign  law  except 
in  a  few  special  cases,  such  for  instance  as  the  thirty  years'  prescription 
for  non-commercial  promissory  notes  in  French  law,  and  that  therefore 
the  English  law  might  conceivably  have  to  make  some  concession  on 
this  point  in  reference  to  an  international  law.  The  statement  already 
made  to  the  effect  that  in  those  cases  where  the  Bremen  rules  appear  to 
come  into  conflict  with  German  principles,  they  have  been  ignored  by 
the  framers  of  the  most  recent  codes,  requires  some  qualification  as  regards 
the  subject  of  prescription.  Three  codes,  all  of  them  subsequent  in  date 
to  the  Bremen  rules — the  Spanish  code  of  1885,  the  Portuguese  of  1888, 
and  the  Mexican  of  1889— do  not  distinguish  in  any  way  between  the 
various  parties  on  a  bill,  but,  in  agreement  with  the  Bremen  rule,  enforce 
one  uniform  period  of  limitation.  Two  of  the  draft  codes,  those  of  Antwerp 
and  Brussels,  leave  the  period  of  prescription  as  regards  actions  against 
other  than  the  principal  debtor  on  the  bill  to  be  settled  by  each  nation 
for  itself.  This  seems  to  be  simply  running  away  from  the  difficulty.  An 
international  exchange  code,  if  it  is  to  be  worthy  of  the  name,  must  tackle 
this  point,  and  indeed  leave  as  few  points  as  possible  to  be  settled  locally. 
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Unlike  the  question  of  protest  for  inland  bills,  the  question  of  prescripdon 
appears  to  be  singularly  unsuitable  for  local  regulation*  since  it  would 
simply  mean  the  continuation  of  that  want  of  uniformity  which  it  ought 
to  be  the  object  of  a  general  exchange  law  to  suppress  as  far  as  possible. 
The  Antwerp  code  retains  moreover  the  French  system  of  the  so-called 
reference  to  oath  which  requires  a  person  against  whom  a  statute-barred 
claim  is  brought,  or  his  representatives,  to  state  on  oath  that  to  the  best 
of  his  or  their  belief  there  is  nothing  still  owing  on  the  claim.  The  basis 
of  this  procedure  appears  to  be  the  idea  that  if  the  person  against  whom 
a  statute-barred  claim  is  brought  wishes  to  avoid  payment,  he  must  at 
least  commit  perjury  in  order  to  obtain  relief.  In  other  words  he  will  have, 
it  is  said,  to  pay  his  debt  in  the  next  world  if  he  cannot  be  further  troubled 
in  the  matter  in  this,  since  prosecutions  for  perjury  are  almost  unknown 
in  this  connection,  for  the  debtor  invariably  takes  care  to  couch  his  denial 
in  some  evasive  and  non-committal  form.  What  might  be  called  the 
enrichment  (''Bereicberung")  clause  of  German  law,  which  is  adopted  by 
the  Brussels  draft,  though  as  regards  the  liability  of  the  drawer  only,  is 
scarcely  less  objectionable.  As  far  as  certain  parties  are  concerned  (in 
German  law  the  provision  relates  to  the  acceptor  as  well  as  to  the  drawer), 

.  their  liability  is  still  considered  to  continue  though  the  claim  against  them 
be  barred  by  lapse  of  time  or  other  laches  of  the  holder,  if  otherwise  they 
would  in  fact  benefit  at  such  holder's  cost  It  is  perhaps  not  altogether 
to  be  wondered  at  that  Dr.  Meyes  ignores  these  suggested  provisions 
entirely,  since  he  must  be  well  aware  how  hopeless  it  is  to  expect  that  such 
methods  of  procedure  would  ever  be  tolerated  in  England  or  America.  As 
regards  the  general  question  of  prescription,  he  expresses  himself  strongly 
in  favour  of  a  uniform  period  for  all  parties,  and  thereby  impliedly  condemns 
the  German  system  as  unsuitable  for  a  general  law.  That  the  English 
trader  would  even  tolerate  the  German  principle  of  prescription  with  all 
its  ramifications,  any  more  than  he  would  the  enrichment  clause,  or  the 
reference  to  oath,  is  scarcely  conceivable.  Having  regard  to  the  three 
codes  already  mentioned  outside  the  Anglo-American  group  who  have  already 
ignored  the  German  principle,  it  cannot  be  claimed  for  that  principle  that 
it  possesses  at  the  present  time  any  decided  predominance,  and  it  appears 
more  and  more  unlikely  that  its  retention  would  really  be  insisted  on,  if 
the  creation  of  a  general  exchange  law  were  made  dependent  on  its  retention 
or  rejection. 

The  SfFect  of  non-Aooeptaiice.— A  further  marked  discrepancy  between 
the  Anglo-American  group  of  laws  and  the  French  and  German  groups 
alike  is  in  relation  to  the  question  of  dishonour  by  non-acceptance.  With 
but  two  exceptions  no  law  outside  the  Anglo-American  group  treats  the 
refusal  to  accept  a  bill  as  equivalent  to  the  refusal  to  pay  a  bill.  In  fact, 
the  refusal  to  accept  a  bill  is  not  regarded  as  a  dishonour  of  the  bill  in  the 

Anglo-American  sense  of  the  term.    The  only  result  of  refusal  to  accept 
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a  bill  is  to  entitle  the  holder  to  demand  not  payment  but  security  of  the 
drawer  and  other  parties  that  the  bill  will  be  met  at  maturity.  Some  laws 
do,  it  is  true,  allow  the  drawer  or  an  indorser,  if  they  be  desirous  of  so 
doing,  to  pay  the  amount  of  the  bill  and  thus  hare  done  with  the  matter 
once  and  for  all,  though  the  holder  can  never  compel  them  to  take  this 
oourse.  German  law,  ^however,  will  not  tolerate  such  a  practice  :  the  most 
it  permits  the  party  liable  on  the  bill  to  do  is  to  pay  the  amount  of  the 
bill  into  court,  or  into  an  institution  authorised  to  receive  such  deposits, 
and  that  too  at  his  own  cost  The  two  exceptions  to  this  otherwise 
universal  rule  are  the  Swedish  law  of  1880  and  the  Russian  law  of  1902. 
Both  these  laws,  it  ought  to  be  mentioned,  differ  from  the  English  law  in 
one  respect,  for  in  the  case  of  a  bill  dishonoured  by  non-acceptance  they 
allow  a  rebate  on  the  amount  paid  before  maturity  by  the  drawer  or  indorser 
— in  Swedish  law  of  5  per  cent.,  in  Russian  of  6  per  cent.  In  this  case 
also  the  Bremen  rules  may  well  have  had  some  effect,  for  the  framers  of 
the  Swedish  law  doubdess  had  their  attention  drawn  to  the  thirteenth  rule, 
which  gives  the  holder  an  immediate  right  of  action  against  the  drawer  and 
indorsers  of  a  bill  dishonoured  by  non-acceptance,  for  payment  of  the  amount 
of  the  bill  and  expenses,  less  discount  Dr.  Meyer  goes  so  far  as  to  state 
that  the  provision  contained  in  the  new  Russian  law  was  in  fact  framed 
on  this  rule,  the  Russian  trading  community  having  brought  their  influence 
to  bear  in  this  regard.  This  is  certainly  a  somewhat  striking  tribute  in  favour 
of  the  Anglo-American  principle,  and  may  induce  traders  in  other  countries 
to  press  for  a  similar  change  in  their  law.  Even  in  Germany  an  alteration 
of  the  law  in  this  respect  may  well  be  within  the  bounds  of  possibility. 
German  jurists  indeed  admit  that  the  average  commercial  man  infinitely 
prefers  to  pay  and  have  done  with  the  matter  rather  than  to  have  to  find 
security,  while  they  equally  allow  that  the  principle  of  finding  security 
is  itself  only  too  conducive  to  litigation  of  a  peculiarly  vexatious 
character.  Moreover,  it  appears  to  be  frankly  recognised  that  there  is  no 
probability  of  Anglo-American  law  giving  way  on  this  point  Of  the  draft 
codes,  the  Antwerp  code  alone  retains  the  principle  of  finding  security — a 
principle  which,  however,  it  is  pretty  safe  to  prophesy  will  never  find  its  way 
into  any  international  code  hereafter. 

■0  BatiafiMtory  Ihtimational  Code  yet  Drafted.— It  would  naturally  be 
impossible  to  discuss  in  detail,  within  the  limits  of  a  single  article,  all  the 
questions  dealt  with  by  Dr.  Meyer.  As  has  already  been  mentioned,  he 
takes  the  Bremen  rules  as  the  basis  of  his  pamphlet.  These  rules  are  twenty- 
seven  in  number,  one  of  which  is  scarcely  more  than  an  interpretation  clause. 
Roughly  speaking,  therefore.  Dr.  Meyer  may  be  considered  to  be  of  opinion 
that  the  subjects  on  which  an  international  code  will  have  to  be  prepared 
to  meet  conflicting  views  are  somewhere  about  twenty-six  in  number.  This 
may  perhaps  be  somewhat  too  modest  an  estimate,  even  allowing  for  the 
addition  of  a  few  questions  dealt  with  by  Dr.  Meyer  but  ignored  by  the 
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Bremen  rules.  One  authority  enumerates  about  seventy-five  disputed  points. 
It  is  to  be  hoped  that  this  estimate  errs  too  far  in  the  opposite  direction, 
since  any  attempt  at  codification  in  face  of  such  difficulties  might  well  be 
considered  foredoomed  to  fiulure.  It  is  somewhat  to  be  regretted  that  Dr. 
Meyer  does  not  lay  greater  stress  on  the  distinction  involved  between  the 
formalism  of  German  law  and,  from  a  German  point  of  view,  the  laxer 
principles  of  Anglo-American  law,  for  the  whole  question  of  an  international 
exchange  law  appears  to  be  dependent  on  this  point  A  study  of  these 
draft  codes  forces  one  to  the  conclusion  that  an  international  exchange  law 
has  yet  to  be  drafted  which  can  have  any  chance  of  universal  acceptance. 
It  is  impossible  to  suggest  for  a  moment  that  the  trading  community  in 
England  or  America  would  agree  to  provisions  such  as  are  to  be  found 
in  the  code  of  the  Institut  de  Droit  International  or  in  the  Antwerp  or 
Brussels  codes.  The  two  latter  codes  are  alike  too  much  permeated  with 
Franco-Belgian  principles  to  be  accepted  in  Germany,  let  alone  in  England. 
Draft  codes  appear  inevitably  to  assume  a  local  colouring.  This  was  certainly 
so  in  the  case  of  the  Antwerp  code.  At  the  conference  which  drew  up  this 
code  sixty-seven  delegates  are  said  to  have  attended,  of  whom  forty-one  were 
of  French  or  Belgian  nationality  (vide  Law  Quarterly  Review^  vol.  ii. 
p.  300).  The  first  seven  or  so  articles  of  the  draft  code  were  debated  at 
great  length,  and  doubtless  with  considerable  Gallic  vivacity.  The  conference 
then  seems  to  have  become  alarmed  at  the  slow  rate  of  progress,  or  possibly 
even  were  becoming  weary  of  the  subject,  for  the  remaining  articles  were 
hurried  through  en  masse  with  the  aid  of  the  Franco-Belgian  majority,  who 
were  able  to  overrule  any  opinion  adverse  to  their  own  views.  It  is  obvious 
that  a  code  drafted  under  such  circumstances  cannot  be  considered  a  very 
impartial  production.  For  a  draft  code  to  have  any  real  value  it  must  be 
the  outcome  of  a  meeting  of  delegates  convened  on  more  proportionate 
lines  than  was  the  case  in  this  instance  at  any  rate. 

Oradnal  Change  Ponible  in  Foreign  Law.— Dr.  Meyer  refers  to  the 
hope,  once  so  often  given  expression  to,  that  the  nineteenth  century  would 
not  close  without  seeing  a  general  exchange  law  an  accomplished  fact,  but 
nevertheless  he  does  not  despair  of  eventual  success.  Dr.  Meyer  may  be 
regarded,  judging  at  least  firom  the  title  of  his  pamphlet,  as  the  spokesman 
of  the  trading  community  in  his  own  country.  There  seems  little  doubt 
that  the  commercial  classes  both  in  Germany  and  other  countries  would 
welcome  a  general  exchange  law  as  the  most  practical  method  of  abating^ 
if  not  actually  abolishing,  the  excessive  formalism  of  most  foreign  law. 
The  English  trader  labours  under  no  such  disadvantage,  and  can  therefore 
regard  the  situation  more  or  less  with  indifference.  The  process  may  require 
time,  but  it  seems  inevitable  that  sooner  or  later  foreign  exchange  law» 
impelled  thereto  by  the  trader,  will  have  to  adopt  many  of  those  Anglo> 
American  principles  which  it  has  hitherto  somewhat  ostentatiously  ignored, 
and  when  that  day  comes  it  will  be  but  an  easy  step  to  a  general  law.    At 
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present  such  ideas  are  as  yet  but  in  the  air ;  still,  pamphlets  such  as  Dr. 
Meyer's  tend  to  show  the  existence  of  a  spirit  of  discontent  with  the  present 
order  of  things.  The  English  trader  has  nothing  to  gain  but  everything 
to  lose  from  any  premature  general  codification.  The  English  law  might 
benefit  considerably  if  some  of  the  alterations  or  additions  already  referred 
to  were  adopted,  but  the  benefit  accruing  from  any  changes  of  this  sort 
would  be  more  than  counterbalanced  if  they  were  accompanied  by  the 
introduction  of  other  provisions  of  too  alien  a  character.  The  principle 
of  laisser-alkr  may  not  be  one  involving  high  ideals,  but  there  is  much 
to  be  said  for  its  practice  in  this  case. 


A  GERMAN   SYSTEM   OF   LEGAL  AND 
ECONOMIC   PHILOSOPHY. 

[Contributed  fy  L.  Oppenheiu,  Esq.,  LL.D.] 

Legal  Philoiophy  in  fh«  VinAtaeiiih  Oentnry.— The  last  half  of  the 
nineteenth  century  was  not  a  &vourable  epoch  to  legal  philosophy.  The 
theory  of  the  law  of  nature  which  for  three  hundred  years  dominated 
all  legal  minds  was  shaken  to  its  roots  by  the  "Historical  School*' 
This  school  established  the  belief  that  law  was  the  outcome  of  natural 
growth  and,  like  language,  not  dependent  upon  individual  arbitrary  will 
in  its  growth.  The  ''Historical  School"  was  therefore  satisfied  when 
it  could  trace  back  the  existing  law  to  its  more  remote  origin.  Those 
who  asked  for  some  general  theory  of  law  besides  the  history  of  legal 
institutions  took  refuge  in  jurisprudence,  the  philosophy  of  the  positive 
law,  or,  as  Holland  puts  it,  the  ''grammar  of  the  law."  But  the  blank 
left  by  the  downfall  of  the  theory  of  the  law  of  nature  was  neither 
filled  up  by  the  "  Historical  School "  nor  by  jurisprudence.  Some  thought 
that  ethnology  could  fill  the  gap,  and  others  staked  their  hopes  on  the 
new  science  of  sociology.  And  there  is  no  doubt  that  these  sciences  have 
contributed  an  enormous  amount  of  material  to  the  explanation  of  the 
manifold  problems  of  the  development  of  law. 

The  Demand  fiir  an  Ideallitie  Legal  Philosophy.— But  in  spite  of 
the  labour  of  two  generations  of  researchers  in  these  and  cognate  fields, 
the  deeper  minds  are  not  at  rest  Just  as  mankind  is  no  longer  satisfied 
with  the  materialistic  explanation  which  the  natural  sciences  offer  of  the 
phenomena  of  the  world,  and  with  analytic  and  synthetic,  or  deductive 
and  inductive,  logic  which  the  philosophy  of  experience  offers  as  an  ex- 
planation of  the  phenomena  of  mind,  so  many  jurists  are  no  longer 
satisfied  with  a  mere  analytic  theory  of  legal  institutions.  What  they  want 
and  ask  for  is  something  better  than  a  mere  description  of  the  historic 
growth  of  legal  ideas,  and  something  deeper  than  a  dry  and  sober 
explanation  of  legal  conceptions,  forms,  and  institutions.  They  are  looking 
forward  to  a  system  of  thought  which  takes  up  the  results  of  legal, 
ethical,  ethnological,  and  sociological  researches,  and  unites  them  into 
such  a  theory  of  the  law  as  at  the  same  time  satisfies  the  require- 
ments of  the  lawyer,  the  statesman,  the  historian,  and  the  philosopher. 
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That  many  who  worked  in  the  field  of  jarispnidence  have  aimed  at  this 
goal  cannot  be  denied,  but  none  of  them  has  as  yet  reached  it.  Many 
jurists  as  well  as  philosophers  are  therefore  convinced  that  jurisprudence, 
the  philosophy  of  the  positive  law  alone,  can  never  reach  the  goal,  and 
that  it  is  necessary  to  build  up  a  system  of  legal  philosophy  on  the  basis  of 
the  doctrines  of  idealistic  philosophy. 

That  the  nineteenth  century  closes  with  a  renascence  of  idealistic 
philosophy  is  a'  fact  which  nobody  can  deny  who  gives  his  attention  to  the 
philosophic  tendencies  of  the  age.  And  it  was  to  be  expected  that  this 
tendency  would  sooner  or  later  engage  the  minds  of  jurists,  tempt  them  with 
the  desire  to  build  up  a  system  of  idealistic  legal  philosophy,  and  lead  them 
to  the  endeavour  to  satisfy  the  demands  of  those  who  are  asking  for  more 
than  a  mere  analytic  system  of  jurisprudence. 

BerdihaiBiei's  System  of  Jsg§l  Philotophy. — Germany,  ever  foremost  in 
the  field  of  philosophic  idealism,  has  now  produced  such  a  system  of  legal 
philosophy,^  to  which  I  desire  to  draw  the  reader's  attention.  Its  author  is 
Dr.  Berolzhdmer  of  Munich,  and  it  comprises  not  less  than  five  volumes,  of 
which  the  first  appeared  in  1904  and  the  last  in  1907. 

The  first  vohmie  is  introductory  and  bears  the  sub-title  ^  Kritik  des 
Erkenntnissinhalts/'  It  contains  a  theory  of  knowledge,  and  attempts  to 
construct  the  basis  of  an  idealistic  philosophy  in  general. 

The  second  volume  treats  of  the  epochs  of  legal  and  economic  philosophy 
C^Die  Kulturstufen  der  Rechts-  und  Wirtschaftsphilosophie ").  In  this 
volume  the  author  does  not  give  a  history  of  the  systems  of  legal  philosophy, 
but  he  attempts  to  bring  into  view  the  philosophical  ideas  underlying  the 
successive  legal  and  economic  epochs  of  European  civilisation.  After  an 
introduction  dealing  with  the  conception  of  legal  philosophy,  and  giving  a 
lengthy  bibliography  of  systems  as  well  of  legal  as  of  economic  philosophy, 
this  volume  treats  in  seven  chapters  of  the  sources  of  the  occidental  civilisa- 
tion, the  old  Greek  state,  the  Roman  world-empire,  the  Middle  Ages,  the 
emancipation  of  the  middle  classes,  the  emancipation  of  the  lower  classes, 
the  sociological  and  cognate  theories.  The  leading  writers  of  every  epoch 
are  discussed  and  their  doctrines  explained. 

The  third  volume  bears  the  sub-title  of  the  Philosophy  of  the  State, 
and  gives  a  system  of  political  science. 

The  fourth  volume,  "  Philosophic  des  Vermfigens,"  treats  of  economic 
phflosophy ;  and  the  fifth  and  concluding  volume  comprises  a  system  of 
criminal  philosophy. 

Legal  PUlMOplLy  and  Philosophy  in  OeneraL-^I  frankly  admit  that 
I  do  not  belong  to  those  who  believe  in  such  systems  of  legal  philosophy 
as  consider  and  treat  the  philosophy  of  the  law  as  a  part  of  philosophy 
in  general.    The  uncertain  basis  of  metaphysics,  from  which  philosophy  in 

>  Dr.  jar.  Fritz  Berolzheimer,  Systtm  dir  Rttkis-  und  JVirUehaftspfuiasophit,  5  vote. 
(Munich :  Beck,  1904-7). 
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general  starts,  the  uncertain  results  to  which  it  naturally  leads,  and 
the  eternal  strife  between  the  different  schools  of  philosophic  thought 
make  it  undesirable  to  take  the  doctrines  of  an  idealistic  or  of  any  other 
philosophy  as  the  starting-point  for  a  system  of  legal  philosophy.  I  am 
convinced  that  it  is  possible  to  build  up  a  system  of  jurisprudence  or 
philosophy  of  the  positive  law  which  to  a  great  extent  avoids  the  contro* 
versies  of  philosophy  in  general,  and  satisfies  the  legitimate  requirements 
of  the  lawyer,  the  statesman,  the  historian,  and  the  philosopher  without 
tying  one  down  to  the  always  controverted  dogmas  of  this  or  that  school 
of  philosophic  thought 

The  Merita  of  Borolsheiiiifir's  Syatam.— If  I  nevertheless  draw  the  atten- 
tion of  the  reader  to  Dr.  Berolzheimer's  system  of  legal  and  economic 
philosophy,  I  do  so  because  such  a  system  of  the  philosophy  of  the  positive 
law  as  I  have  described  and  as  is  wanted  might  take  almost  every  comer- 
stone  from  Dr.  Berolzheimer's  volumes.  And  apart  from  this.  Dr.  Berok- 
heimer's  system  is  so  full  of  interest  and  general  merit  that  it  ought  to  be 
studied  by  every  jurist  who  takes  an  interest  in  the  problems  of  jurisprudence. 
The  mere  fact  that  the  second  volume  comprises  a  critical  review  of  almost 
every  ^  valuable  philosophical  conception  of  law  that  has  made  its  appearance 
in  Germany  in  the  past  and  present  leads  one  to  consider  this  system  as  a 
standard  work.  Again  the  third  volume,  which  propounds  a  philosophy  of  the 
state,  and  the  fourth  volume,  which  treats  of  economic  philosophy,  are  full  of 
inspiring  thought  whether  or  not  the  2  reader  agrees  with  the  author.  Lastly, 
the  system  of  criminal  philosophy  expounded  in  the  fifth  volume,  although 
it  is,  according  to  my  opinion,  the  weakest  part  of  the  book,  will  nevertheless 
fisiscinate  the  reader.  Dr.  Berolzheimer,  who  freely  applies  his  critical  knife 
to  the  systems  of  his  predecessors,  cannot  expect  that  his  doctrines  and 
theories  wOl  be  entirely  accepted  without  reserve,  yet  he  can  certainly 
demand  that  anybody  who  hereafter  enters  upon  the  field  of  jurisprudence 
and  l^al  and  economic  philosophy  should  first  make  himself  acquainted 
with  his  learned  and  inspiring  work. 

I  refrain  intentionally  from  going  into  details  and  criticising  Dr.  Berolx- 
heimer's  views,  although  there  are  scores  of  peculiar,  and  even  some  comical, 
notions  and  ideas  to  be  found  in  his  work.  Works  of  this  kind  cannot  be 
criticised  in  a  short  article :  they  must  be  read  and  re-read,  and  their  value 
must  be  measured  as  a  whole,  and  not  by  considering  this  or  that  faulty 
point.  Thus  English  readers  will  none  the  less,  I  am  sure,  admire  Dr. 
Berolzheimer's  work  because  his  statements  are  occasionally  *•  slightly  tinged 
with  anglophobia.  They  will  say  "  Et  Homerus  dormitat  aliquando "  when 
they  meet  with  such  and  other  peculiar  passages  in  this  admirable  work. 

Folitioal  Tendencies.— But  lest  the  reader  should  think  I  approve  of  it,  I 

'  But  nevertheless  some  valuable  systems  of  legal  phUosophy  are  not  mentioned,  as, 
for  instance,  Ludwig  Knapp's  Sysltm  dtr  Rt€kt9philosophk  (1857).  . 
'  See,  for  instance,  vol  iii.  p.  259. 
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must  draw  his  attention  to  one  trait  of  this  work  which  marks  ahnost  every 
part  of  it»  and  diminishes  considerably  its  value  :  its  political  tendencies.  Dr. 
Serolzheimer  claims  for  legal  and  economic  philosophy  the  task  of  a  pathfinder 
in  practical  politics,  and  he  frequently  therefore  poses  as  a  politician.  The 
consequence  is  that  he  enters  the  arena  of  party  poUtics,  and  that  he  fights 
with  the  weapon  of  the  party  politician,  although  he  believes  that  he  is  wield- 
ing the  sword  of  the  philosopher.  Does  he  aim  at  the  laurels  of  Friedrich 
Julius  Stahl,  the  intellectual  leader  of  the  Prussian  reactionary  conservative 
party  between  1850  and  i860,  whose  three  volumes  on  the  Philasophie  des  Rechis 
which  first  appeared  in  1830  and  have  gone  through  many  editions,  are 
still  the  political  gospel  of  the  right  wing  of  the  Prussian  conservative  party  ? 
It  is  true  Dr.  Berolzheimer  is  not  the  follower  of  any  one  political  party. 
But  he  nevertheless  is  a  party  politician  because  his  arguments  are  those 
of  this  species  of  the  genus  Homo  sapiens^  and  he  would  not  seem  to  be 
disinclined  to  form  a  political  party  of  his  own. 

Legal  Philosophy  and  Politioal  Aims.— I  do  not  know  what  attitude 
German  jurisprudence  will  take  up  towards  this  political  trait  of  Dr. 
Berolzheimer's  great  work.  English  and  American  jurisprudence,  what- 
ever they  will  have  to  say  to  the  many  merits  of  this  work  full  of 
stupendous  knowledge,  will,  I  am  sure,  refuse  to  assign  to  legal  philo- 
sophy any  other  political  task  than  to  lay  bare  the  political  principles 
of  certain  legal  institutions.  The  discredit  into  which  the  theory  of  the 
law  of  nature  has  fallen  was  not  only  due  to  the  (act  that  we  have  come 
to  the  conviction  that  there  is  no  natural  law,  all  law  being  necessarily 
and  unavoidably  positive,  but  also  to  the  fact  that  from  the  time  when  it 
first  arose  to  the  day  it  vanished  it  was  the  vehicle  of  political  aims.  It 
proved  an  adequate  weapon  in  the  hands  of  the  rationalist,  as  well  as  in 
the  hands  of  the  champion  of  Roman  Catholic  state  philosophy.  De  Bonald,^ 
Joseph  de  Maistre,*  Lamennais,'  the  Swiss  Karl  Ludwig  von  Haller,^  the 
Germans  Adam  Heinrich  Mueller  *  and  Karl  Ernst  Jarcke  ^  are  the  most 
prominent  of  the  latter  type.    If  through  the  influence  of  Dr.  Berolzheimer's 

'  See  his  TkwrU  du  pouvoir  poUtiqus  it  nUgintx  dana  Im  aodtte  dvilt,  dimanirdt  par 
U  rmsonnemgMt  gi  Pkisioi'rt  QiJ^);  LtgiskUion primiHvi  €OHsidtr€€  dans  Us  demurs  ttmps 
par  Us  seuUs  lumiirss  ds  la  raison  (3  vols.  1802,  5th  ed.  1850);  Essai  analytiqus  sur  Us 
Uns  naturwUis  tU  Vordrs  social  (181 7). 

*  See  his  Essai  sur  U prindps gAitral  dss  consHiHiioHS polUiquss{lZio)  ;  Dupaps  (1819). 

*  See  his  Ds  ki  rsltgion  eonsidsrss  dans  sss  rapports  avc  Vordrs  poUHqus  $t  civil 
(2  vols.  1825-6).  But  Lamennais's  ideas  underwent  afterwards  a  great  change,  and  in 
his  book  ParoUs  dun  croyant  (1834)  he  does  no  longer  appear  as  a  champion  of  Roman 
Catholic  state  philosophy. 

«  See  his  RsstauroHon  dsr  StaatswisstnschafUn  (6  vols.  1819-25). 

*  See  bis  OU  EUmsnU  dsr  Staaiskunst  (1809) ;  Von  der  Nothwendikeit»  Einsr 
tknUogischsn  Grundlags  dsr  Staatswisssnsehafisn  (1819);  Dis  innsrs  Staatskaushaltung 
sysUmaOseh  dargtstsUt  auf  theologischsr  Grundlags  (1820). 

'  See  his  DU  Fransosischs  Revolution  von  1830  hisioriseh  und  philosophisch  bsUushtst 
(1831);  ysrmischts  Sehri/Un  (iSS9'SA)' 
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stimulating  work  we  are  to  see  a  revival  of  legal  philosophy  imbued  with 
political  aims,  we  shall  within  a  generation  have  a  score  of  woiks  fightiog 
against  one  another,  because  the  political  basis  they  start  from  and  the 
political  aims  they  look  forward  to  represent  eternal  contrasts.  But  it  is 
to  be  hoped  that  the  successors  of  Dr.  Berolzheimer  will  not  follow  him 
into  the  political  arena.  Legal  philosophy  must  deddedly  try  to  lay 
bare  the  religious,  ethical,  economic,  sociological,  and  ethnological  roots  of 
legal  institutions;  must  define  the  influence  of  political  ideas  upon  the 
development  of  these  institutions;  may  certainly  endeavour  to  indicate 
the  direction  and  tendencies  of  their  future  development.  But  if  legal 
philosophy  tries  to  do  more  than  this,  and  to  fight  for  and  against  certain 
political  ideas,  it  leaves  the  safe  ground  of  jurisprudence,  and  embarks  in 
the  unsafe  vessel  of  party  politics.  However  this  may  be,  there  is,  I  believe, 
no  danger  that  we  in  England  or  America  should  give  way  to  the  temptation 
to  follow  Dr.  Berolzheimer  in  this  point.  English  and  American  juris- 
prudence which  has  gone  through  Austin's  school  will  stick  to  legal  philosophy 
as  a  i^ilosophy  of  the  positive  law,  although  it  will  gladly  learn  from  Dr. 
Berolzheimer  how  to  deepen  and  to  widen  its  purely  philosophical  part 
or  parts. 


RECOGNITION    OF    FOREIGN    COMPANIES. 

[Coniributed  by  W.  F.  Hamilton,  Esq.,  K.C.,  LL.D.] 

Ths&x  is  an  increasing  tendency  on  the  part  of  capitalists  to  carry  on 
operations  of  trade,  business,  and  commerce  in  foreign  countries.  This 
tendency  arises  from  many  causes,  financial,  political,  l^al,  and  fiscal.  Some 
countries  have  a  superfluity  of  capital  which  can  only  find  profitable  employ- 
ment  in  other  countries.  This  has  been  the  case  pre-eminently  with  the 
United  Kingdom,  and  we  find  British  capital  invested  in  every  part  of 
the  world.  Then  capital  is  very  timid,  and  if  socialistic  or  collectivist 
legislation  is  introduced  or  threatened  in  one  country,  capital  is  withdrawn 
fix>m  that  country  and  transferred  to  other  countries  where  no  such  laws 
exist.  Again,  the  imposition  of  protective  duties  in  foreign  countries  may 
seriously  cripple  home  industries  by  preventing  the  products  of  those 
industries  ei^er  wholly  or  partially  from  gaining  access  to  those  countries. 

Advantages  of  fhe  Company  for  Foreign  Trading.  — Undoubtedly 
experience  has  shown  that  the  most  convenient  method  of  carrying  on 
trade  or  business  abroad  is  through  the  medium  of  incorporated  associations 
or  companies.  This  is  particularly  the  case  in  countries  where  the  laws  are 
based  on  Roman  law  and  testators  are  only  permitted  to  dispose  by  will 
of  a  small  part  of  their  land,  houses,  and  other  immovable  property  situated 
in  those  countries.  Thus  if  an  Englishman  is  carrying  on  the  business  of 
ranching  in  Argentina  on  his  own  estancias  or  estates,  and  dies,  only  a 
small  part  of  his  estates  will  pass  by  his  will,  although  at  the  time  of  his 
death  he  is  a  domiciled  Englishman.  If,  however,  he  carries  on  the  same 
business  by  means  of  a  company  in  which  he  owns  either  legally  or  bene- 
ficially the  whole  of  the  share  capital,  then  at  his  death,  although  the  greater 
part  of  the  company's  assets  consists  of  land,  all  its  shares,  being  personal 
estate,  will  pass  by  his  will. 

In  some  countries,  as  in  Belgium,  the  laws  affecting  companies  permit 
of  bonus  shares  being  issued  to  promoters  of  companies,  so  that  financiers 
find  it  more  convenient  to  form  Belgian  companies  for  carrying  out  important 
schemes,  as  they  can  more  easily  make  larger  profits.  In  other  countries 
the  requirements  of  the  law  with  reference  to  the  formation  of  companies 
and  the  issue  of  their  shares  and  obligations  are  so  stringent  as  to  deter 
company  promoting.  Thus  cases  have  been  known  in  which  German 
financiers  have  formed  English  companies  for  carrying  on  business  outside 
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Great  Britain  in  which  all  the  capital  was  held  by  Germans,  the  board 
meetings  were  held  in  Germany,  and  their  only  connection  with  England 
was  the  fact  that  their  registered  office  was  in  that  country. 

There  are  probably  thousands  of  companies  incorporated  in  England 
which  carry  on  their  main  business  in  foreign  countries  or  in  British 
colonies  or  possessions.  Thus  in  South  America  almost  all  the  railways 
and  tramways  are  owned  by  English  companies.  On  the  other  hand 
companies  incorporated  abroad  carry  on  trading,  banking,  and  commercial 
operations  in  this  country,  but  the  number  of  such  companies  is  comparatively 
small. 

Oomditioni  of  Baoognitton:  Lanl-holdiiig.— In  many  countries  foreign 
companies  are  fully  recognised  as  legal  or  juridical  persons.  They  may 
sue  and  be  sued,  acquire,  hold,  and  dispose  of  all  kinds  of  property,  and 
within  the  limits  of  their  reguladons  and  statutes  exercise  full  contractual 
powers.  In  some  countries  it  is  necessary  before  a  foreign  company  can 
carry  on  business  that  it  should  be  inscribed  in  the  registry  of  commerce. 
There  are  other  countries  which  do  not  permit  a  foreign  company  to  hold 
land  or  other  immovables  within  those  countries  unless  authorised  to  do 
so  by  a  special  law  or  by  the  executive.  Under  English  law,  if  any  land 
is  transferred  to  or  for  the  benefit  of,  or  is  acquired  by  or  on  behalf  of 
any  corporation  (including  any  foreign  incorporated  company),  otherwise 
than  under  the  authority  of  a  licence  from  the  King  or  of  an  Act  of 
Parliament,  the  land  is  liable  to  be  forfeited  to  His  Majesty.  The  English 
legislation  upon  this  subject  began  as  iar  back  as  the  reign  of  Edward  I. 
The  object  of  this  legislation  originally  was  to  prevent  land  being  acquired 
by  ecclesiastical  corporations  and  the  Crown  being  deprived  of  feudal 
services.  The  law  does  not  affect  trading  companies  incorporated  in 
England,  because  under  the  general  Companies  Acts  they  are  authorised 
to  acquire  and  hold  land.  A  foreign  company,  however,  if  it  desires  to 
acquire  land  in  England  must  either  obtain  a  licence  from  the  Crown 
or  a  special  Act  of  Parliament  enabling  the  company  to  hold  land.  The 
necessity  of  obtaining  a  royal  licence  or  a  special  Act  of  Parliament  is 
sometimes  obviated  by  the  foreign  company  procuring  a  small  private 
company  to  be  incorporated  in  England  for  the  purpose  of  acquiring  and 
holding  the  land,  the  foreign  company  and  its  nominees  holding  all  the 
shares  in  the  English  company. 

Under  the  Portuguese  Civil  Code  the  power  to  hold  land  conferred 
upon  such  trading  companies  as  are  capable  of  perpetual  existence  is  of 
a  very  limited  character.  In  order  to  hold  and  dispose  of  land  freely  they 
must  obtain  authority  under  a  special  law. 

Having  regard  to  the  fact  that  in  some  countries  no  restrictions  are 
placed  upon  foreign  companies  acquiring,  holding,  and  disposing  of  any 
kind  of  property,  and  carrying  on  any  trade  or  business  and  entering  into 
or  enforcing  the  performance  of  contracts,  and  that  in  other  countries 
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foreign  companies  are  under  serious  disabilities,  the  question  under  wha 
conditions  a  foreign  company  should  be  recognised  has  become  one  of 
international  importance. 

In  most  countries  legislatures,  in  view  of  the  fact  that  companies  are 
the  creation  of  law  and  have  only  such  powers  and  rights  as  are  conferred 
by  law,  take  precautions  for  the  protection  of  the  public.  Certain  conditions 
have  to  be  complied  with  before  a  company  can  be  incorporated,  and  in 
order  to  raise  capital  by  the  issue  of  public  prospectuses  it  is  sometimes 
demanded  that  full  disclosure  shall  be  made  of  all  material  contracts  and 
facts  which  would  be  calculated  to  influence  the  mind  of  intending  investors 
and  that  the  prospectuses  shall  be  registered  in  a  public  office.  Then,  again, 
laws  are  made  r^ulating  the  issue  of  debentures,  debenture  stock,  or  other 
obligations  of  companies,  and  providing  for  their  public  registration.  Some- 
times, as  in  France,  laws  are  passed  with  relation  to  the  negotiation  and  sale 
of  the  shares  and  securities  of  companies  in  the  stock  exchanges  or  bourses. 
Some  systems  of  law  require  that  balance-sheets  shall  also  be  registered 
so  as  to  give  the  public  an  opportunity  of  ascertaining  the  financial  position 
of  companies. 

It  appears  desirable  that  in  regard  to  these  matters  a  foreign  company 
should  not  be  exempt  from  regulations  which  are  incumbent  upon  native 
companies.  Thus  in  England  the  shares  and  obligations  of  companies 
incorporated  under  the  Companies  Acts  can  only  be  offered  for  public 
subscription  upon  and  subject  to  such  conditions  as  to  disclosure  and 
otherwise  as  are  calculated  to  protect  the  public,  without  at  the  same  time 
unduly  interfering  with  the  raising  of  capital  for  industrial  and  commercial 
enterprises.  Singularly  enough,  however,  any  foreign  company  may  issue 
prospectuses  in  England  offering  its  shares  and  obligations  for  public 
subscription  without  complying  with  any  of  these  conditions. 

The  question  of  the  recognition  of  foreign  companies  is  sometimes 
provided  for  by  the  laws  of  those  countries,  especially  in  the  case  of  countries 
whose  systems  of  law  have  been  codified  As  between  different  countries 
the  matter  is  often  dealt  with  by  treaties  providing  for  the  reciprocal  recogni- 
tion of  companies  respectively  formed  in  the  treaty-making  states.  In 
England  there  are  no  laws  dealing  with  the  matter. 

Bisks  of  Inveitors. — The  question  is  of  vital  importance  to  investors, 
because,  having  invested  in  the  shares  or  obligations  of  companies  incor- 
porated in  their  own  country  for  trading  abroad,  they  may  find  that  in 
a  foreign  country  the  company  of  which  they  are  members  or  creditors 
is  an  iUegal  company,  so  that  it  is  unable  to  retain  its  property  in  that 
country,  being  treated  by  its  Courts  as  having  no  rights  capable  of  being 
enforced.  For  example,  there  was  a  well-known  case  in  France  in  which 
a  company  was  duly  formed  under  the  English  Companies  Acts  for  the 
purpose  of  acquiring  land  in  the  South  of  France.  It  was  decided  by  the 
French  Courts  that  as  the  capital  was  held  principally  by  Frenchmen  and 


132  RECOGNITION  OF  FOREIGN  COMPANIES. 

most  of  the  directors  were  French,  it  was  a  French  company,  and  had 
been  formed  in  England  for  the  pufpose  of  evading  the  Frendi  Company 
Law  and  was  therefore  illegal,  so  that  innocent  shareholders  were  deprived 
of  all  their  rights  in  that  company. 

Then,  too,  a  person  may  invest  in  the  shares  of  a  company  in  which  his 
liability  is  limited  to  the  amount  for  the  time  being  remaining  anpaid  on 
his  shares,  so  that  if  his  shares  are  fully  paid  the  most  he  can  lose  is  the 
sum  which  he  paid  for  them.  But  the  foreign  country  in  which  it  carries 
on  business  may  by  its  laws  refuse  to  recognise  any  limitation  of  the  liability 
of  a  shareholder  to  the  creditors  of  the  company.  Thus  by  the  laws  of 
California  every  shareholder  of  a  company,  whether  a  native  or  foreign 
company  which  transacts  business  in  that  State,  is  personally  liable  in  pro- 
portion to  his  shares  for  the  debts  incurred  by  the  company  while  he 
is  a  shareholder.  It  has  been  held  in  England  that  such  a  liability  cannot 
be  enforced  against  a  shareholder  of  an  English  limited  company  re- 
siding in  this  country  merely  because  acting  under  its  memorandum  of 
association  it  caused  itself  to  be  rq;istered  in  California  and  carried  on 
business  there  {Risdon  Iron  and  Locomotive  Works  v.  Fumess,  [1906] 
I  K.B.  49).  If,  however,  any  shareholder  held  property  in  California  the 
liability  could  have  been  enforced  against  him.  Some  two  or  three  years  ago 
it  was  decided  in  one  of  the  states  of  South  America,  although  its  civil  and 
commercial  codes  provided  for  the  recognition  of  foreign  companies,  that  a 
company  was  illegal  because  the  provisions  of  its  civil  code  as  to  the  in- 
corporation of  companies  had  not  been  complied  with.  Fortunately  the 
decision  was  reversed,  but  if  it  had  been  upheld  hundreds  of  millions  of 
capital  held  by  shareholders  in  English  companies  would  have  been  liable 
to  confiscation  and  forfeiture.  While  on  the  one  hand  it  is  too  much  to 
expect  that  every  foreign  company  should  be  unconditionally  recognised, 
it  is  very  desirable  that  a  company  should,  subject  to  the  restrictions  applying 
to  native  companies,  be  permitted  to  exercise  the  same  powers  and  have  the 
same  rights  and  be  subject  to  the  same  liabilities  as  if  it  had  been  duly 
incorporated  in  every  state  in  which  it  carries  on  business. 

An  Inteniational  Code. — ^The  question  was  considered  at  a  conference 
of  the  International  Law  Association  held  at  Antwerp  in  1903,  and  a 
committee  was  appointed  for  the  purpose  of  preparing  a  draft  international 
code  dealing  with  the  subject  This  code  was  prepared  and  considered 
at  the  conference  held  at  Christiana  in  1905,  and  with  some  modifications 
was  finally  approved  at  another  conference  held  at  Berlin  in  1906.  This 
code  is  in  the  following  terms : 

1.  Any  foreign  company  duly  incorporated  shall  be  recognised  in  [  ]  in 
the  same  manner  as  if  it  had  been  duly  incorporated  in  [               ]. 

2.  A  foreign  company  shall  he  deemed  to  be  domiciled  in  the  country  in  which 
it  was  incorporated,  and  the  liability  or  non-liability  of  any  member  of  such  company 
in  respect  of  its  acts  or  contracts  shall  be  determined  by  the  law  of  its  domicile 
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3.  A  foreign  trading  company  upon  complying  with  the  provisions  hereof  may 
commence  and  carry  on  its  business  by  means  of  any  branch  established  in  [  ] 
in  the  same  manner  and  under  and  subject  to  the  same  conditions  and  restrictions 
as  if  it  were  a  company  duly  incorporated  in  accordance  with  the  law  of  [              ]. 

4.  A  foreign  trading  company  may  only  so  carry  on  its  business  in  [  ]  by 
its  attorney  or  agent  duly  appointed  by  a  notarial  instrument  so  as  to  bind  the 
company.  Any  person  so  appointed  must  be  resident  in  [  ],  and  he  shall 
only  be  able  to  exercise  such  powers  as  are  specifically  conferred  upon  him  by  the 
instrument  appointing  him.  Where  more  than  one  person  is  appointed  the  appoint- 
ment may  be  joint  or  joint  and  several,  and  the  powers  and  authorities  conferred 
upon  such  persons  may  be  in  respect  of  the  same  or  separate  matters.  Every  act 
or  contract  done  or  made  and  every  deed  or  instrument  executed  or  signed  by  any 
such  attorney  within  the  limits  of  his  authority  shall  be  binding  upon  his  principal 

5.  Before  any  foreign  trading  company  commences  business  as  aforesaid  in 
[  ]  the  company  shall  cause  to  be  registered  in  the  place  or  places  where 
the  statutes  of  a  native  company  must  be  registered  (1)  a  notarial  certificate  verifying 
its  incorporation ;  (2)  notarially  certified  copies  of  its  statutes  and  of  the  said  power 
of  attorney ;  and  (3)  the  address  of  its  proposed  office  or  place  of  business  in  [  ]. 
If  the  company  after  having  commenced  business  as  aforesaid  shall  alter  its 
statutes  or  revoke  in  whole  or  in  part  the  said  power  of  attorney,  or  grant  any  other 
power  of  attorney  it  shall  cause  such  alteration,  instrument  of  revocation,  or  power 
of  attorney  to  be  also  registered  within  [  ]  days  after  such  alteration  or  revoca- 
tion or  the  granting  of  such  power. 

6.  At  such  registered  office  or  place  of  business  legal  process  of  any  kind  may 
be  served  upon  and  notices  of  any  kind  may  be  addressed  or  delivered  to  the  foreign 
trading  company,  and  such  service  and  notices  shall  be  valid  for  all  purposes. 

7.  Eveiy  power  of  attorney  granted  by  any  foreign  trading  company  as  herein- 
before mentioned  shall,  as  between  the  company  and  its  assigns  on  the  one  hand, 
and  third  persons  dealing  with  the  company  and  all  persons  claiming  through  or 
under  such  persons  on  the  other  hand,  continue  in  force,  notwithstanding  that  such 
power  has  been  revoked  imtil  notice  of  such  revocation  has  been  registered  as 
aforesaid  or  the  person  dealing  with  such  company  has  had  notice  of  such 
revocation. 

8.  A  certificate  given  by  a  notary  public  domiciled  and  practising  in  the  country 
in  which  a  foreign  company  has  been  incorporated  stating  that  it  is  duly  incorporated 
in  accordance  with  the  laws  of  such  country  shall  be  conclusive  evidence  that  such 
company  has  been  duly  incorporated. 

9.  In  the  preceding  articles  "  foreign  company  **  means  any  association,  company, 
or  corporation  incorporated  outside  [  ] ;  **  foreign  trading  company  "  means 
any  foreign  company  formed  for  the  purpose  of  carrying  on  any  business  that  has 
for  its  object  the  acquisition  of  gain  by  the  company ;  and  "  statutes  "  includes  any 
memorandum  and  articles  of  association,  special  Act  of  the  legislature,  charter  or 
other  instrument  by  which  a  company  is  incorporated,  and  the  statutes,  regulations, 
and  by-laws  of  such  company. 

The  CompanieB  Bill,  1907. — Somewhat  similar  provisions  are  contained 
in  the  New  Zealand  Companies  Act,  1903.  In  the  Companies  Bill  introduced 
in  the  House  of  Lords  this  session,  provisions  have  been  inserted  making 
it  obligatoiy  for  every  foreign  company  which  after  the  commencement  of 
the  Act  establishes  a  place  of  business  within  the  United  Kingdom  to  file 
with  the  Registrar  of  Joint  Stock  Companies  a  copy  of  its  charter  or  statutes 
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and  a  list  of  the  directors  of  the  company,  together  with  the  names  and 
addresses  of  some  one  or  more  persons  resident  in  the  United  Kingdom 
authorised  to  accept  on  behalf  of  the  company  service  of  any  notices 
required  to  be  served  on  the  company,  and  to  file  annually  with  the  Registrar 
such  a  statement  of  its  affairs  in  the  form  of  a  balance-sheet  as  is  required 
of  companies  established  in  the  United  Kingdom ;  and  if  it  uses  the  word 
"  Limited  "  as  part  of  its  title,  to  add  to  its  title  the  name  of  the  country  in 
which  the  company  is  established. 


THE  COLONIAL  CONFERENCE  AND 
NATURALIZATION.* 

{Contributed  by  £.  L.  de  Hart,  Esq.,  M.A.,  LL.B.] 

It  is  more  than  eight  years  since  the  late  Viscount  Ridley,  then  Home 
Secretary,  appointed  an  Inter-departmental  Committee  to  report  upon  the 
doubts  and  difficulties  which  had  arisen  in  connection  with  the  interpretation 
and  administration  of  the  British  Naturalization  Acts ;  and  six  years  ago  the 
Committee  presented  their  report,  which  contained  a  number  of  important 
suggestions.  One  of  these  related  to  a  question  of  special  importance  to  the 
colonies,  viz.  the  question  of  what  may  conveniently  be  described  as  "  Im- 
perial naturalization."  At  present,  as  is  implied  in  s.  16  of  the  Naturalization 
Act,  1870,  it  is  no  doubt  correct  to  say  that  the  privileges  conferred  by 
naturalization  under  the  laws  of  a  colony  can  only  be  enjoyed  within  its 
borders.  (Such  naturalization  is  called  by  the  Inter-departmental  Committee 
"local  naturalization,"  a  convenient  phrase  which  I  propose  to  use  in  this 
article.)  Therefore  a  person  naturalized  in  a  British  possession  ceases  to 
have  the  status  of  a  British  subject  the  moment  he  quits  its  territory.  He 
may  have  had  a  distinguished  public  career  in  the  land  of  his  adoption,' 
yet  if  he  takes  up  his  abode  in  this  country,  he  must,  in  general,  remain  an 
alien  for  at  least  five  years,  before  he  can  regain  the  status  of  a  British 
subject.'  Similarly  if  he  goes  to  reside  in  another  colony,  he  must  comply 
with  the  conditions  as  to  residence  which  its  naturalization  laws  impose, 
before  he  can  again  acquire  that  status.  There  are  more  ways  than  one  of 
dealing  with  this  hardship.  The  laws  of  some  colonies  have  enacted  that 
previous  naturalization  elsewhere  may  be  recognized  in  the  colony;  for 
instance,  the  Canadian  Naturalization  Amendment  Act,  1907,  dispenses  with 
the  qualifying  period  of  residence  in  the  case  of  applicants  who  have  been 
naturalized  in  the  United  Kingdom  or  in  another  colony.  The  best  solution 
of  the  difficulty  is,  however,  by  instituting  Imperial  naturalization,  obtainable 

>  Auikoriiies :  Report  of  the  Inter-departmental  Committee  on  the  Naturalization 
Laws,  1901 ;  Minutes  of  the  Proceedings  of  the  Colonial  Conference,  1907 ;  Papers  laid 
before  the  Colonial  Conference,  1907. 

*  Dr.  Smartt  cited  at  the  Conference,  as  an  example,  the  case  of  the  late  Colonel 
Schermbrucker,  who  had  been  naturalized  in  Cape  Colony  and  had  become  a  member  of 
the  colonial  Ministry. 

'  A  certificate  of  naturalization  may,  however,  be  granted  to  an  alien  who  has  been 
five  years  in  the  service  of  the  Crown,  if  he  intends  either  to  reside  in  the  United 
Kingdom  or  to  continue  in  the  service  of  the  Crown. 
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in  any  part  of  the  British  dominions  in  compliance  with  certain  uniform 
conditions,  and  conferring  the  status  of  a  British  subject  everywhere  in  the 
British  Empire.  The  principle  of  Imperial  naturalization  was  adopted  by 
the  Inter-departmental  Committee,  who  said  in  their  Report :  *'  We  see  no 
reason  why,  if  conditions  substantially  identical  with  those  which  qualify 
for  naturalization  in  the  United  Kingdom  are  fulfilled  by  aliens  residing  in 
any  other  part  of  His  Majesty's  Dominions,  the  Government  of  the  possession 
in  which  the  alien  has  satisfied  these  conditions  should  not  have  power  to 
grant,  or  to  recommend  to  the  Home  Government  the  grant  of  complete 
naturalization  as  a  British  subject"  For  the  purpose  of  carrying  out  this 
recommendation  they  suggested 

(i)  that  when  the  conditions  to  be  fulfilled  by  aliens  in  order  to  obtain 

local  naturalization  in  a  colony  are  substantially  the  same  as  are 

required  for  naturalization  in  the  United  Kingdom,  the  Governor 

should  be  empowered  by  Order  in  Council  to  grant  certificates  of 

naturalization  giving  all  the  rights  conferred  by  naturalization  in 

the  United  Kingdom; 

(3)  that  in  the  case   of  British  possessions  in  r^ard   to  which  no 

such  Order  in  Council  existed,  the  Governor  should  have  power 

to  recommend  to  the  Home  Government  for  naturalization  any 

alien  who  had  satisfied  vrithin  the  possession  conditions  identical 

ffttitaHs  mutandis  with  those  required  for  naturalization  in   the 

United  Kingdom,  and  that  certificates  granted  in  accordance  with 

such  recommendations  should  confer  all  the  privileges  of  British 

nationality  both  within  and  without  the  British  dominions. 

Another  matter  which  also  affects  the  colonies  is  that  by  reason  of  the 

obscure  and  contradictory  wording  of  s.  7  of  the  Naturalization  Act,  1870^ 

there  is  a  difference  of  opinion  as  to  the  effect  outside  the  limits  of  the 

United  ELingdom  of  a  certificate  of  naturalization  granted  under  the  Act 

One  view  is  that  the  operation  of  the  section  is  confined  to  the  United 

Kingdom,^  the  other  is  that  naturalization  under  the  Act  of  1870  confers  the 

status  of  a  British  subject  everywhere  (except  within  the  limits  of  the  fore^ 

State  of  which  the  naturalized  person  was  previously  a  subject,  if  he  be  still 

regarded  there  as  a  subject).     It  may  be  inferred  from  the  language  of  Lord 

E^n's  Circular  of  December  14,  1906,  to  the  colonial  Governments  and  from 

some  of  the  speeches  at  the  late  Colonial  Conference  that  the  latter  view, 

which  I  believe  to  be  the  right  one,  now  prevails  in  the  Colonial  Office  and 

in  the  self-governing  colonies ;  but  in  1874  the  law  officers  advised  that  a 

certificate  of  naturalization  granted  in  the  United  Kingdom  has  no  effect  in 

*  The  possibility  that  this  is  the  correct  view  is  no  doubt  the  reason  why  the  laws  of 
some  colonies  provide  for  the  grant  of  certificates  to  persons  naturalized  in  the  United 
Kingdom,  and  why  the  Transvaal  Ordinance,  No.  10  of  1904,  expressly  declares  that 
persons  naturalized  in  the  United  Kingdom  shall  have  all  the  rights  in  the  colony  given 
by  the  Naturalization  of  Aliens  Ordinance,  1902. 
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die  cclonies.^  The  Inter-departmental  Committee  drew  attention  to  the 
doubtful  construction  of  the  section  without  expressing  any  opinion  on  the 
jxnnt  They  recommended,  however,  that  a  person  naturalized  in  the 
United  Kingdom  should  be  a  British  subject  "everywhere  and  for  all 
purposes,"  subject  of  course  to  the  principle  that  the  law  of  this  country 
cannot  divest  a  person  of  any  status  existing  under  a  foreign  law,  and  ought 
not  to  purport  to  do  so. 

A  third  defect  in  the  present  law  is  that  under  the  Act  of  1S70 
naturalization  can  only  be  acquired  by  a  person  who  intends  either  to  reside 
in  the  United  Kingdom  or  to  serve  under  the  Crown.  Consequently  the 
Act  does  not  enable  a  certificate  to  be  granted  to  an  alien,  however  long  he 
may  have  resided  in  the  United  Kingdom,  if  it  be  his  intention  not  to 
remain  there,  but  to  emigrate  to  a  British  colony.  The  Inter-departmental 
Committee  recommended  that  the  condition  should  be  altered  by  making 
an  intention  to  reside  anywhere  in  the  King's  dominions  sufficient. 

Some  discussion  on  the  proposed  alterations  in  the  law  of  natiu^ization 
took  place  at  the  Colonial  Conference  of  1902,  but  it  revealed  certain 
differences  of  opinion,  and  no  definite  conclusion  was  reached.  Afterwards, 
however,  a  Bill  was  drafted,  and  then  the  matter  remained  in  abeyance, 
until  it  was  revived  at  the  late  Colonial  Conference,  at  which  the  draft  Bill 
was  discussed.  It  is  desirable  to  set  out  in  full  the  sections  which  deal 
with  the  status  of  persons  naturalized  in  the  United  Kingdom,  or  are  intended 
to  establish  a  system  of  Imperial  naturalization.     They  are  as  follows : 

S.  7.  An  alien  who,  within  such  limited  time  before  making  the  application 
beretoafter  mentioned  as  has  been  under  any  Act  hereby  repealed,  or  may  be 
allowed  by  the  Secretary  of  State,  either  by  general  order  or  on  any  special 
occasion,  has  resided  in  His  Majesty's  dominions  for  not  less  than  five  years,  or 
has  been  in  the  service  of  the  Crown  for  not  less  than  five  years,  and  who  intends, 
when  naturalized,  either  to  reside  in  His  Majesty's  dominions  or  to  serve  under 
the  Crown,  may  apply  to  the  Secretary  of  State  for  a  certificate  of  naturalization. 

S.  9. — (i)  A  naturalized  person  shall  be  entiUed  to  all  political  and  other 
lights,  powen,  and  privileges,  and  be  subject  to  all  obligations,  duties,  and  liabilities 
to  which  a  natural-bora  British  subject  is  entitied  or  subject,  and  shall  to  all  intents 
and  purposes  have,  as  from  the  date  of  his  naturalization,  the  status  of  a  natural- 
born  British  subject. 

S.  26. — (i)  Where  it  appean  to  His  Majesty  in  Council  that  under  any  law 
for  the  time  being  in  force  in  any  British  possession  the  conditions  to  be  fulfilled 
by  aliens  with  respect  to  naturalization  are  substantially  the  same  as  those 
required  for  the  grant  of  certificates  of  naturalization  under  this  Act,  His  Majesty 
may  by  Order  in  Council  empower  the  Governor  of  that  possession  in  his  discretion 
to  grant  to  any  person  naturalized  in  that  possession  a  certificate  of  naturalization 
in  the  prescribed  form,  and  that  certificate  shall  have  effect  to  all  intents  and 
purposes  as  if  it  were  a  certificate  of  naturalization  granted  by  the  Secretary  of 
State  under  this  Act. 

'  See  Uie  Circular  to  the  colonial  Governments  set  out  in  Sir  Francis  Pi^gott's  recently 
published  treatise  on  Nationality,  p.  12% 
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(a)  His  Majesty  may  revoke  any  such  Order  if  it  appears  to  His  Majesty  that 
the  law  of  the  British  possesmon  referred  to  in  the  Order  has  been  altered  so  as 
to  make  it  inexpedient  that  the  Order  should  continue  in  force. 

(3)  As  regards  any  British  possession  with  respect  to  which  no  such  Order  in 
Council  has  been  made,  or  with  respect  to  which  the  Order  in  Council  has  been 
revoked,  the  Governor  of  that  possession  may,  in  the  prescribed  form,  and  subject 
to  any  regulations  made  by  the  Secretary  of  State,  make  a  recommendation  to  the 
Secretary  of  State  that  a  certificate  of  naturalization  should  be  granted  to  any 
specified  alien  resident  or  serving  the  Crown  in  that  possession,  and  thereupon  the 
Secretary  of  State  may,  if  he  thinks  fit,  grant  a  certificate  of  naturalization 
accordingly. 

It  will  be  noticed  that  s.  7  would  make  a  great  change  in  the 
conditions  to  be  fulfilled  by  an  applicant  for  naturalization.  The  section 
substitutes  residence  in  the  British  dominions,  both  past  and  prospective, 
for  residence  in  the  United  Kingdom,  and  it  is  not  even  necessary  that  the 
applicant  should  be  resident  in  the  United  Kingdom  at  the  time  of  his 
application.^  There  would  possibly  be  more  danger  than  under  the  present 
law  that  "undesirables"  might  obtain  naturalization,  unless  very  careful 
inquiries  were  made  as  to  the  character  of  the  applicant  in  all  parts  of  the 
Empire  where  he  has  resided  Yet  considering  the  great  caution  exercised 
by  the  Home  Office  in  granting  naturalization,  and  the  fact  that  the 
Secretary  of  State  has  an  absolute  discretion  in  the  matter,  the  change  of 
the  residential  qualification  need  cause  no  alarm,  especially  as  another 
section  of  the  Bill  proposes  to  give  him  power  to  revoke  a  certificate  ob- 
tained by  false  representations  or  fraud.  It  is  not  probable  that  the  "  rolling- 
stone"  or  the  "undesirable"  will  obtain  a  certificate  from  the  Secretary  of 
State.  Moreover,  the  substitution  of  residence  in  the  British  dominions  for 
residence  in  the  United  Kingdom  seems  to  be  necessary,  in  order  to  give 
efifect  to  the  provisions  of  s.  26  (3). 

In  considering  s.  26  (i)  it  must  be  remembered  that  many  of  the 
colonies  do  not  require  applicants  for  naturalization  to  have  resided  in 
the  colony  for  as  long  a  time  as  five  years,  and  that  some  of  them  do  not 
even  prescribe  any  definite  period  of  residence.  Would  it  be  necessary  for 
them  to  alter  their  existing  laws,  so  as  to  make  the  conditions  of  local 
naturalization  the  same  as  those  of  naturalization  in  the  United  Kingdom, 
in  order  that  the  power  of  granting  Imperial  naturalization  might  be  conferred 
upon  them?  S.  26  (i)  does  not  seem  to  prevent  any  colony  from  continuing 
to  grant  local  naturalization  under  its  existing  law,  while  under  another  law 
certificates  of  naturalization  are  granted  to  aliens  who  have  fulfilled  conditions 
similar  to  those  required  by  the  British  Act.  If  this  be  not  correct,  in 
colonies  which  do  not  wish  to  give  up  the  right  to  naturalize  aliens  who 
have  resided  less  than   five  years,   Imperial  naturalization  could  only  be 

>  Therefore  s.  26  (3)  seems  to  be  superfluous.  It  is  based  on  the  recommendation 
of  the  hiter-departmental  Committee,  and  was  a  necessary  part  of  their  scheme,  fcMT 
they  did  not  contemplate  the  general  provision  of  a.  7,  which  enables  an  alien  resident 
in  a  colony  to  apply  for  naturalization  in  the  United  Kingdom. 
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obtained  from  the  Secretary  of  State  under  s.  7  or  s.  26  (3).  The  discussion 
at  the  Imperial  Conference  does  not  make  it  clear  whether  the  self-governing 
colonies  are  willing,  for  the  sake  of  uniformity,  to  make  the  conditions  for 
obtaining  local  naturalization  identical  with  those  required  for  Imperial 
naturalization.  It  seems,  however,  desirable  that  the  colonies  should  have 
the  power  to  grant  full  naturalization  without  prejudicing  their  right  to 
grant  local  naturalization  on  such  conditions  as  to  length  of  residence  as 
they  might  think  proper. 

The  reception  by  the  Colonial  Conference  of  the  proposals  contained  in 
the  draft  Bill  was  on  the  whole  encouraging.  New  Zealand  proposed  a 
resolution  "  that  the  law  as  to  naturalization  should  be  uniform  throughout 
the  Empire,  and  that  naturalization,  wherever  granted,  should  be  Imperial, 
and  not  local,  subject,  however,  to  the  right  of  any  self-governing  dependency 
to  impose  special  conditions  if  it  thinks  fit."  Cape  Colony  brought  forward 
a  resolution  that  ''this  Conference  is  of  opinion  that  in  order  to  remove 
anomalies  attaching  to  naturalization  of  aliens  throughout  the  Empire,  His 
Majesty's  Government  should,  after  full  consultation  with  the  colonies, 
take  steps  to  secure  Imperial  legislation  providing  for  the  treatment  of  the 
question  on  a  uniform  basis."  There  was,  indeed,  a  consensus  of  opinion 
that  uniformity  should  be  attained  by  Imperial  legislation,  though  some 
provisions  of  the  Bill  did  not  escape  criticism.  There  were  only  two  points, 
however,  with  regard  to  which  serious  exception  was  taken  to  the  Bill.  One 
IS  that  there  is  nothing  in  the  law  of  this  country  to  prevent  the  naturaliza- 
tion of  persons  of  bad  character.  In  theory  the  Home  Secretary  could  no 
doubt  grant  a  certificate  to  any  foreign  gaol-bird  who  had  resided  here  for  five 
years ;  but  in  practice  the  most  careful  inquiries  are  made  as  to  the  respecta- 
bility of  each  applicant,  who  is  required  by  the  Home  Office  to  give  four 
references  as  to  character.  If  there  is  any  suspicion  of  criminality  on  the 
part  of  the  applicant,  it  must,  as  Mr.  Gladstone  explained  to  the  Conference, 
"  be  dissipated  as  a  condition  precedent  to  his  obtaining  his  certificate." 

So  far  as  naturalization  in  the  United  Kingdom  is  concerned,  therefore, 
the  fear  that  criminals  and  persons  of  bad  character  might  be  naturalized 
is  certainly  unfounded.  There  is  probably,  also,  no  reason  to  think  that 
they  would  obtain  naturalization  in  any  colony,  except  by  means  of  false 
statements  which  would  justify  the  cancellation  of  their  certificates.  But 
there  ought  to  be  no  difficulty  in  meeting  this  objection  by  altering  s.  8 
of  the  Bill  (which  requires  the  applicant  to  adduce  evidence  of  his  residence 
and  intention  to  reside),  so  as  expressly  to  make  it  a  condition  that  an 
applicant  for  naturalization  must  satisfy  the  Secretary  of  State  that  he  is  a 
person  of  good  character.^ 

>  Some  of  the  colonud  Acts  expressly  require  the  production  of  a  certificate  of  good 
character,  signed  by  a  magistrate  or  other  specified  authority:  see  Canada,  Naturaliza- 
tion Act  (RS.C.  113,  s.  I),  ss.  14,  15;  Cape  Colony,  No.  35,  1889,  s.  a;  Australia, 
No.  II,  1903,  8.  6;  Natal,  No.  18,  1905,  s.  a  ;  Transvaal,  Ordinance  46  of  190a,  s.  i  (2). 
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The  most  serious  objection  taken  at  the  Colonial  Conference  was  that 
the  Bill  would  give  persons  of  non-European  races  naturalized  in  one  colony 
or  in  the  United  Kingdom  the  status  of  British  subjects  in  other  colonies 
where  they  are  disqualified  from  obtaining  naturalization.  In  Australasia 
and  in  South  Africa  a  strong  feeling  exists  against  the  naturalization  of  aliens 
belonging  to  coloured  races,  a  feeling  which  has  of  late  years  found  expression 
in  the  legislation  of  the  self-governing  colonies.  Thus  in  1896  New  Zealand 
prohibited  the  naturalization  of  Chinese ;  the  Naturalization  Act  of  the  Com- 
monwealth of  Australia,  passed  in  1903,  excludes  aboriginal  natives  of  Asia, 
Africa,  or  the  islands  of  the  Pacific  (excepting  New  Zealand) ;  and  the  Natal 
Naturalisation  of  Aliens  Act,  1905,  only  permits  naturalization  to  be  granted 
to  persons  of  *'  European  birth  and  descent**  In  1904  the  Ministry  of  Cape 
Colony  informed  the  Home  Government  that  the  colony  views  with  dis^ 
fitvour  the  naturalization  of  Asiatics,  and  that  unless  Imperial  legislation  is  so 
amended  as  very  considerably  to  curtail  the  possible  naturalization  of  in* 
numerable  Asiatics  and  non-Europeans,  the  colony  would  be  unwilling  to 
recognise  the  Imperial  Statute  as  a  text  for  determining  the  operation  of 
colonial  naturalization  laws  generally  throughout  the  Empire.  At  the  Con- 
ference General  Botha  presented  a  memorandum  in  which  a  similar  view  is 
expressed.  But  the  objection  of  the  self-governing  colonies  to  the  naturalization 
of  coloured  aliens  was  most  strongly  voiced  by  Sir  Joseph  Ward,  who  said  that 
New  Zealand  is,  and  intends  to  remain,  a  white  man's  country.  '*  We  are 
well  circumstanced,"  he  continued,  "  with  a  fine  population  throughout,  and 
we  want  to  avoid  the  mixing-up  and  the  contamination  of  the  races  both  now 
and  in  the  years  to  come,  by  preserving  it  for  white  men  to-day,  and  not 
allowing  any  law,  whether  for  the  purpose  of  naturalization  or  for  any  other 
purpose,  to  interfere  with  it." 

Mr.  Gladstone  had  on  an  earlier  day  moved  a  resolution  that  "  with  a 
view  to  attain  uniformity,  so  fiur  as  practicable,  an  inquiry  should  be  held  to 
consider  further  the  question  of  naturalization,  and  in  particular  to  consider 
how  fJEur,  and  under  what  conditions,  naturalization  in  one  part  of  His 
Majesty's  dominions  should  be  efifective  in  other  parts  of  those  dominions, 
a  subsidiary  Conference^  to  be  held,  if  necessary,  under  the  terms  of  the 
resolution  adopted  by  this  Conference  on  April  20  last"  He  acknowledged 
the  force  of  the  colonial  views  and  professed  a  willingness  to  modify  the  Bill 
in  some  way  so  as  to  meet  them,  and  at  the  end  of  the  discussion  the 
resolution  was  unanimously  carried  on  the  understanding  that  the  Home 
Government  should  consider  what  alterations  might  be  made  in  the  Bill 
and  then  submit  it  for  further  discussion  to  the  subsidiary  Conference. 

The  problem  with  which  the  Home  Government  has  undertaken  to  deal 
is,  therefore,  how  best  to  give  effect  to  the  objections  of  the  self-governing 

>  A  subsidiary  Conference  is  one  summoned  to  deal  with  matters  which  cannot  con- 
veniently be  postponed  to  the  next  Conference,  or  involving^  subjects  of  a  minor  character 
or  such  as  call  for  detailed  consideration. 
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colonies  to  the  admission  of  coloured  persons  with  the  status  of  naturalized 
British  subjects.  This  could  be  done  simply  enough  by  enacting  generally 
that  a  certificate  of  naturalization  shall  not  in  any  colony  confer  the  rights  of 
a  British  subject  upon  any  person  of  non-European  race  ^  who  by  the  laws 
of  the  colony  is  disqualified  from  being  naturalized  there.  The  Imperial 
Parliament  might,  however,  as  General  Botha  frankly  admitted,  "  object  to 
such  a  distinction  especially  as  it  is  not  made  in  the  Act  of  1870,  under 
which  it  may  be  urged  that  a  person  naturalized  in  the  United  Kingdom  is 
a  British  subject  in  whatever  part  of  His  Majesty's  dominions  he  may  take 
op  his  residence."  Possibly  considering  that  the  number  of  Asiatics  or 
Afiicans  who  obtain  naturalization  by  reason  of  their  residence  in  the  United 
Kingdom  is,  and  will  no  doubt  continue  to  be,  infinitesimally  small,  the  self- 
governing  colonies  might  be  satisfied  if  it  were  provided  that  colonial 
oertificates  of  naturalization  granted  to  persons  of  non-European  birth  or 
descent  should  not  have  any  efiect  in  any  colony  where  such  persons  can- 
not obtain  naturalization.  Yet  it  must  not  be  overlooked  that  under  the 
scheme  of  the  draft  Bill  not  only  residents  in  the  United  Kingdom,  but  also 
residents  in  any  part  of  the  British  dominions,  might  be  naturalized  by  the 
Secretary  of  State ;  and  residents  in  colonies  the  laws  of  which  do  not  satisfy 
the  requirements  of  s.  26  (i)  would  necessarily  have  to  obtain  Imperial 
naturalization  from  the  Home  Government.  Therefore  the  number  of  non- 
European  aliens  naturalized  in  the  United  Kingdom  might  be  considerably 
increased.  A  third  alternative  to  meet  any  apprehension  on  this  score  would 
be  to  provide  that  an  alien  of  non-European  race  resident  in  a  colony  at  the 
time  where  he  obtained  naturalization  should  not  acquire  the  status  of  a 
British  subject  in  any  colony  where  he  is  disqualified  from  being  naturalized. 
A  modification  of  the  draft  Bill  on  any  of  these  lines  would  be  preferable  to 
General  Botha's  suggestion  that  a  certificate  of  naturalization  granted  in  any 
colony  where  the  Imperial  Act  has  been  put  in  force  should  have  effect  be- 
yond the  borders  of  such  colony  only  when  granted  to  a  person  of  European 
birth  or  descent.  There  may  be  many  other  colonies  (not  to  mention  the 
mother  country)  where  there  is  no  objection  to  recognising  the  naturalization 
of  a  coloured  person.  I  believe  that  the  best  course  would  be  that  which  I 
suggested  first,  i,e.  to  enact  in  general  terms  that  naturalization  shall  not  give 
the  status  of  a  British  subject  to  any  person  of  non-European  race  in  a  colony 
the  laws  of  which  disqualify  him  from  being  naturalized. 

>  The  Natal  Naturalixation  Law,  1874,  limits  the  right  to  obtain  naturalization  to 
aliens  of  '*  European  parentage  or  descent.**  There  is  no  definition  of  the  word  **  European." 
In  the  New  Zealand  Asiatic  Restriction  Act,  1896,  "Asiatic"  is  defined  as  meaning 
"any  native  of  any  part  of  Asia,  or  of  the  islands  adjacent  to  Asia  or  in  Asiatic  seas,** 
but  it  is  expressly  said  not  to  include  persons  of  European  or  Jewish  extraction,  nor 
British  subjects  who  are  natives  of  India. 


NOTES. 

The  Chamiel  Tunnel  and  Inteniational  Law. — Dr.  Oppenheixn  contributes 
to  the  Zdischrift  fur  Vblkerrecht  und  Bundesstaatsrecht — a  new  periodical 
of  great  promise  edited  by  the  well-known  jurist  Dr.  Joseph  Kohler — a 
very  interesting  article  on  the  Channel  Tunnel  and  International  Law,. 
The  Straits  of  Dover  being  part  of  the  open  sea,  not  subject  to  any  one  State, 
but  free  alike  in  time  of  peace  and  war  to  all  States,  would  a  tunnel  under 
the  bed  of  it  be  free  also?  There  are  no  clear  precedents  to  guide  one 
to  an  answer  \  the  pearl  fisheries  of  Ceylon  which  extend  beyond  territorial 
waters  are  peculiar,  and  the  claims  of  the  English  Government  as  to  them 
do  not  much  illuminate  the  subject  Dr.  Oppenheim  investigates  the  subject 
in  the  light  of  principle,  and,  after  reviewing  the  possible  solutions,  comes 
to  the  conclusion  that  the  ''  Untergnind  "  below  the  bed  of  the  open  sea 
is  "herrenlos"  and  may  be  the  subject  of  occupation  by  the  States  from 
whose  territory  the  tunnel  is  driven ;  and  that  the  construction  of  the  tunnel 
would  amount  to  occupation.  The  most  interesting  part  of  a  valuable  article 
is  the  discussion  of  the  position  of  the  tunnel  in  time  of  war.  We  do  not 
find  an  altogether  clear  answer  to  all  the  questions  which  would  arise  in  the 
event  of  France  being  at  war  and  England  being  neutral.  The  whole  essay 
is  well  worth  reading,  and  not  the  less  because  it  discusses  an  apparently 
remote  contingency. 

Detention  of  XTntried  Prifonen.— The  figures  which  the  Judicial  Adviser 
of  the  Egyptian  Government  gives  in  his  last  report  as  to  the  detention 
of  untried  prisoners  may  be  recommended  to  the  attention  of  those  who 
are  responsible  for  our  circuit  system.  It  is  needless  to  say  that  the 
difficulty  of  obtaining  evidence  in  criminal  cases  is  much  greater  in  Egypt 
than  in  England  or  in  most  European  countries.  But  this  difficulty  is 
surmounted.  Before  the  establishment  of  Assize  Courts  in  Egypt,  the 
average  period  between  the  commission  of  the  crime  and  the  sentence 
was  230  days.  In  1905  it  had  fallen  to  seventy-one  days;  in  1906  it 
was  only  sixty  days.  *'  As  far  as  rapidity  of  procedure  is  concerned,"  remarks 
the  Judicial  Adviser  with  just  pride,  "Egypt,  with  an  average  of  two 
months  for  inquiry  and  final  judgment  in  all  cases  of  crime,  is  in  advance 
of  many  European  countries."  He  adds  this  interesting  note :  '<  Last 
summer  I  was  in  seven  continental  capitals,  viz.  Lisbon,  Madrid,  Paris, 
Christiania,  Stockholm,  Copenhagen,  and  Berlin.     In  each  place  I  made 
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inquiries  as  to  the  average  time  required  in  practice  for  finally  disposing 
of  a  case  of  crime.  I  found  that  the  average  of  these  seven  countries  worked 
out  at  between  three  and  four  months." 

Qiganuation  of  Bourses.— In  the  latest  Bulletin  of  the  Institut  Inter- 
national de  Statistique  is  a  very  valuable  account  of  the  organisation  of 
the  chief  bourses  of  the  world.  It  is  remarkable  how  few  of  them  are 
free ;  either  they  contain  official  elements,  or  they  are  under  the  surveillance 
of  the  Government.  The  code  may  say  "la  profession  de  courtier  est 
libre,"  but  it  is  not.  The  same  bulletin  contains  a  most  interesting  account 
of  the  Japanese  bourses  which  existed,  as  to  dealings  in  rice,  as  long  ago 
as  the  seventeenth  ceutury.  One  feature  of  the  Japanese  bourse  is  that 
it  is  answerable  for  the  execution  of  the  contracts  of  brokers.  Another 
peculiarity  is  that  ''futures"  are  permitted  only  for  periods  not  exceeding 
150  days.  It  may  be  added  that  in  Sir  Malcolm  Mcllwraith's  report  on 
legal  matters  in  Egypt  is  an  interesting  account  of  the  efforts  being  made 
to  put  the  Egyptian  bourses  on  a  sound  basis. 

Salmomd's  '*  Jmisprudeiioe.''— We  are  indebted  to  Mr.  J.  E.  Hogg 
for  the  following  notice  of  this  book :  "  The  second  edition  of  Prof. 
Salmond's  book,  the  full  title  of  which  is  Jurisprudence^  or  The  Theory 
of  the  Law^  has  now  appeared.  It  is  rare  to  find  an  author  so  successful 
in  bringing  out  on  almost  every  page  of  his  book  the  dominant  idea  of 
the  whole,  still  rarer  to  find  this  dominant  idea  accurately  stated  on  the 
title-page.  Both  these  things  have  been  done  by  Prof.  Salmond.  The 
dominant  idea  is  that  'the  law  is  merely  the  theory  of  things  as 
received  and  operative  within  Courts  of  justice'  (p.  478).  Again  and 
again  is  this  insisted  on,  with  varying  degrees  of  emphasis  and  detail.  '  The 
validity  of  a  legal  principle  is  entirely  independent  of  its  truth.  It  is 
a  valid  principle  of  law,  not  because  it  is  true,  but  because  it  is  accepted 
and  acted  on  by  the  tribunals  of  the  State.  .  .  .  The  eye  of  the  law  does  not 
infallibly  see  things  as  they  are '  (p.  18).  'Constitutional  law  involves  con- 
current consdtutional  practice.  It  is  merely  the  reflection,  within  Courts 
of  law,  of  the  external  objective  reality  of  the  de  facto  organisation  of  the 
State.  It  is  the  theory  of  the  constitution,  as  received  by  Courts  of  justice. 
It  is  the  constitution,  not  as  it  is  in  itself,  but  as  it  appears  when  looked 
at  through  the  eye  of  the  law '  (p.  107).  A  guiding  principle  of  exposition 
like  this  serves  as  a  kind  of  thread  to  lead  one  safely  through  a  labyrinth, 
or,  to  vary  the  metaphor,  it  is  like  a  single  continuous  cord  holding  together 
otherwise  disconnected  beads.  The  result  is  that,  whether  the  reader  agrees 
or  disagrees  with  every  proposition  stated,  the  subject-matter  is  presented 
with  admirable  lucidity,  and  one  great  end  is  gained  which  more  pretentious 
volumes  occasionally  fail  to  gain — the  reader  is  made  to  think  for  himself. 
The  author  really  takes  his  reader,  as  it  were,  with  him  on  a  balloon  trip, 
and  shows  him  various  sets  of  facts  from  different  points  of  view,  in  this 
way  greatly  fiicilitating  that  comparison  of  the  differing  points  of  view 
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which  is  so  essential  to  ft  proper  study  and  understanding  of  jurispnidenoe 
— whether  it  be  called  'comparative'  or  not  The  *  practical'  person, 
who  prides  himself  on  his  knowledge  of  his  own  system  of  concrete  law, 
would  gain  a  vastly  increased  interest  in  the  one  system  which  he  thinks 
it  necessary  to  study,  were  he  to  ponder  on  and  follow  up  this  paragraph 
(p.  334) :  '  If  an  equitable  owner  can  be  a  trustee,  can  a  legal  owner  be 
a  beneficiary?  As  the  [English]  law  now  stands,  he  cannot.  But  this  is 
a  mere  accident  of  historical  development,  due  to  the  fkct  that  the  Courts 
of  common  law  refused  to  recognise  trusts  at  alL  There  is  no  more 
theoretical  difficulty  in  allowing  that  a  trustee  and  his  beneficiary  may  both 
be  J  legal  owners,  than  in  allowing  that  they  may  both  be  equitable  owners. 
Had  the  Courts  of  common  law  worked  out  a  doctrine  of  trusts  for  them- 
selves, this  twofold  legal  ownership  would  have  actually  existed.'  A  book 
written  in  this  style  must  have  an  enormous  eflfect  in  inducing  that  spirit 
of  rationality  among  lawyers  which  is  the  best  and  surest  guarantee  for 
a  wise  and  gradual,  yet  insistent,  reform  of  our  unnecessarily  complicated 
legal  system."  ^ 

*<Les  Fondations  en  Angletem."  > — ^This  treatise  by  a  French  lawyer 
on  the  system  of  charitable  trusts  in  England»  dealing  with  their  historical 
origin,  legal  development,  and  actual  present  working,  is  well  worthy  of 
the  attention  of  English  lawyers ;  and  from  whatever  standpoint  it  is  con- 
sidered, the  work  does  the  highest  credit  to  its  author,  who  has,  by  a 
thorough  knowledge  of  the  history  of  our  law,  combined  with  a  sympathetic 
appreciation  of  its  governing  principles,  produced  a  singularly  ludd  and 
scientific  exposition  of  the  subject. 

The  first  section  is  historical,  and  traces  the  genesis  of  the  charitable 
trust  from  feudal  times  when  it  became  identified  with  the  tenure  of 
frankalmoigne  up  to  the  establishment  of  the  equitable  jurisprudence  and 
jurisdiction  over  charitable  uses  which  was  recognised  in  the  statute  of 
Elizabeth.  M.  Escarra  brings  out  clearly  the  fact  that  the  reason  for  the 
change  which  was  then  made  in  regularising  the  conception  and  to  some 
extent  the  administration  of  charities  was  the  need  of  something  to  take 
the  place  of  the  religious  foundations  suppressed  under  Henry  VI II.,  and 
provide  for  educational  and  eleemosjmary  purposes  under  non-ecclesiastical 
guidance.  This  need  was  supplied  by  the  general  spirit  of  active  patriotic 
enthusiasm  which  was  the  feature  of  the  Queen's  reign.  The  seventeenth 
century  was  remarkable  for  the  number  of  parochial  charities,  especially  doles, 
then  created,  and  the  eighteenth  for  the  many  donations  made  for  general 
scientific  and  literary  purposes.  During  the  nineteenth  century  the  concep- 
tion and  scope  of  charities  continuously  widened ;  the  remaining  denomina- 
tional disabilities  were  for  the  most  part  removed ;  and  education  was  promoted 
by  the  Schools  Sites  Act  and  Endowed  Schools  Acts.  At  the  present  time 
the  tendency  of  the  stream  of  charitable  donations  seems  to  favour  chiefly 
'  l^tude  de  droit  compart,  par  Jean  Eacarra,  docteur  en  droit. 


NOTES.  14s 

medical  aids  and  institutions.  The  statute  of  Elizabeth  still  remains 
the  principal  statutory  recognition  of  the  charitable  foundation  as  an  object 
of  public  interest  The  Georgian  Mortmain  Act,  which  limited  and  regulated 
the  form  and  subjects  of  charitable  gifts,  practically  continues  in  the 
Mortmain  Act  of  1888,  except  for  its  restriction  on  devises  of  land 
which  was  removed  by  the  statute  of  1891.  The  permanent  supervision 
of  charities  by  a  Department  of  State  has  been  in  force  since  1853,  when 
the  Charity  Commission  was  constituted,  and  now  endowed  educational 
foundations  have  their  own  controlling  authority  in  the  new  Board  of 
Education. 

In  the  second  section  the  author  discusses  the  theory  and  practice  of 
charitable  trusts,  formulating  a  definition  of  his  own  which  in  a  succinct 
form  embraces  the  requisites  laid  down  by  our  legal  authorities,  pointing 
out  differences  between  the  English  and  foreign  conceptions,  and  dealing 
seriatim  with  the  rules  governing  the  creation  of  such  trusts,  the  cypres 
doctrine,  etc. 

The  third  part,  which  deals  with  the  public  supervision  of  charities,  mainly 
consists  of  an  excellent  account  of  the  system  and  pracdce  of  the  Charity 
Commissionexs.  The  author,  in  comparing  their  function  with  that  of  the 
Conseil  d'l&tat  in  France,  finds  the  distinctive  characteristic  of  the  English 
Department  in  its  non-political  nature,  and  in  its  work  being  rather  organising 
the  working  of  charities  than  authorising  them,  like  that  of  the  French 
authority ;  he  describes  the  Commission  as  representing  "  T^tat-Providence  " 
rather  than  "  T^tat-gendarme  " ;  and  conceives  its  functions  as  analogous  to 
that  of  a  ''conseil  de  famille''  with  the  local  trustees  as  "tuteurs"  of 
the  French  law.  In  these  comparisons  M.  Escarra  has  correctly  inter- 
preted the  principles  on  which  the  Commissioners  have  consistently  acted — 
that  local  interest  and  local  management  are  to  prevail  in  the  administration 
of  charities,  supplemented  only  by  the  guiding  advice  and  control  of  the 
central  body.  Finally,  M.  Escarra  discusses  the  question  of  the  ''moral 
person  "  in  law ;  he  points  out  that  it  is  the  exception  and  not  the  rule  in 
England  for  charities  to  be  incorporated,  though  all  necessary  facilities  are 
given  for  this  purpose,  and  suggests  that  the  English  system  of  individual 
and  personal  trustees  for  charities  is  worthy  of  consideration  by  French 
statesmen.  There  is  also  a  chapter  on  statistics  and  an  appendix  with  forms 
of  charitable  schemes. 

One  point  in  his  otherwise  exhaustive  treatment  of  the  subject  the  author 
omits  to  note,  and  that  is  that  it  was  a  common  feature  of  parochial 
and  municipal  charities  to  be  administered  by  the  old  municipal  corpora- 
rions  till  the  reforming  Act  of  1835,  ^^^  parochial  authorities  have 
had  the  right  for  about  a  century  of  seeing  the  accounts  of  parochial 
charities,  and  thus  becoming  acquainted  with  the  method  of  their  applica- 
tion. The  right  of  local  authorities  to  be  represented  in  the  management 
of  general  local  charities  has   been  reasserted  by  the  Local  Government 
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Act,  1894,  and  the  present  policy  of  the  Commissioners  (in  accordance 
with  resolutions  of  the  House  of  Commons)  is  to  extend  this  system 
wherever  it  is  possible. 

M.  Escarra  acknowledges  cordially  the  help  he  has  received  from 
members  of  the  Chanty  Commission,  and  it  is  safe  to  say  in  return  that 
from  no  one  will  his  admirable  exposition  of  English  charities  meet  with 
more  appreciation  than  from  those  concerned  with  the  practical  administra- 
tive work  of  the  Commission. — G.  G.  P. 

Fimeral  Ritaa. — It  would  scarcely  seem  possible  to  make  funerals  or 
interments  the  subject  of  an  interesting  memoir.  Prof.  Mario  Ricca- 
Barberis,  of  the  University  of  Turin,  has  accomplished  this  in  a  volume  fuU 
of  instruction,  and  showing  in  a  striking  way  the  many  ramifications  of  his 
subject  It  touches  the  deepest  religious  beliefs.  It  brings  into  collision  the 
doctrines  mars  omnia  solvit  and  non  omnis  moriar.  It  raises  legal  questions 
as  to  personality  and  its  continuance,  and  the  obligations  of  the  heir 
or  representative  of  the  deceased  A  commentator  on  the  actio  funeraria 
must  go  far  afield;  there  are  scarcely  limits  to  the  investigation  if  it  is 
pursued  outside  the  range  of  Greek  and  Roman  law,  if  the  subject  is 
examined  historically,  and  if  the  reasons  of  the  laws  which  are  recorded 
are  sought  One  fact  will  occur  to  every  reader — the  meagreness  of  the 
literature  of  the  subject  in  England,  and  the  richness  and  variety  in 
Germany,  France,  and  Italy.  In  the  hundreds  of  volumes  mentioned  in  the 
bibliography,  figure  only  two  English  works.  One  of  the  most  instructive 
chapters  is  that  in  which  the  author  discusses  the  conflicts  that  may  arise 
between  the  wishes  of  the  deceased  or  his  representatives  and  the  authorities, 
central  or  local,  as  to  the  ceremonies  at  his  funeral  The  author  puts  a 
case  which  is  likely  to  arise  oftener  elsewhere  than  in  England,  but  which  is 
conceivable  as  possible  anywhere  :  the  case  of  an  heir  or  any  representative 
of  a  person  who  has  given  directions  in  his  will  that  he  is  to  be  buried 
with  certain  religious  rites ;  the  heir  or  any  representative  being  of  a  way 
of  thinking  wholly  opposed  to  that  of  the  deceased,  and  intimating  that 
he  intends  to  disregard  these  directions;  and  the  populace  being  likely 
to  make  a  disturbance.  Professor  Ricca-Barberis  thinks  that  in  such  a  case 
the  municipal  authorities  should  intervene  and  insist  upon  the  funeral  being 
accompanied  with  the  religious  ceremonies  which  the  deceased  desired  Our 
author  is  of  opinion  that  there  should  be  summary  procedure  for  rapidly 
determining  such  questions;  and  he  would  confer  such  powers  on  the 
administration.  The  drawback  to  this  solution  is  that  in  the  majority  of 
cases  the  difficulty  would  arise  from  objections  raised,  not  by  relations,  but 
by  the  administration  itself  in  the  name  of  public  order.  There  are  some 
interesting  remarks  on  the  differences  between  Roman  law  and  modern 
systems  of  law  as  to  burial ;  the  former  r^arding  the  matter  as  within  the 
sphere  of  private  law,  the  latter  more  mindful  of  hygienic  considerations 
and  inclined  to  place  it  in  the  domain  of  public  law.    The  action  of  the 
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Church,  fettering  the  liberty  of  choice  as  to  this  matter,  is  described.  It  is 
a  mistake,  he  contends,  to  suppose  that  only  to  persons  who  had  committed 
suicide  or  who  were  heretics  did  the  Church  refuse  its  offices.  Professor 
Ricca-Barberis  enumerates  no  fewer  than  ten  classes  which  were  so  denied, 
in  theory  at  all  events :  (i)  heretics  and  schismatics ;  (2)  persons  publicly 
excommunicated  or  nominatim  interdicted;  (3)  suicides;  (4)  duellists; 
(5)  persons  who  were  killed  in  bullfights  or  other  spectacular  combats  with 
wild  beasts;  (6)  incendiaries;  (7)  sinners  who  died  in  a  public  condition 
of  impenitence;  (8)  a  large  class  of  persons  who  had  been  hardened 
sinners,  including  those  who  had  refused  the  sacrament;  (9)  those  who 
having  exacted  tithes  had  not  delivered  them  to  the  Church ;  (10)  monks 
and  nuns  who  possessed  property.  We  have  said  nothing  of  some  nice 
juridical  questions  which  a  legal  writer  upon  funerals  must  discuss;  for 
example,  the  question  in  what,  if  any,  sense  the  right  of  the  deceased  to 
determine  the  disposition  of  this  remains  can  be  said  to  survive,  and  how  it 
must  be  expressed.  The  little  book  b  a  masterpiece  of  unostentatious 
research. 

Gold  Coast :  SevooaUlity  of  GMfta  by  VativM.— The  subject  of  gifts 
under  the  native  law  of  the  Gold  Coast  is  evidently  full  of  niceties,  as  a 
recent  case  there  of  Kwasi  Adai  v.  Kofi  Daku  illustrates.^  The  point 
in  the  case  was  whether  a  gift  by  a  native  and  by  native  methods  was 
revocable  for  good  cause,  and  what  acts  on  the  part  of  the  donee  would 
constitute  good  cause.  The  Court  was  divided,  but  the  majority  held  that 
it  was  revocable.  The  following  remarks  of  Smith  J.  represent  the  reasoning 
and  conclusions  of  the  majority  of  the  full  Court : 

On  the  point  whether  the  gift  was  revocable  or  not  it  does  appear  from  part 
of  the  evidence  of  the  respondent  that  it  was  an  absolute  gift.  The  evidence  to 
which  I  refer  is  as  follows  and  occurs  in  the  examination  by  the  Court  "The 
land  I  gave  to  defendant  I  gave  to  him  as  his  property." 

Q.    "So  that  he  can  do  what  he  likes  with  it?" 

A.    "Yes." 

Q.    "If  he  likes  he  can  sell  it?" 

A,    "Yes." 

Later  on  he  explains  what  he  means  by  saying: 

"The  land  which  I  gave  to  defendant  I  now  claim  to  recover  as  he  wants 
to  claim  the  whole."  This  clearly  indicates  to  me  that  he  never  intended  by  his 
answers  to  the  questions  to  convey  to  the  Court  that  he  had  made  an  absolute 
and  irrevocable  gift  of  the  land  to  the  appellant.  And  here  again  the  judge  of 
the  Court  below  (Griffith  C.J.)  was  in  a  better  position  to  judge  whether  the 
witness  was  answering  the  questions  fully  understanding  their  import  or,  as  so 
frequently  happens,  was  answering  without  thinking.  And  in  this  connection  the 
following  statement  of  Benjamin  Adai  is  significant: 

"  Defendant  said  he  begged  me  to  beg  plaintiff  to  give  him   some  land  to 

*  Communicated  by  the  Gold  Coast  Local  Committee  (Frans  Smith  A.C.J.,  A 
Willoughby  Osborne,  and  T.  Hutton  Mills). 
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eat  on  it" — ^an  expression  which  I  have  known  used  when  one  asks  an  owner 
of  land  to  occupy  and  cultivate  it,  the  ownership  of  the  land  in  no  way  being 
parted  with.  Here  is  a  native  asking  for  land  of  another  native,  and  that  land 
given  to  him  according  to  native  custom.  Surely  this  custom  must  govern  the 
case.  It  was  admitted  by  the  learned  counsel  for  the  appellant  that  lands  are 
not  absolutely  given  away  by  natives,  and  it  is  for  this  reason  that  lands  are  so 
frequently  and  willingly  given  away  by  natives.  The  native  knows  that  the  land 
is  still  his,  and  that  he  can  take  it  back  should  an  adverse  claim  be  made  by 
the  person  to  whom  it  is  given.  The  person  to  whom  it  is  given  knows  that 
he  can  use  the  land  as  long  as  he  likes  provided  he  recognises  title  in  the 
owner.  No  gifts  of  land  would  be  made  by  the  natives  if  such  gifts  are  to 
be  taken  as  absolute  gifts.  Nor  can  the  custom  be  said  to  be  inequitable,  for 
both  parties  know  and  agree  to  the  terms  under  which  the  gift  is  made.  In 
this  case  the  defendant  having  through  the  intercession  of  Benjamin  Adai  ob- 
tained a  portion  of  the  land  from  respondent,  turns  round  and  claims  owner- 
ship not  only  to  the  portion  given,  but  also  to  that  occupied  by  the  respondent 
by  repudiating  the  sale  to  Abonua  and  representing  that  the  cutting  of  the 
guaha  was  fictitious.  Before  the  Court  of  the  Omanhene  he  claimed  the  whole 
land  from  the  respondent,  and  from  the  judgment  of  that  Court  it  is  seen  that 
the  assertion  of  an  adverse  claim  under  the  circumstances  is  sufficient  to  justify 
his  being  turned  off  the  land.  The  same  attitude  he  maintained  in  the  Court 
below,  and  from  the  evidence  of  native  experts  adduced  before  that  Court  it 
is  found  that  the  appellant's  conduct  justified  the  action  of  the  respondent 
and  so  confirmed  the  judgment  of  the  Court  of  the  Omanhene.  The  assertion 
of  an  adverse  claim  and  the  prosecution  of  that  claim  by  one  who  has  been 
allowed  to  occupy  land  and  use  it  as  against  the  person  from  whom  he  gets  the 
land  I  have  always  known  to  be  considered  good  and  sufficient  reason  to  eject  the 
one  setting  up  the  claim  from  the  land.  This  certainly  is  the  native  custom  that 
obtains  in  the  Central  Province,  and  from  the  judgment  of  the  native  Court  and 
the  evidence  of  the  native  expert  witnesses  the  same  prevails  here.  For  these 
reasons  I  am  of  opinion,  as  I  have  said,  that  this  appeal  should  be  dismissed 
with  costs  and  the  judgment  of  the  Court  below  be  affirmed. 

The  claim  of  the  donee  here  was  clearly  an  unconscionable  one ;  but  it 
suggests  the  reflection  how  often  legal  and  other  controversies  arise  from 
the  inadequacy  of  language  to  interpret  meaning. 

Labour  Laws  Bulletin. — For  some  years  past  the  International  Labour 
Office  which  has  its  headquarters  at  Basle  has  been  publishing  in  Germany 
under  the  title  of  the  Bulletin  des  Intemationalen  ArbeitsamteSy  and  in 
France  under  the  title  of  Bulletin  de  t  Office  International  du  Travail^ 
periodical  summaries  of  the  labour  legislation  in  all  parts  of  the  world. 
The  Office  has  now  been  able  to  give  for  the  first  time  an  edition  of 
the  Bulletin  in  English,  and  the  volume  can  hardly  fieul  to  meet  with  a  warm 
welcome  from  all  those  interested  in  the  welfare  of  the  workers.  Here,  in 
one  comprehensive  survey,  we  may  see  all  the  newest  phases  of  industrial 
development — ^how  Germany  is  dealing  with  the  employment  by  parents  of 
their  own  children;  Austria  with  the  protection  of  life  and  health  in 
factories  and  workshops ;  France  with  subventions  to  unemployment  societies ; 
England  with  compensation  to  workmen  for  injuries ;   the  Cape  with  half- 
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holidays  for  shop  assistants ;  Natal  with  immigration ;  the  Transvaal  with 
holidays  for  miners ;  the  Bahamas  with  the  employment  of  children  under 
thirteen ;  South  Australia  with  the  wages  of  women  and  children  in 
£u:tories ;  New  Zealand  with  compensation  to  coal-miners ;  the  Netherlands 
with  housing  and  accident  insurance ;  Russia  with  strikes ;  Switzerland  with 
the  hours  of  work  and  the  training  of  apprentices.  We  have  here,  in  £sict, 
an  abstract  and  brief  chronicle  of  a  very  remarkable  movement  "The 
time  is  rapidly  coming,"  says  Mr.  Dicey  in  his  Law  and  Public  Opinion^ 
"  when  the  State  will,  as  regards  the  regulation  of  labour,  aim  at  as  much 
omnipotence  and  omniscience  as  is  obtainable  by  any  institution  created 
by  human  beings."    Coming !     Has  it  not  already  come  ? 

Hmdu  Mairiage  and  Ezoommimioation. — Loss  of  caste — with  us  a 
figurative  expression — has  always  for  the  Hindu  a  very  real  significance. 
A  recent  case,  in  The  Bombay  Law  Reporter — Bai  Jina  v.  Jina  KaUa — 
illustrates  one  aspect  of  this  sentiment  of  caste — touching  marriage.  It  was 
a  suit  for  restitution  of  conjugal  rights  brought  by  a  husband,  and  resisted  by 
the  wife  on  the  ground  that  the  husband  had  been  excommunicated  from 
the  Kharwa  community  (to  which  the  spouses  belonged),  and  that  this  being 
put  out  of  caste  and  continuing  as  an  outcaste  was  "  very  annoying  to  the 
whole  family."  The  husband,  on  the  other  hand,  was  for  making  light  of 
the  affair,  as  if  he  had  only  been  blackballed  at  a  club  ;  and  his  attitude  had 
a  certain  amount  of  plausibility,  because  he  and  his  wife  and  their  caste 
people  were  in  faith  Mahomedans,  though  their  manners  and  customs — as 
members  of  the  Kharwa  community — were  like  those  of  Hindus;  and 
therefore  the  excommunication,  though  shocking  to  the  orthodox  Hindu, 
would  not  affect  his  position  as  a  Mahomedan.  He  might  still  attend  the 
mosque,  still  be  buried  in  the  usual  burial-ground,  and  still  associate  with 
other  Mahomedans  outside  the  community  he  had  offended.  That  being 
so,  his  wife  had,  he  contended,  no  right  to  complain,  and  so  thought  the 
subordinate  judge.  The  Court  of  Appeal  were  of  another  opinion.  ''  The 
effect  of  the  excommunication,"  said  Chandavarkar  J.,  "is  that  he  [the 
husband]  cannot  have  social  intercourse  with  members  of  that  community 
in  which  he  was  bom,  to  which  both  he  and  his  wife  have  belonged,  and 
as  members  of  which  they  have  married.  Such  social  intercourse  may  be 
of  no  moment  to  him ;  but  the  wife  pleads  that  it  is  of  moment  to  her. 
At  the  time  of  marriage  she  was  not  only  Mahomedan  by  faith,  but  also 
a  member  of  the  Kharwa  community.  Occupying  that  status  she  married 
her  husband.  Under  these  circumstances  it  was  of  the  essence  of  the 
marriage  contract  that  they  married  because  they  were  members  of  that 
particular  community,  and  they  must  be  regarded  as  having  entered  into 
the  marital  relation  on  the  basis  of  that  status."  The  long  and  the  short 
of  it  was  that  the  husband  must  get  himself  re-admitted  before  he  could 
claim  his  wife's  society. 

The  lata  Xr.  Lely.— By  the  death  of  Mr.  J.  M.  Lely  the  Bar  loses  a 
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learned  lawyer  and  accomplished  scholar,  and  the  Sodety  a  valued  con* 
tributor.  The  summaries  of  legislation  of  the  United  Kingdom  furnished 
to  the  Journal  by  Mr.  Lely  were  always  well  informed,  accurate,  and 
interesting.  Few  persons  living  had  indeed  such  a  thorough  knowledge 
of  the  English  Statute  Book  as  Mr.  Lely,  and  Chitt^s  Statutes  will  long 
remain  an  impressive  monument  to  his  erudition,  his  industry,  and  his  quaint 
humour.  Very  well  worthy  of  attention,  too,  are  the  suggestions  for  im- 
proving the  methods  of  legislation  which  he  continued  to  press,  year  after 
year,  taking  as  his  motto  the  line,  *'  Gutta  cavat  lapidem,  non  vi  sed  scepe 
cadendo."    They  are  a  legacy  now  and  will  bear  repetition  : 

"  I.  Pass  another  Sleeping  Statutes  Bill  like  that  of  1856  to  repeal  enact- 
ments of  a  similar  kind  to  that  repealed  by  that  Act.  Our  twice-revised 
Statute  Book  (which,  by  the  way,  in  25  Hen.  VIII.  c  10  still  authorises  an 
interference  with  the  sewers  of  Calais)  enacts  (under  an  Act  recently 
enforced  against  Sunday  players  and  directed  to  be  proclaimed  quarterly 
in  market  towns  by  mayors  and  others)  that  labourers,  fishermen  and 
members  of  other  classes  named  in  the  *Bill  for  maintaining  Artillery 
and  debarring  Unlawful  Games '  may  not  play  cards  '  out  of  Christmas,'  and 
under  other  Acts  that  elopement  with  a  nun  is  punishable  by  three  years' 
imprisonment;  that  a  penniless  perjurer  must  have  both  his  ears  nailed 
to  the  pillory;  that  extra-parochial  meetings  on  Sunday  for  'any  sport 
or  pastimes  whatsoever '  must  not  be  held  (on  pain  of  '  three  shillings 
fourpence '  fine,  and  in  default  of  distress  three  hours  in  the  stocks) ;  and 
that  disobedience  to  the  Act  of  Uniformity  on  a  first  conviction  is  punishable 
by  loss  of  a  year's  income,  and  on  a  third  by  imprisormient  for  life. 

"  2.  Take  up  systematically  the  consolidation  which  has  been  dropped  in 
recent  years,  and  begin  by  consolidating  the  Burial  Acts,  the  Death 
Duties  Acts,  the  SoUcitors  Acts,  the  Summary  Jurisdiction  Acts,  and  the 
Parliamentary  Elections  Acts. 

"3.  Prepare  a  breviate  to  each  Bill  pointing  out  (with  statistics  if 
necessary)  the  existing  law,  the  mischief  caused  by  it,  and  the  character  of 
the  remedy  proposed.     . 

"4.  Abbreviate  the  breviate  for  purposes  of  a  preamble. 

''5.  Banish  to  matters  of  procedure  alone  that  system  of  allusive 
legislation  so  emphatically  and  authoritatively  denounced  in  Knill  v. 
Tawse,  24  Q.B.D.  186. 

"  6.  Postpone  the  operation  of  each  Act,  except  as  expressly  excepted,  to 
the  expiration  of  a  reasonable  and  uniform  period. 

'^  7.  Require  amendments  to  Bills  to  be  always  in  writing,  and  to  be 
accompanied  by  reasons  for  them. 

"  8.  Where  a  Billafiects  a  Government  department,  procure  consideration 
of  it  by  the  chief  of  that  department" 

These  are  not  all  the  suggestions,  but  they  will  be  enough  for  our 
legislators  to  begin  upon. 
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'^Baek-fee**  in  tba  Pniqab. — ^A  full  bench— consisting  of  nine  judges— of 
the  Chief  Court  of  the  Punjab  have  recently  had  before  them  the  question 
— highly  important  from  a  professional  point  of  view — whether  a  legal 
practitioner  may  make  his  remuneration  in  a  case  contingent  on  the  success 
of  the  case,  or  to  use  the  common  phrase  take  a  "  back-fee  " — that  is,  a  fee 
which  is  to  be  paid  back  in  whole  or  in  part  if  the  case  fails.  In  England 
the  traditions  of  the  Bar  have  long  proscribed  such  an  agreement,  and  s.  11 
of  the  Solicitors  Act,  1870,  expressly  prohibits  it  as  between  client  and 
•olicitor.  In  nearly  all  parts  of  India  also — in  Madras,  in  Allahabad,  in 
Calcutta,  and  in  Bombay — ^such  agreements  are  not  permitted ;  but  the  case 
has  been  otherwise  in  the  Punjab,  where  the  practice  has  largely  prevailed, 
owing  to  a  decision  some  thirty  years  back  of  Sir  M.  Plowden,  a  judge  of 
high  authority  in  the  Province.  In  his  opinion  there  was  nothing  against 
public  policy  in  a  stipulation  that  a  pleader  should  be  paid  an  additional  sum 
by  his  client  on  condition  of  his  conducting  the  case  to  a  successful  issue  : 
it  was  calculated,  he  thought,  to  secure  to  the  client  a  degree  of  zeal  and 
diligence  on  the  part  of  his  pleader  in  conducting  the  case  which  the 
client  would  not  otherwise  get.  There  is  certainly  something  in  this.  But 
it  is  from  this  very  stimulus  to  zeal  which  the  back-fee  gives  that  its  dangers 
arise.  It  tempts  legal  practitioners  to  resort — as  experience  has  proved — 
to  improper  means,  in  order  to  win  cases :  more  than  that,  it  leads  to 
gambling  in  litigation,  to  those  speculative  actions  with  which  Indian  Courts 
are  by  no  means  unfruniliar.  It  is  therefore  satisfactory  to  find  that  the 
Punjab  Court,  with  two  dissentients  only  out  of  nine,  have  condemned  the 
practice.  There  is  nothing  of  course  inherently  disgracefril  in  it,  but  in 
the  interests  of  the  profession,  in  the  maintenance  of  a  high  standard  of 
honour,  it  is,  well — undesirable. 

**  Bztenuatiiig  Cireiimitanooa  "  in  Franoe.— -The  late  Lord  Coleridge  was 
driving  towards  his  Court  one  morning  in  his  brougham  when  it  broke  down 
at  Grosvenor  Square.  Fearing  he  would  be  late,  he  called  a  cab  and  told 
the  cabman  to  drive  him  as  fast  as  he  could  to  the  Courts  of  Justice.  "  And 
where  be  they  ?"  "  What  I  a  London  cabby,  and  not  know  where  the  Law 
Courts  are  at  old  Temple  Bar?"  "Oh  !  the  Law  Courts,  is  it?  But  you 
said  Courts  of /us/ice"  To  efface  this  distinction — ^palpable  even  to  the  man 
in  the  street — to  bring  law  as  near  to  justice  as  possible — this  is  the  task  to 
which  the  legislator  is  ever  addressing  himself,  and  he  finds  it  one  of  peculiar 
difficulty  in  the  administration  of  the  criminal  law.  One  expedient  is  the 
recognition  of  "  extenuating  circumstances."  On  this  system  as  it  works  in 
Fiance,  Mr.  Henry  Boyle  has  an  interesting  article  in  TAe  Juridical  Revitw. 
The  severity  of  the  Criminal  Code  of  France  at  the  beginning  of  the  nine- 
teenth century— like  that  of  our  own  country — defeated  itself.  Juries  would 
not  convict:  the  law  was  paralysed.  To  remedy  this,  the  French  code  of 
1832  required  the  jury  after  convicting  to  ask  themselves  if  there  were 
any  ''extenuating  circumstances^"  and  if  they  found  there  were,  the  judges 
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were  bound  to  award  a  milder  punishment  according  to  a  fixed  scale.  But 
the  jury  were  not  bound — and  are  not  now  bound — ^to  specify  what  the 
extenuating  circumstances  are,  or  what  weight  the  jury  attaches  to  them, 
and  it  has  in  consequence  been  difficult  at  times  to  discover  their  propriety, 
as  in  the  case  of  the  individual  who  had  murdered  his  sister  and  cut  her 
body  up  into  pieces,  and  was  found  guilty  with  "  extenuating  circumstances." 
"  Were  the  extenuating  circumstances,"  remarked  Alphonse  Karr  sarcastically, 
"  the  victim  being  his  sister  or  his  having  cut  her  up  into  such  small  pieces  ?  '* 
The  formula,  in  fact,  from  its  generality,  gives  too  much  scope  to  the  Frencli 
sympathy  with  **  crimes  passionnels,"  or  cases  involving  a  dramatic  situatioi. 
But  if  "  extenuating  circumstances  "  are  liable  to  abuse  by  a  too  emotional 
jury,  they  prevent  a  worse  evil — the  impunity  which  follows  an  over-seventy 
in  the  law. 

Ifalahar  law  Qnartarly. — "  It  ohens  happens,"  said  Bishop  Agobardus 
writing  to  Louis  le  Debonnaire,  *'  that  five  men,  each  under  a  different  law 
[Goth,  Burgundian,  Frank,  Lombard,  and  Roman],  may  be  found  walking 
or  sitting  together."  Even  more  complex  is  the  state  of  things  now  existing 
in  the  Cochin  State  with  its  strangely  mixed  population.  There  are 
Malayalee  Hindus ;  there  are  non-Malayalee  Hindus — and  these  of  different 
schools  of  Hindu  law :  there  are  Mahomedans,  including  Cutchees ;  there 
are  Borahs ;  there  are  Jews ;  there  are  Christian  converts ;  there  are  East 
Indians ;  there  are  Eurasians — and  each  of  these  varieties  of  race  and  creed 
has  his  own  little  system  of  law  and  custom.  How  to  reconcile  them  all 
is  now  among  the  chief  problems  before  the  judges,  and  the  difficulties  are 
well  illustrated  in  such  a  case  as  that  of  Narayanan  Narayanaroo  v.  Kujicutty 
Kutty^  involving  the  validity  of  a  marriage  between  a  Malayalee  Bramin  and 
a  Sudra  woman.  One  way  of  solving  the  problem — ^and  it  is  largely  resorted 
to — is  to  import  whole  portions  of  English  common  law  and  equity  into 
the  unwritten  law  of  the  State ;  but  a  law  so  drawn  from  exotic  sources, 
whatever  its  intrinsic  merits,  has  the  obvious  disadvantage  of  being  alien  to 
native  thought  and  usage.  However  we  may  think  on  this  point,  there  can 
be  no  doubt  at  all  that  in  a  situation  so  pregnant  with  possibilities  of  conflict 
the  publication  of  regular  reports  of  the  decisions  of  the  Courts  by  competent 
persons  cannot  fail  to  be  of  advantage.  The  principles  on  ^ich  the  Courts 
are  administering  justice  are  thus  made  known  and  uniformity  of  decision 
becomes  possible ;  nor  is  publicity  without  its  stimulating  influence  on  the 
judicial  bench.  To  furnish  such  reports,  and  with  them  intelligent  criticism 
of  the  legal  situation  and  its  developments,  is  the  object  of  this  review ; 
and,  to  judge  from  the  first  number,  it  is  likely  to  fulfil  these  functions 
extremely  well. 

Children's  Conits  in  Egypt— In  Sir  Malcolm  Mcllwraith's  interesting 
report  as  Judicial  Adviser  of  the  Egyptian  Government  is  an  account  of 
the  working  of  Children's  Courts  in  Cairo  and  Alexandria.  '^  As  far  as  Egypt 
is  concerned,"  he  remarks,  ''  we  have  no  reason  to  be  dissatisfied  with  the 
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results  obtained " ;  and  certainly  the  fact  that  there  has  been  a  reduction 
in  prosecutions  of  children  from  7,259  to  3,347  and  in  sentences  of  im- 
prisonment all  over  the  country  from  482  to  80  is  satisfactory.  The  Judicial 
Adviser  is  sensible  of  one  danger  incident  to  the  new  system — the  diffusion 
of  an  idea  that  children  are  never  to  be  punished.  We  note  that  the 
supervision  of  youthful  offenders  is  said  to  have  produced  "excellent 
results." 

The  Probation  Syitom  in  Amerioa. — A  very  instructive  memorandum 
on  this  subject  has  been  obtained  by  the  Foreign  Office  at  the  instance  of 
the  Home  Office.    The  probation  system  originated  in  Massachusetts  as 
a  form  of  private  philanthropy,  and  so  successful  has  it  proved  that  it  has 
now  spread  to  twenty-eight  out  of  the  forty-eight  States  of  the  Union, 
including  New  York,  Michigan,  Pennsylvania,  Illinois,  Colorado,  Indiana, 
Iowa,  Nebraska,  Wisconsin,  Ohio,  California,  and  Minnesota.    Children  have 
been  the  first  object  of  the  new  method  of  treatment,  but  in  Massachusetts 
it  has  been  extended  with  equal  success  to  adult  offenders  and  prisoners, 
and  the  example  is  pretty  sure  to  be  followed  by  other  States.    For  the 
system  is  one  which  reflects  the  American  ideal  in  substituting  methods 
of  regeneration  for  punishment.    The  pivot  of  the  system  is  the  probation 
officer,  and  his  function  is  twofold :  first,  to  supply  information  as  to  the 
accused  person,   his  family  and  surroundings,   habits,  associates,  previous 
offences  (if  any),  the  likelihood  of  his  reformation,  and  so  on,  for  the  purpose 
of  enabling  the  Court  to  come  to  a  decision  as  to  the  best  method  of 
treating  him ;  and,  secondly,  to  exercise  supervision  over  convicted  persons 
released  on  probation  and  prevent  them,  if  possible,  from  relapsing  into  bad 
habits.    In  New  York  State,  which  has  peculiar  difficulties  to  contend  with 
owing  to  overcrowding  and  the  presence  of  a  foreign  population,  the  chief 
probation  officer  reported  that  '*  the  parole  system  has  been  of  inestimable 
value  in  assisting  convicted  and  wayward  children  to  work  out  their  own 
salvation  without  commitment  to  an  institution."    Out  of  6,502  children 
convicted  in  1905,  i,x88  were  released  on  parole,  and  of  these  more  than 
8a  per  cent,  had  so  improved  that  they  were  finally  discharged  or  released 
under  their  suspended  sentence.    Apart  from  the  saving  of  self-respect — the 
foundation  of  all  reformation — which  the  system  secures,  there  is  a  financial 
gain  firom  the  earnings  of  probationers,  who  are  thus  enabled  to  support  their 
families  instead  of  living  at  the  public  expense.    The  Probation  of  Offenders 
Bill  now  before  Parliament  follows  the  main  lines  of  the  American  system, 
but  is  rather  more  precise  in  defining  the  conditions  which  may  be  inserted 
in  the  offender's  recognisances  and  the  duties  of  probation  officer,  who  is 
to  be  a  sort  of  combination  of  the  parish  beadle  and  the  police-court 
missionary — an  official  philanthropist.     A  new  and  brighter  chapter  in  our 
crminal  annals  should  open  with  this  Bill. 

Sir  Thomas  Barclay  on  International  Problems — This  volume  is   a 
fitting  prelude  to  the  deliberations  of  the  present  Hague  Conference.    It 
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is  a  well-considered  attempt  to  find  a  practical  solution  for  a  number  of 
problems  of  international  law  now  ripe  for  settlement  The  form,  too, 
in  which  the  book  is  cast  makes  for  clearness  and  comprehensibility. 
In  formulating  each  particular  problem,  whether  it  is  the  problem  of 
declarations  of  war  or  floating  mines,  contraband  or  neutralisation  of 
ocean  routes,  pacific  blockades  or  the  ''open  door,"  Sir  Thomas  Barclay 
gives  a  brief  history  of  the  question,  notes  its  difficulties,  quotes  the 
documents  and  various  views,  and  ends  by  contributing  his  own  suggestion, 
which  is  usually  based  on  the  sound  method  of  applying  by  analogy 
to  new  problems  the  principles  which  have  been  found  fruitful  in  the 
past  The  criticisms  which  these  suggestions  of  Sir  T.  Barclay  have 
called  forth  from  learned  correspondents — eminent  specialists — ^to  whom 
they  have  been  submitted  are  not  the  least  valuable  part  of  the  book. 
Among  the  suggestions  is  a  Draft  Arbitration  Treaty  designed  to  solve  the 
difficulty  of  "national  honour **  and  "vital  interests" — those  perpetual 
stumbUng-blocks  in  the  paths  of  universal  peace.  Whatever  the  practicability 
of  this  scheme — which  is  based  on  requirement  of  a  stipulated  majority  for 
an  award — ^it  offers,  as  a  leading  authority  has  said,  two  great  advantages: 
"(i)  time  for  national  feeling  to  cool  down,  and  (ii)  a  moral  effect  that 
no  Power  would  like  to  disregard. '^  But  even  the  vision  of  the  nations 
'Mapp'd  in  universal  law''  fails  to  satisfy  some  people;  they  are  concerned 
lest  the  long  canker  of  peace  should  undermine  British  manliness.  Sir 
Thomas  Barclay  has  little  sympathy  with  these  croakers.  He  sees  no  danger 
of  the  democracy  ceasing  to  thrill  with  indignation  at  the  right  moment 
*'  The  root  of  human  reason  gains  strength  from  every  gust,  and  if  Western 
peoples  grow  more  peaceful  because  more  reasonable,  this  can  be  no 
parallel  to  the  historic  cases  of  sybarite  or  subject  peoples  emasculated  by 
long  periods  of  non-responsibility." 

Inoorporatioii  bj  Bafeienoe  in  WilL^English  lawyers  may  often  find  in 
colonial  reports  valuable  commentaries  on  points  of  English  law.  A  case  of 
In  the  will  of  Beveridge  in  a  recent  number  of  the  New  South  Wales  State 
Reports  is  an  instance.  The  will  there  provided  for  division  of  the  testatcnr's 
property,  having  regard  to  any  directions  concerning  the  same  which  might 
be  found  amongst  his  papers  at  the  date  of  his  decease.  The  directions 
were  in  fact  in  existence  at  the  date  of  the  will,  but  the  question  was 
whether  the  terms  of  the  will — having  regard  to  the  doctrine  of  law  on  the 
subject — ^were  sufficient  to  incorporate  them.  The  law  as  stated  in  Jarman 
(5th  ed.  i.  p.  99)  is  that  for  incorporation  "two  things  are  necessary; 
first,  that  the  will  should  refer  to  some  document  as  then  in  existence; 
secondly,  proof  that  the  document  propounded  for  probate  was  in  fact 
written  before  the  will  was  made  and  was  identical  with  that  referred  to 
in  the  will.'*  Mr.  Theobald  (5th  ed.  pp.  63,  64)  states  the  rule  somewhat 
differently.  "Any  document,"  he  says,  "in  existence  when  the  will  is 
executed  and  sufficiently  described  to  enable  it  to  be  identified  may  be 
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incorporated  with  the  will ....  It  has  been  said  that  the  document  must  not 
only  be  in  foct  in  existence  when  the  will  is  executed,  but  also  that  it  must 
be  described  as  existing.  It  would  seem,  however,  that  if  the  document  is 
proved  to  have  been  in  existence  at  the  date  of  the  will  and  is  sufficiently 
identified  by  the  description  in  the  will,  it  is  not  necessary  that  it  should 
be  actually  described  as  existing."  Between  these  two  high  authorities  the 
judge — Mr.  Justice  Walker — had  to  make  his  election — for  in  the  case 
in  question  the  "  directions,"  though  in  fact  existing  at  the  date  of  the  will, 
were  not  described  as  so  existing — and  upon  a  very  careful  review  of  all 
the  authorities  he  came  to  the  conclusion  that  the  rule  as  stated  in  Jarman 
more  correctly  represents  the  law.  No  doubt  the  adoption  of  this — the 
stricter  form  of  the  rule — may  have  the  effect  of  sometimes  defeating 
testators'  intentions ;  but  the  laxer  former  admits  a  greater  evil — the  risk, 
that  is,  of  giving  legal  effect  to  documents  or  directions  which  are  not 
properly  testamentary. 

Sir  F.  Pollook  on  Pto£  Maitland'f  Work,— The  memoir  of  the  late  Pro£ 
Maitland  is  yet  to  come,  but  meanwhile,  in  the  current  number  of  T^ 
Quarterly  Review^  we  have  an  appreciation  of  his  work  by  Sir  Frederick 
FoUock.  No  one  is  better  qualified  for  the  task.  For  more  than  a  quarter 
of  a  century  before  Maitland's  lamented  death  they  had  been  "  fast  friends  " 
and  fellow-workers.  Sir  Frederick  Pollock  sums  up  Maitland's  position  very 
well  when  he  says :  *'  He  was  a  man  with  a  genius  for  history  who  turned 
its  light  upon  law  because  law,  being  his  profession,  came  naturally  into  the 
field."  His  heart  burned  within  him  when  he  saw  the<  wealth  of  our  records — 
the  invaluable  materials  for  a  history  of  the  English  people — lying,  as  he 
says,  "  unread,  unknown,  almost  untouched  save  by  the  makers  of  pedigrees." 
His  opportunity  came  with  the  establishment  of  the  Selden  Society  in  1887 
"to  encourage  the  study  and  advance  the  knowledge  of  English  law." 
''Maitland,"  says  Sir  F.  Pollock,  ''was  one  of  the  founders:  and  from  the 
b^inning  he  was  in  fact  the  moving  spirit  of  the  society's  work ;  later  he 
was  its  director  in  form.  Thus  it  came  about  that  Maitland  gave  us  a  series 
of  introductions  and  editions  comparable  to  no  other  work  of  scholarship 
in  England  than  Bishop  Stubbs's  introductions  to  the  chronicles,  and  unique 
in  the  amount  of  highly  technical  work  on  which  they  are  based.  These 
introductions  are  brilliant  contributions  to  our  historical  literature—- for  they 
an  literature,  and  not  only  monuments  of  learning :  I  believe  Maitland 
could  have  made  literature  of  Colenso's  Arithmetic.  Shall  we  dw^  on 
the  Select  Flecu  in  Manorial  Courts^  where  he  robbed  the  word  'feudal' 
of  its  mysterious  terrors  by  showing  that  the  essence  of  feudalism  is  not 
tenure  alone,  nor  jurisdiction  alone,  but  jurisdiction  inseparably  attached 
to  tenure  ?  or  on  the  delightful  rusticity  of  The  Court  Baron,  a  book  of 
precedents  written  in  French,  probably  the  working  language  of  the  Court 
in  the  fourteenth  century,  if  not  later,  and  translated  by  Maitland  himself 
with  minute  care  7  or  on  the  scherzo  in  the  suite,  that  wilfully  and  justifiably 


iS6  NOTES. 

comic  exposure  of  the  fantastic  enigma  caUed  The  Mirror  of  Justices'^ 
But  the  favourite  among  scholars,  perhaps,  should  be  Bracton  and  Azo^ 
in  which  Maitland  settled  the  true  relations  of  the  treatise  we  know  as 
'  Bracton '  to  Roman  law  and  Italian  learning.  Last  came  the  Year-Books 
of  Edward  II,y  on  which  Maitland  was  at  work  to  the  end  of  his  life. 
Most  editors  would  have  thought  it  enough  to  do  the  work  and  preface  it 
with  a  few  pages  of  general  information  and  notices  of  interesting  cases 
in  the  book.  Not  so  Maitland.  He  not  only  demolished  but  pulverised 
the  legend  put  about  by  Coke  and  Bacon  that  the  Year-Books  were  official 
and  authorised  reports,  and  he  investigated  the  Anglo-French  dialect  so 
thoroughly  that  M.  Paul  Meyer  recommends  his  introduction  to  all  students 
of  mediaeval  French.  Moreover,  he  rescued  from  oblivion  a  notable  pro- 
fessional character,  that  of  Chief  Justice  Bereford,  a  strong  judge  who  could 
be  merry  on  the  Bench,  though  his  jests  are  not  always  reproducible  in 
polite  English."  Maitland's  humour,  which  was  one  of  his  most  delightful 
characteristics,  is  a  golden  thread  woven  into  the  fabric  of  his  writing  and 
not  to  be  severed  from  it,  but  it  glinted  forth  also  in  public  speech  and 
private  talk.  It  was  Maitland  who  stigmatised  the  familiar  notice-board 
threatening  trespassers  with  prosecution  as  a  "  wooden  lie."  We  have  only 
room  here  for  one  sally.  Some  one  had  maintained  in  a  private  discussion 
that  the  householding  of  future  civilisation  was  to  be  caenobitic.  Maitland 
was  not  attracted  by  the  common  dining-hall  and  the  collective  kitchen. 
''The  best  thing  I  ever  heard  about  heaven,"  he  said,  'Ms  that  there  are 
many  mansions  there,  and  I  hope  we  shall  have  one  apiece." 

Barge's  ^  Ckdonial  and  Foreign  Law."— A  short  time  ago  the  present 
writer  was  conversing  with  a  professor  at  one  of  the  ancient  Universities 
on  the  subject  of  legal  literature.  "There  is  one  book,"  said  my  learned 
interlocutor,  "  which  has  never  been  re-published,  and  which  ought  to  be ; 
for  it  contains  what  can  be  found  nowhere  else — Burge's  Colonial  and 
Foreign  Leav,**  This  aspiration  has  now  found  its  fortunate  fulfilment, 
under  the  competent  auspices  of  Mr.  Justice  Wood-Renton  and  Mr.  G.  G. 
Phillimore.  But  the  changes  of  the  Victorian  era  (Burge  dates  his 
dedication,  October,  1837)  have  made  it  necessary  to  re-write  the  book, 
and  even  its  framework  has  had  to  be  somewhat  altered.  Nevertheless,  the 
scientific  plan  of  the  original  author,  who  commenced  his  work  with  a  broad 
survey  of  the  juridical  systems  and  of  the  constitutional  position  of  the  difierent 
colonies  and  countries,  is  still  followed;  and  the  volume  before  us  deals 
in  detail  with  this  part  of  the  subject  Roman-Dutch  Law  is  treated  with 
great  fulness  by  Dr.  Bisschop ;  and  particular  mention  should  be  made  of  the 
illuminative  chapters  on  Indian  Law  by  the  lamented  Indian  judge  Dr.  H.  M. 
Birdwood  But  no  remote  or  insignificant  colony  is  passed  over.  The 
volume  ends  with  an  elaborate  table  setting  forth  the  conditions  of  appeal 
to  the  Privy  Council  in  the  various  localities.  It  sounds  faint  praise  to  say 
that  the  work,  when  complete,  will  be  indispensable — ^yet  what  higher  can  be 
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given  ?  We  shall  look  forward  with  pleasure  to  the  remaining  four  volumes. 
There  is  a  portrait  and  succinct  memoir  of  Dr.  Buige  (who  was  grand- 
father of  the  present  headmaster  of  Winchester),  and  a  sufficient  index.  The 
excellent  Table  of  Authorities  contains  no  reference  to  Johnson's  Mank^s 
Jurisprudence,  though  it  is  quoted  in  the  text  (p.  130). — ^T.  B. 

The  United  Statei  Oovenunent  and  Japan.— In  The  American  Political 
Science  Review — ^a  new  publication  with  many  good  points  to  recommend 
it — is  an  article  on  the  Japanese  school  question  and  the  treaty-making 
power  by  Prof.  Herstey.  "The  writer,"  to  quote  a  sentence  describing 
his  conclusion,  "although  by  no  means  a  strict  constructionist,  does  not 
believe  that  the  Federal  Government  has  the  right,  by  treaty  or  otherwise, 
to  encroach  upon  the  police  powers  or  reserved  rights  of  the  State  to  the 
extent  of  directing  or  controlling  their  public  school  systems.''  He  relies 
upon  the  fact  that  there  are  no  apt  words  in  the  treaty  of  1894  with  Japan 
to  confer  upon  her  any  rights  as  to  education;  the  words  chiefly  relied 
upon — "  rights  of  residence  "—do  not  include  education.  Even  if  there  were 
such  rights  by  treaty,  the  writer  argues  that  they  could  not  override  the 
Constitution.  "  If  there  are  any  constitutional  limitations  upon  the  treaty- 
making  power^  if  the  States  retain  any  autonomy  whatsoever,  they  surely 
preserve  the  right  to  the  exclusive  control  of  the  schools  which  they  maintain 
out  of  their  resources.  What  greater  trespass  upon  the  province  of  self- 
government,  what  more  serious  violation  of  fundamental  rights,  can  be 
imagined  than  Federal  interference  with  a  State's  management  of  its  own 
schools  ?  " 

Parliamentary  Snipenilon  in  Vew  South  Walet.— A  member  of  the 
I^egislative  Assembly  of  New  South  Wales  charged,  as  Secretary  for  Lands,  with 
the  administration  of  the  Crown  Lands  Acts,  was  accused  of  corruption  in 
his  office.  Pending  his  trial  the  report  on  the  administration  of  the  Lands 
Department  containing  findings  of  misconduct  against  the  Secretary  came  on 
for  consideration  of  the  House,  and  the  Speaker  ruled  that  the  House  could 
not  proceed  in  the  matter  without  prejudice  to  the  member  in  the  criminal 
proceedings.  To  meet  the  difficulty  the  House  passed  a  standing  order 
empowering  the  House  in  such  a  case  to  suspend  the  member  from  the 
service  of  the  House  "until  the  verdict  of  the  jury  has  been  returned  or  until 
it  is  further  ordered,"  and,  acting  on  this  standing  order,  the  Secretary  was 
suspended,  and  finally  removed  by  force,  from  the  House.  The  member 
thereupon  brought  an  action  for  assault  against  the  Sergeantnat-Arms(C*r(V>^  v. 
Harnett,  7  N.S.W.  St.  R.  126),  who  invoked  the  standing  order  in  his  defence, 
and  the  question  was  thus  raised  whether  such  exclusion  could  be  justified 
either  under  the  Constitution  Act,  1902,  or  under  any  power  inherent  in  the 
House  itself.  The  Supreme  Court  of  New  South  Wales  has  held  that  it  was 
not  justified  under  either :  not  under  the  Constitution  Act,  for  the  power 
given  by  it  to  make  standing  orders  is  restricted  to  regulating  the  "  orderly 
conduct  of  the  Assembly  " ;  and  not  under  any  inherent  power,  for  such 
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powers  are  defensive,  not  punitiye,  and  as  Lord  Selbome  observed  in 
Taylor  y.  Barton  {ii  A.C.  197),  "a  power  of  unconditional  suspension  for 
an  indefinite  time  or  for  a  definite  time  depending  only  upon  the  irresponsible 
discretion  of  the  Assembly  itself  is  more  than  the  necessity  of  self-defence 
seems  to  require,  and  is  dangerously  liable  in  possible  cases  to  excess  or 
abuse.**  In  the  Chief  Justice's  opinion  the  pendency  of  a  criminal  charge 
against  a  member  in  no  way  affected  the  orderly  conduct  of  the  House,  and 
it  was  inconsistent,  he  thought,  with  the  British  presumption  of  innocence 
for  the  House  to  say  "  We  frill  suspend  you  until  your  innocence  is  by  the 
verdict  of  a  jury  established,  and  by  so  doing  ignore  the  rights  of  your 
constituents  and  practically  disfranchise  them.**  It  must  not  be  forgotten 
that  the  privileges,  immunities,  and  powers  of  the  New  South  Wales  Parlia- 
ment are  more  limited  than  those  of  the  Parliaments  of  Victoria  or  of  the 
Commonwealth. 

The  Duty  of  Humaaitj. — A  cattle-dealer  in  the  course  of  his  business 
visited  an  Illinois  former,  and  while  there  was  seized  with  a  fointing  fit  A 
short  time  previously  he  had  asked  the  farmer  for  a  night's  lodging  and  had 
been  refused.  After  recovering  somewhat  from  his  indisposition,  he  renewed 
his  request,  but  was  again  refused.  Accordingly,  with  the  assistance  of  the 
former's  son  the  dealer  got  into  his  sleigh  and  started  homewards.  The 
following  morning  he  was  discovered  by  a  passer-by  nearly  frozen  to  death 
some  distance  from  his  home.  For  this  treatment  the  dealer  brought  an 
action  against  the  farmer  and  claimed  damages  on  the  ground  that  the  farmer 
had  been  guilty  of  neglect  and  wrongful  conduct  in  refusing  him  a  lodging. 
The  former's  defence  was  that  he  owed  the  dealer  no  duty  to  entertain  him, 
and  he  cited  the  case  of  Union  Pacific  Ry.  Co.  v.  Cappier  (66  Kans.  640), 
where  it  is  said  that  though  feelings  of  kindness  and  sympathy  may  move 
the  good  Samaritan  to  minister  to  the  sick  and  wounded  at  the  roadside, 
the  law  imposes  no  such  obligation,  and  suffering  humanity  has  no  cause 
of  complaint  against  those  who  pass  by  on  the  other  side.  The  Illinois 
Court  conceded  the  general  rule,  but  held  that  the  facts  of  the  case  brought 
it  within  a  wider  principle,  viz.  that  whenever  a  person  is  placed  in  such  a 
position  with  regard  to  another  that  it  is  obvious  that  if  he  does  not  use  due 
care  in  his  own  conduct  he  will  cause  injury  to  that  person,  the  duty  at  once 
arises  to  exercise  care  commensurate  with  the  situation  in  which  he  thus  finds 
himself  to  avoid  such  danger.  This  is  substantially  the  principle  enunciated 
by  Lord  Esher  in  Heaven  v.  Fender  (1883  11  Q.B.D.  509).  True  it  was 
not  assented  to  by  Bowen  and  Cotton  LJ.J.,  and  it  is  only  accepted  in  a 
qualified  sense  by  Sir  Frederick  Pollock  in  his  work  on  TortSy  in  which  he 
lays  it  down  as  law  that  a  person  refraining  from  striving  to  help  another 
unless  he  is  under  some  specific  duty  of  action  will  not  in  any  case  be 
either  an  offence  or  a  civil  wrong.  But  what  says  Ulpian  ? — ''Juris  prascepta 
sunt  haec — honeste  vivere,  suum  cuique  tribuere,  alterum  non  laedere";  in 
the  words  of  our  Catechism,  ''to  hurt  no  body  by  word  or  deed,"  and  what 
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13  our  whole  law  of  torts  but  an  expression,  ever  widening,  of  this  last 
precept? 

Cypnu  and  the  PxiTy  OouiuriL— Mr.  Stanley  Fisher,  Judge  of  the  District 
Court  of  Kyrenia,  writes :  "  Sir  F.  Pollock  in  his  interesting  article  in  the 
last  number  of  the  Journal  on  the  Jurisdiction  of  the  Privy  Council,  might 
have  found  another  instance  of  its  extent  and  variety  in  Cyprus.  In  appeals 
from  Cyprus  the  Judicial  Committee  might  be  called  upon  to  consider 
{inter  aiia)  the  Mej^M  (the  Ottoman  Civil  Code),  the  Ottoman  Land 
Code,  and  the  various  decrees  and  regulations  emanating  from  the  Sublime 
Porte,  and  having  the  force  of  law,  which  were  in  force  in  Cyprus  on 
July  13,  1878.  As  to  the  law  in  force  in  Cyprus,  see  No.  IV.  of  the 
Journal,  New  Series,  at  p.  86,  and  also  an  article  on  the  Ottoman  Land 
Code  at  p.  141  of  the  same  number." 

Gompaiiy  Law  for  fhe  Empire. — ^The  elaborate  Memorandum  and 
Analysis  prepared  by  the  Comptroller  of  the  Companies  Department  of  the 
Board  of  Trade  with  regard  to  the  company  laws  in  force  in  certain  parts 
of  the  Empire  is  a  very  valuable  document :  an  awakening  document,  for 
no  one  can  peruse  it  without  being  profoundly  impressed  with  the  unsatis- 
factoriness  of  the  present  state  of  things,  and  with  the  desirability,  as  the  unani- 
mous resolution  of  the  Imperial  Conference  puts  it,  '*  of  a  greater  uniformity, 
so  far  as  circumstances  permit,  in  the  company  laws  of  the  Empire."  Here  is 
the  United  Kingdom  with  its  company  law  contained  in  seventeen  Acts  of 
Parliament — ^to  say  nothing  of  statutory  orders,  rules,  and  forms — and  this 
number  likely  to  be  soon  increased  by  another  very  complex  Act.  Then  there 
is  Canada  with  nine  different  systems  of  company  law  contained  in  75  Acts 
and  Ordinances.  Australia  with  six  different  systems  of  company  law  con- 
tained in  46  Acts  of  Parliament ;  South  Africa  with  five  different  systems  of 
company  law  contained  in  21  Acts,  Laws,  and  Ordinances ;  not  to  mention 
India  and  New  Zealand — altogether  twenty-two  different  systems  of 
company  law  contained  in  145  Acts,  Laws,  and  Ordinances:  and  this  is 
irrespective  of  the  Acts  and  Ordinances  dealing  with  the  subject  in  the 
Crown  Colonies  and  Protectorates !  Is  this  bewildering  maze  of  company 
laws,  as  the  Comptroller  justly  calls  it,  a  necessary  evil?  Certainly  not 
The  groundwork  of  company  legislation  throughout  the  Empire  is  the  same. 
It  is  based  on  the  Imperial  Companies  Act  of  1862.  Many  of  the  amend- 
ments of  that  Act  have  been  adopted  in  their  entirety  by  different  States  of 
the  Empire.  In  many  the  Imperial  Act  remains  in  its  original  simplicity. 
Some  States  have  no  doubt  amended  on  original  lines  which  are  not 
without  their  suggestiveness  for  us — indeed,  the  new  Companies  Bill  has 
adopted  several ;  but  allowing  for  such  inevitable  diversities  due  to  varying 
needs  or  local  conditions,  the  main  lines  of  company  formation  and  manage- 
ment throughout  the  Empire  present  a  remarkable  similarity,  and  it  ought 
not  to  be  found  impossible  to  frame  an  Act  embodying  a  code  of  company 
law  which  would  be  acceptable  to  the  Empire  generally.     But  we  must  be 
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on  our  guard  against  supposing  that  the  Act  which  is  now  in  contemplation 
to  consolidate  the  company  law  of  the  United  Kingdom  will  be  necessarily 
suitable  for  such  a  code.  It  will  almost  certainly  not  be  suitable.  A 
company  code  for  the  Empire  must  be  based  on  the  common  elements 
to  be  found  in  all  the  different  systems,  leaving  it  to  each  State  to  engraft 
on  this  common  stock  the  provisions  which  its  special  exigencies  or  policy 
may  recommend. 

Hiinioipal  Baths  and  IdabilitiM  appertaining  ihereto.--A  question 
which  may  come,  in  these  days  of  municipal  activity,  before  our  Courts  was 
lately  discussed  in  the  Court  of  King's  Bench  at  Montreal.  Action  by  a 
£tther  whose  son  had  been  drowned  in  a  public  bath  established  by  and 
under  the  control  and  supervision  of  the  city  of  Montreal ;  the  death  being 
caused,  it  was  alleged,  by  the  fault,  lack  of  precautions,  and  negligence  of 
the  city  and  its  servants.  The  youth,  an  indifferent  swimmer,  dived  in  deep 
water;  he  got  into  trouble,  and  fhe  guardian  plunged  into  the  water  to 
rescue  him.  Both  were  drowned ;  when  found,  the  guardian  had  hold  of  the 
clothes  of  the  young  man,  while  he  held  the  guardian  by  the  neck.  The 
city  was  condemned  to  pay  $50,000  damages  on  the  ground  that  it  was  in 
fault  because  the  guardian  was  unwell,  because  he  had  not  on  a  light  dress 
suitable  for  such  an  emergency,  and  because  the  life-saving  apparatus  was 
insufficient.  The  majority  of  the  Court  set  aside  the  judgment,  chiefly  on 
the  ground  that  if  the  guardian  had  been  well,  and  had  worn  light  clothes, 
and  the  life-saving  apparatus  had  been  better  than  it  was,  there  was  no  reason 
to  be  sure  that  the  youth  would  have  been  saved.  "The  city  cannot  be 
held  liable  on  suppositions."  It  does  not  seem  to  have  occurred  to  the 
majority  to  consider  the  question  whether  the  municipality  owed  to  those 
who  used  its  baths  any  other  duty  than  to  see  that  they  were  reasonably 
safe  as  baths.  The  implication  in  the  judgment  that  the  municipality  was 
bound  to  have  life-saving  apparatus  and  a  proper  rescue  staff  seems  alarming 
to  the  ratepayer,  if  reassuring  to  the  bather. 

The  Booiological  Sodety  and  its  Work.— For  countless  ages  the  rich 
and  varied  pageant  of  human  history  has  been  unrolling  itself,  the  forces 
of  social  evolution  "moving  on,''  as  Mr.  Gladstone  once  said,  "in  their 
majesty  and  their  might" — ^mystic,  wonderful — ^and  sociology  is  trying  to 
interpret  for  us  the  significance  of  it  all— on  the  hypothesis  that  society 
is  an  organism,  the  human  race  a  "  colossal  man,"  to  use  Pascal's  expression. 
It  is  a  stimulating  conception  and  one  of  profound  and  peculiar  interest  to 
the  jurist.  In  the  volume  just  issued  by  the  Society  we  have  a  number 
of  valuable  contributions  to  the  science — ^addresses  most  of  them,  followed 
by  discussions  or  written  communications.  Thus  we  have  Dr.  G.  A.  Reid 
on  "  The  Biological  Foundations  of  Sociology  " ;  Mr.  W.  McDougall  on  "  A 
Practicable  Eugenic  Suggestion  " — which  is  that  parents  possessing  a  "  civic 
worth"  should  be  remunerated  in  proportion  to  the  number  of  their 
healthy    living    offspring;    Mr.    A.    E.    Crawley   on    "The    Origin    and 
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Function  of  Religion";  Mr.  G.  de  Wesselitsky  on  the  Russian  Revolu- 
tion; Mr.  W.  H.  Beveridge  on  "The  Problem  of  the  Unemployed"; 
Mrs.  Sidney  Webb  on  "  Methods  of  Investigation."  In  this  very  excellent 
paper  Mrs.  Webb  dwells  on  the  importance  of  obtaining  what  lawyers 
would  call  "the  best  eyidence."  The  "interview,"  which  is  one  of  her 
five  methods  of  getting  at  the  facts  of  life,  e.g.  in  East  London,  should  be 
used  not  to  pick  up  hearsay  or  opinions,  but  to  find  out  the  people 
who  really  know  and  are  in  touch  with  the  facts — Council  School  visitors, 
district  visitors,  Singer  sewing  machine  agents,  and  so  on.  This  is  the 
way  to  arrive  at  reality.  The  counsel  is  one  which  Mrs.  Webb  does 
well  to  commend  to  students  and  workers  in  the  field  of  sociology,  because 
it  is  so  extensive  and  so  little  explored.  "We  are  all  feeling  our  way," 
as  one  of  them  says ;  and  the  great  danger  to  the  new  science  is  lest  it 
should  substitute  airy  speculation  for  well-verified  facts  and  figures. 

The  Digest  of  Engliah  Civil  Law — It  is  gratifying  to  find  that  this 
work  of  Professor  Jenks  is  steadily  progressing.  The  latest  volume,  which  is 
contributed  by  Professor  R.  W.  Lee,  deals  with  particular  contracts,  and 
formulates  the  rules  govermng  them  with  the  care  and  precision  which 
characterise  all  Mr.  Lee's  work.  None  but  those  who  have  tried  their  hand 
at  this  kind  of  codification  can  realise  what  labour  and  research  these 
definitions  represent. 

HautiLoal  Assofson  and  Expert  Evidenoe.— It  has  been  a  settled  rule 
in  our  Admiralty  Court  from  the  days  of  Dr.  Lushington  that  where  the 
Court  is  assisted  by  nautical  assessors  the  evidence  of  nautical  experts  will 
not  be  admitted.  The  very  object  of  the  presence  of  the  nautical  assessors 
is  to  enable  the  Court  to  dispense  with  other  evidence  as  to  the  manage- 
ment of  ships.  If  this  rule  iTere  departed  from  the  assessors'  province 
would  be  invaded,  the  Court  would  be  inundated  with  expert  opinions 
on  one  side  and  the  other,  and  great  expense  would  be  occasioned  to 
suitors.  The  Exchequer  Court  of  Caruida  in  a  recent  case  of  the  Harbour 
Commissioners  qf  Montreal  v.  The  S.S  Unwerse  have  decided  that  this 
rule  holds  good  also  in  an  Admiralty  Court  of  the  Dominion.  The  nautical 
assessor,  and  the  nautical  assessor  alone,  must  be  relied  on  by  the  Court 
for  guidance  in  all  matters  within  the  assessor's  proper  sphere.  In  England 
this  system  of  nautical  assessors  in  the  Admiralty  Court  works  extremely 
well,  and  it  is  difficult  to  see  why  the  system  of  assessors  should  not  be 
extended  so  as  to  replace  the  costly  and  unsatisfactory  system  of  expert 
evidence  in  patent  cases  or  cases  involving  medical,  commercial,  scientific, 
or  industrial  opinion.  Ecclesiastical  assessors  may  be  summoned  under 
the  Appellate  Jurisdiction  Act,  1876,  s.  14. 

«<The  Oennan  Civil  Code,"  by  Dr.  E.  Sohnster.— The  notice  of  this 
valuable  work  has  been  unavoidably  delayed.  It  will  appear  in  the  next 
Journal. 
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THE    RIGHT    HON.    SIR    EDWARD    FRY. 

By  Lord  Jusncs  Kennedy. 

As  a  leading  Equity  lawyer,  the  author  of  a  standard  legal  treatise,  for 
fifteen  years  a  Judge  of  First  Instance  and  in  the  Court  of  Appeal,  winning 
universal  respect  by  his  dignity,  precision,  and  sound  learning,  and,  since 
his  retirement  from  the  Court  of  Appeal,  an  actiye  Chairman  of  the 
Somersetshire  Quarter  Sessions,  Sir  Edward  Fry  has  done  great  things 
widiin  his  profession.  But  in  his  case  the  professional  career,  distinguished 
as  it  has  been,  forms  only  a  part,  and  not  the  most  remarkable  part,  of  a  full 
and  useful  life.  Since  1892,  when  he  resigned  his  Lord  Justiceship,  Sir 
Edward  Fry,  instead  of  resting  from  labour,  as  most  men  at  his  age  would 
have  done,  or  .contenting  himself  with  the  literary,  historical,  and  scientific 
studies  which  he  loves,  has  freely  given  his  time  and  thought  to  the  service 
of  his  country  in  the  discharge  of  most  important  and  difficult  duties  at 
home  and  abroad. 

In  1897-8  he  presided  over  the  Royal  Commission  which  was  charged 
with  an  inquiry  into  the  working  of  the  Irish  Land  Acts ;  since  then  he 
has  been  Chairman  of  the  Court  of  Arbitration  under  the  Metropolis  Water 
Act,  1902,  and  of  a  Royal  Commission  on  Trinity  College,  Dublin;  he  was 
Legal  Assessor  to  the  International  Commission  which  happily  disposed 
of  the  North  Sea  incident  in  the  course  of  the  Russo-Japanese  War ;  and 
this  year  he  was  appointed  by  the  Crown  to  act  as  one  of  the  Representatives 
of  Great  Britain  at  the  Hague  Conference.  Sir  Edward  Fry,  in  regard 
to  aU  these  onerous  and  varied  responsibilities  (and  others  also),  has  amply 
fulfilled  the  general  anticipation,  through  the  happy  union  in  him  of  trained 
intellectual  faculties,  at  once  subtle  and  robust,  and  wide  culture,  with 
the  eminently  judicial  virtues  of  firmness,  fairness,  and  tact.  And  it  should 
not  be  forgotten  by  his  countrymen  that  in  the  midst  of  these  engrossing 
labours  Sir  Edward  Fry,  by  his  strenuous  and  trusted  advocacy,  did  more 
than  any  one — except,  perhaps,  the  late  Lord  Russell  of  Killowen — to  promote 
such  legislation  as  a  year  ago  found  its  way  into  the  statute  book,  for  the 
punishment  of  the  corruption  of  servants  and  agents  by  secret  bribery,  and 
thereby,  let  us  hope,  for  the  cleansing  of  modem  commercial  life  from 
a  spreading  stain.  His  native  Bristol  may  well  be  proud  of  so  great  and 
good  a  SOD. 
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CUSTOMARY   AND    OTHER    LAW    IN    THE 
EAST    AFRICA    PROTECTORATE.* 

[Contributed  fy  Sir  Lewis  Tuppbr,  K.CLE.,  C.S.L] 

Sztaudoiu  of  Empire  ud  Compantive  Jnriipnidenoe.— Amongst  the 
many  momentous  consequences  of  the  extensions  of  great  Empires,  com- 
prising both  advanced  communities  and  backward  races  of  mankind,  are  the 
better  opportunities  which  students  everywhere  obtain  for  the  progressive 
examination  of  different  systems  of  law,  and  of  fresh  material  for  scientific 
jurisprudence,  considered  as  a  branch  of  sociology.'  The  East  Africa 
Protectorate  affords  an  example  of  this  effect  of  the  extension  of  Empire ; 
and  the  af^arance  last  year  of  the  first  volume  of  the  Law  Reports  of  the 
Protectorate  enables  us  to  see  what  the  general  legal  position  now  is  in  that 
part  of  the  world.  The  Laws  of  the  Protectorate  comprise  Muhammadan 
Law  among  Muhammadan  natives  in  the  dominions  of  the  Sultan  of 
Zanzibar;  and  '' among  non-natives,  applied  Indian  Acts,  local  Ordinances 
and  Regulations,  and  where  these  are  inapplicable,  the  Common  and 
Statute  Law  of  England  existing  at  the  time  of  the  passing  of  the  Order  in 
Council,  1897/'  All  the  more  important  Indian  Codes  have  been  applied, 
such  as  the  Penal  Code,  the  Contract  Act,  the  Evidence  Act,  and  the  Codes 
of  Civil  and  Criminal  Procedure.  But  the  application  is  not  blind  or 
Procrustean.  The  East  Africa  Order  in  Council,  No.  2  of  1908,  declares 
that  the  civil  and  criminal  jurisdiction  of  the  High  Court  shall,  so  far  as 
drtumstances  admits  be  exercised  in  conformity  with  the  Civil  Procedure, 
Criminal  Procedure,  and  Penal  Codes  of  India,  and  the  other  Indian  Acts 
in  force  at  the  commencement  of  the  Order,  except  so  far  as  otherwise  pro- 
vided by  law.  The  Commissioner  in  making  Ordinances  is  bound  to  respect 
existing  native  laws  and  customs  "  except  so  far  as  the  same  may  be  opposed 

*  East  Afnta  ProUetoraU  Lam  Rtports :  containing  cases  determined  by  the  High  Court 
of  Mombasa,  and  by  the  Appeal  Court  at  Zaniibar,  and  by  the  Judicial  Committee  of 
the  Privy  Council,  on  appeal  firom  that  Court  (1897-1905).  With  Appendices,  containing 
Notes  on  Native  Customs,  Appeal  Court  Rules,  Leg^  Practitioners*  Rules,  High  Court 
Rules,  Circulars,  etc.  Compiled  by  R.  W.  Hamilton,  Principal  Judge,  High  Court. 
Printed  by  Waterlow  ft  Sons,  Limited,  London  Wall,  London,  1907. 

'  For  an  explanation  of  this  phrase  see  an  Article  by  the  present  writer  at  pages  84  tg 
^  of  No,  VIL  New  Series  of  this  Journal,  June  1901. 
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to  justice  and  molality  " ;  and  in  aU  cases,  civil  or  criminal,  to  which  natives 
are  parties,  every  Court  is  guided  by  native  law  so  far  as  it  is  applicable, 
and  is  not  repugnant  to  justice  and  morality,  or  inconsistent  with  any  Order 
in  Council  or  Ordinance,  or  regulation  or  rule  made  thereunder.  With  this 
we  may  compare  the  provisions  of  the  Punjab  Laws  Act,  making  Punjab 
custom  the  first  rule  of  decision  in  various  matters,  comprising  chiefly 
succession,  a  part  of  the  law  of  private  conditions,  and  customs  relating  to 
religious  usages  or  institutions,  subject  to  the  provisos  that  the  custom  is 
not  contrary  to  justice,  equity,  or  good  conscience,  or  set  aside  by  law,  or 
was  not  declared  void  by  any  competent  authority  before  the  passing  of  the 
Act.  Thus  in  two  very  different  parts  of  the  Empire  we  see  British 
authorities  exercising  jurisdiction  over  races  in  very  different  stages  of  pro- 
gress, and  compelled  by  their  responsibilities  to  make  a  close  study  of  native 
usages,  not  only  to  the  great  benefit  of  practical  administration,  but  also — 
undesignedly,  though  as  a  necessary  consequence — to  the  advancement  of 
juridical  science. 

Nor  does  comparative  jurisprudence,  understood  as  dealing  not  with  the 
history  of  law,  but  with  the  provisions  of  mature  codes  in  various  countries, 
fail  to  secure  some  advantageous  result.  It  is  a  feature  of  the  Indian  Codes 
that  they  are  designed  for  immensely  diversified  populations  standing  on 
countless  steps  of  the  ladder  of  progress,  from  the  savage  Bhfl  to  the 
Calcutta  merchant.  This  compels  attention  to  principles  which  are  generally 
applicable  whenever  strong  rule  has  established  law  that  can  be  enforced, 
and  has  provided  for  its  administration  through  courts  of  justice.  For  a 
nation  constantly  brought  into  political  contact  with  races  in  very  diverse 
stages  of  progress,  the  possession  of  the  Anglo-Indian  Codes  is  a  political 
asset  of  great  value ;  and  it  may  be  that  in  the  gradual  development  of  laws 
suitable  to  primitive  peoples,  who  are  being  weaned  at  least  to  peaceable 
and,  we  may  hope,  eventually  to  civilised  life,  and  suitable  also  to  conditions 
where  a  great  intermixture  of  races,  both  civilised  and  uncivilised,  prevails, 
these  Codes  may,  in  a  world-wide  empire,  or  at  any  rate  in  those  parts  of  it 
which  do  not  possess  representative  government,  come  to  es^ercise  an 
influence  comparable  to  that  of  Roman  Law  in  the  development  of  Western 
civilisation.  At  any  rate,  in  India  British  administrators  have  had  to  deal 
with  legislative  problems  which  now  confront  them  in  other  parts  of  the 
world;  and  the  experience  so  gained  should  be  one  of  the  national 
qualifications  for  the  discharge  of  the  onerous  task  which  events  have 
imposed  upon  us.  It  is  satisfactory  to  note  that  as  experience  accumulates 
some  of  the  Anglo-Indian  Codes  are  supplemented  or  modified  so  as  to 
adapt  them  the  better  to  the  varied  requirements  of  different  races  and 
Provinces. 

Heed  for  Elasticity  in  the  Adminiitration  of  Indian  Codes  recognised  by 
the  Courts. — Indeed,  when  dealing  with  primitive  folk  it  is  always  necessary 
to  apply  the  Cod^s  with  di^cr^tipn.    The  d^isions  reported  in  the  volume 
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under  considerttkm  (whicb  has  been  compiled  by  Judge  Hasnikotiy  the 
principal  Judge  of  the  High  Court)  throw  little  light  on  native  usage. 
Probably  the  wild  tribesmen  do  not  cany  their  appeals  to  the  highest 
tribunals.  But  there  is  enou{^  to  diow  that  the  Courts  are  fully  alive 
to  the  need  of  flexibility  and  mdal  discrimination  in  applying  Codes  which, 
though  easily  adaptable  in  the  hands  of  wise  administrators,  are  certainly 
rather  complex  for  uncivilised  or  partly  civilised  men.  Thus  Judge  Hamilton 
(p.  84),  with  much  prudence  and  good  sense,  has  laid  down  that  ''the 
application  of  the  Civil  Procedure  Code  is  not  strict  in  the  case  of  natives, 
and  where  no  injustice  has  been  shown  in  foct  by  the  procedure  followed, 
it  is  not  the  part  of  this  Court  to  interfere  to  insist  on  a  strict  adherence  to 
the  technicalities  of  that  Code."  By  leave  of  a  Collector  a  man  belonging 
to  a  savage  tribe  was  accused  under  s.  498  of  the  Indian  Penal  Code  of 
enticing  away  a  married  woman.  Possibly  the  motive  in  so  applying  the 
Code  may  have  been  to  support  the  authority  of  the  chief,  who  had  ordered 
the  man,  without  effect,  to  return  the  woman.  Cator  and  Hamilton,  JJ., 
quashed  the  conviction  on  the  merits  and  proceeded  to  renuurk  (p.  64) 
that  in  disputes  about  wives  criminal  prosecutions  should  be  resorted  to 
only  in  very  special  cases.  Such  disputes,  they  said,  "  should  usually  form 
the  subject  of  dvil  actions,  and  unless  the  native  customs  relating  to  them 
are  known  very  intimately  to  the  Judge,  he  should  take  the  opinions  of 
native  assessors  and  record  them  on  the  file.**  The  excellence  of  this 
authoritative  advice  will  appear  presently  when  something  has  to  be  said 
r^arding  the  native  ideas  of  marriage.  On  the  other  hand,  the  same  Judges 
(pp.  79-80)  confirmed  a  conviction  of  a  Sudanese  soldier  of  the  offence 
of  adultery  under  s.  497,  Indian  Penal  Code,  subject  to  proof  that  the 
woman  was  a  Muhammadan,  the  Sudanese  soldiery,  as  a  rule,  professing 
the  religion  of  Islam.  A  footnote  judiciously  states  that  the  rule  in  the 
previous  case  favouring  civil  actions  ''must  be  relaxed  somewhat  in  respect 
of  the  Sudanese,  who  are  of  a  peculiarly  jealous  and  revengeful  nature  in 
matters  affecting  their  women." 

Votai  ef  Vative  Custom  appended  to  fhe  Xeporta.— The  general  absence 
of  discussions  of  native  customs  in  the  reports  of  cases  is  amply  compensated 
by  Appendix  I  in  Judge  Hamilton's  compilation.  This  is  a  series  of  notes 
on  the  customs  of  different  tribes  put  tc^ether  firom  the  reports  of  district 
officers,  decided  cases  and  Court  inquiries,  and  a  few  published  works,  the 
information  being  subjected  to  comparison  and  correction.  Two  points  of 
interest  stand  out  at  once.  Procedure,  which  looms  so  large  in  some 
systems  of  early  law,^  is  not  noticed.  As  inquiries  proceed,  it  may  be  h<^)ed 
that  some  officers  of  the  Protectorate  will  give  the  reason  for  this.  Cases 
can  certainly  be  found  of  early  societies  where  procedure  is  not  of  importance 
because  tribal  organisation  is  strong ;  and  what  is  determined  by  a  strong 
chief  or  a  strong  council  of  elders  in  tribal  assembly  will  be  carried 
I  Maioe,  Emr^  Hisioty  of  In^Ht^Homa^  187$.    Lactttrei  UL,  X. 
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out  by  the  compliance  of  the  tribe.  On  the  other  hand,  the  evidence 
goes  to  confirm  the  opinion  of  Maine,  that  the  penal  law  of  ancient  com- 
munities is  not  the  law  of  crimes  but  of  wrongs  or  torts  ^ — the  injury 
being  conceived  as  done  to  the  individual,  not  to  the  State.  Speaking 
ci  murder  and  rape,  Judge  Hamilton  says:  "These  offences,  which  we 
consider  as  offences  against  the  person,  are  regarded  equally  by  the  natives 
as  offences  against  property.  The  idea  common  to  civilised  nations  of  a 
crime  such  as  murder  being  an  offence  against  society,  and  of  such  fictions 
as  the  '  King's  Peace,'  has  no  place  in  the  native  mind."  To  judge  from 
these  notes  of  custom — and,  indeed,  from  other  evidence  of  the  same  kind 
elsewhere  available— it  may  not  be  rash  to  say  that,  on  the  criminal  side, 
murder,  theft,  and  offences  connected  with  the  relations  of  the  sexes,  and, 
on  the  civil  side,  marriage,  succession,  and  inchoate  property  in  land  are, 
with  kinship,  the  stuff  out  of  which  are  formed  primitive  custom  and  there- 
after early  law.  But  the  distinction  which  we  make  between  civil  and 
criminal  law  is  of  later  origin. 

Customf  Analogous  to  Oiimisal  Law.— Dealing  first  with  customs 
analogous  to  criminal  law,  we  are  reminded  of  the  remark  of  Maine'  that 
it  is  in  the  highest  degree  probable  that  the  pecuniary  fine  levied  on  tribes 
or  families  for  the  wrongs  done  by  their  members  succeeded  simple 
retaliation.  Amongst  these  wild  tribes  of  East  Afiica,  though  fines  are 
spoken  of  as  payable  by  individuals,  we  can  almost  see  the  gradual  trans- 
formation of  the  /ex  talionis  into  a  fine.  With  the  Galla — north  of  the  Tama 
river,  and  behind  the  Lamu  Archipelago — blood  can  be  wiped  out  only  by 
blood.  The  Wataveta,  whose  home  is  on  the  eastern  slopes  of  Kilimanjaro, 
admit  that  the  Ux  talionis  is  the  old  law  of  punishment  for  an  offence 
against  the  person,  but  the  due  penalty  may  be  compounded  by  payment 
of  compensation  in  cattle.  In  the  case  of  the  Wanyika — z,  number  of  more 
or  less  allied  tribes  inhabiting  the  Njrika  or  upland  country  between  the 
coast  and  the  Tarn  desert — "the  penalty  for  murder  is  that  from  two  to 
ten  persons  of  the  murderer's  family  be  taken  and  given  to  the  family  of  the 
murdered  person.  In  default  of  this  the  murderer  himself  must  be  handed 
over  to  be  put  to  death."  The  Akikuyu,  near  Mount  Kenia,  exact  com- 
pensation for  a  death,  whether  caused  by  accident  or  design^  to  the  extent  of 
one  hundred  goats  for  a  man,  and  thirty  for  a  woman.  The  Masai  allow 
atonement  for  murder  by  the  payment  of  heavy  compensation  to  the 
relatives  of  the  murdered  man,  amounting  to  as  much  as  a  hundred  head 
of  cattle. 

Here  and  there  distinctioRS  appear  in  contrast  with  the  crude  conception 
of  the  Akikuyu.  With  the  Waboni,  for  instance,  a  person  who  causes 
death  by  accident  is  merely  bound  to  produce  another  person  to  fill  the 
place  of  the  dead  man.    The  Wateita  also  distingiiish  between  accidental 

*  Maiae,  Andeni  L&w,  Sir  F.  Pollock's  edn.  1906,  p  379. 

*  £arfy  Hialory  ^f  ImtUuHem,  1875,  p.  23. 
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and  other  homicide.  In  sereral  cases  there  are  scales  of  compensation 
graduated  according  to  the  manner  in  which  death  is  caused,  or  the  nature 
of  injury  to  the  person. 

Maine  has  dealt  upon  the  proneness  of  primitive  men  to  apportion 
penalties  in  accordance  with  the  passions  of  the  injured  persons,^  and  he 
takes  as  one  of  his  illustrations  the  different  punishments  of  the  old  Roman 
Law  for  a  manifest  thief  (caught  in  the  act)  and  the  non-manifest  thief 
(otherwise  detected).  Under  the  Uw  of  the  Twelve  Tables  the  manifest 
thief,  if  a  slave,  was  condemned  to  death.  The  Wadigo  **  draw  a  distinction 
between  a  murder  committed  in  the  heat  of  passion  and  in  cold  blood,  the 
number  of  persons  demanded  in  the  latter  case  being  four  times  that  in  the 
former."  The  same  tribe  also  hold  that  *'  in  the  case  of  robbing  from  a 
plantation  by  night,  the  owner  is  justified,  if  he  cannot  recognise  the  thie( 
in  shooting  at  and  killing  him,  but  not  if  he  is  able  to  identify  him."  The 
Akamba  also  have  a  rule  that  no  compensation  is  payable  for  a  man  killed 
when  trespassing  by  night  Damages  are  claimable  for  rape,  in  addition  to 
any  other  penalty— among  the  Galla  a  beating,  and  among  the  Wateita  a  fine 
of  two  bullocks — to  which  the  offender  may  be  liable;  but  among  the 
Akamba,  if  he  is  killed  in  flagrante  delicto  no  compensation  is  payable  for 
his  death.  Not  one  of  these  cases  is  quite  the  same  as  that  of  the  manifest 
thief,  but  in  all  we  can  trace  the  principle  that  anger  or  rage  may  be  an 
excuse  for  violence. 

Maine  qualifies  his  view  as  to  the  nature  of  early  penal  law  by  the 
subsequent  statement '  "  that  it  is  not  to  be  supposed  that  a  conception 
so  simple  and  elementary  as  that  of  wrong  done  to  the  State  was  wanting 
in  any  primitive  society."  Without  venturing  to  question  the  report  of 
Judge  Hamilton  that  these  East  African  tribes  have  no  such  idea,  we  may 
pretty  confidently  discern  here  and  there  hxaX  traces  of  the  beginnings  of 
public  authority.  Thus  the  Wateita  allow  half  the  fines  for  offences  other 
than  homicides  to  go  to  the  elders,  and  with  this  tribe  a  thief  is  bound  not 
only  to  make  restitution  of  the  stolen  property,  but  also  to  give  a  present 
to  the  elders.  To  the  elders  the  Wataveta  assign  one  ox  out  of  the 
compensation  for  murder ;  and  they  require  a  man  who  causes  another  to 
lose  a  limb  or  an  eye  thereafter  to  contribute  a  goat  to  every  public  feast 
In  some  of  such  cases,  though  not  in  all,  the  fee  to  the  dders  may  be 
remuneration  for  their  trouble  in  deciding.  This  is  expressly  stated  with 
r^ard  to  the  Akikuyu,  who  usually  pay  three  goats  to  the  elders  for 
hearing  a  case — ^the  equivalent  of  a  Court  fee.  It  will  be  remembered  that 
in  Maine's  interpretation  of  the  LegU  Actio  Sacramenti  the  interposing  Prastor 
is  remunerated  by  the  parties  for  his  trouble  and  loss  of  time.' 

Cnitoms  AnalogoQB  to  the  Law  of  Private  Oonditions. — In  the  customs 
corresponding  to  the  law  of  private  conditions  the  most  striking  feature  is 
that  women — ^with  reservations  of  which  some  are  mentioned  below — are 

'  Aittieni  Law,  $d,  cii.  pp.  387-9.  '  IM.,  p.  381.  '  IbitL,  p.  385. 
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regarded  as  mere  chattels.    Here  the  summary  prefixed  to  the  notes  of 
custom  by  Judge  Hamilton  is  most  instructive.     He  says : — 

"The  fundamental  ideas  amongst  most  of  the  native  tribes  in  East  Africa 
regarding  questions  of  family  relationship  are : 

(i)  That  individual  members  of  a  family  form  the  wealth  and  strength  of  the 
united  family; 

(2)  That  females  cannot  inherit  and  cannot  dispose  of  property." 

The  summary,  it  will  be  observed,  is  not  intended  to  be  exhaustive. 
Some  exceptions  found  in  certain  tribes  to  the  second  of  these  statements 
will  be  mentioned  further  on. 

"  (3)  That  females  are  themselves  property  to  be  bought  and  sold  in  marriage, 
to  be  assigned  in  payment  of  debt,  and  to  be  owned  and  inherited  by  their 
male  relations. 

In  fact,  the  female  members  of  a  man's  family  are  as  much  a  part  of  his 
property  as  his  cattle,  and  often  the  most  important  source  of  his  income." 

What  is  the  bearing  of  this  view  of  family  life  upon  some  of  the 
best-known  matters  of  interest  which  lie  on  or  even  beyond  the  Umit  described 
by  Maine  as  "  the  threshold  of  jurisprudence  "  ?  Take,  for  instance,  the 
Patriarchal  Theory.  The  brothers  McLennan  no  doubt  succeeded  in 
showing  that  the  patria  pottstas  of  early  Roman  Law  was  not  reproduced 
in  other  systems  with  exactly  the  same  incidents;  and  it  may  be  freely 
admitted  that  the  group  under  the  power  of  the  father,  with  the  Roman 
incidents,  if  archaic  as  compared  with  the  modem  family,  was  not 
primeval  in  the  sense  of  being  the  earliest  conceivable  or  even  ascertainable 
form  of  the  family  amongst  mankind. 

Bearing  of  the  Evidence  on  the  Patriarohal  Theory.— Admitting  also 
with  Maine  himself  ^  that  in  early  law  dififerences  in  the  form  of  the  &mily 
are  to  be  expected,  the  question  remains  whether  a  patriarchal  type, 
subject,  of  course,  to  the  vicissitudes  of  variation  and  environment,  may 
not  be  or  may  not  become  discernible  amid  the  mists  of  time  at  a  period 
anterior  to  the  genesis  of  any  law  properly  so  called.  In  concluding  the 
joint  book  of  the  brothers  McLennan,'  Mr.  Donald  McLennan  says : 
"In  none  of  the  cases  we  have  had  to  examine  have  we  found  [the 
paterfamilias]  endowed  by  law  or  custom  with  powers  of  life  and  death  or 
sale,  the  monopolist  of  family  property,  the  only  person  in  the  family 
capable  of  having  rights."  What,  then,  do  we  find  amongst  the  East  African 
tribes  whose  customs  are  detailed  in  the  book  before  us?  The  purchase 
of  wives  is  universal.  With  the  Wanyika  the  prices  paid  on  the  marriage 
of  daughters  and  on  the  remarriage  of  widows  form  part  of  the  benefit 

>  Qumrttrfy  RmfUw  for  18S6,  vol.  i6a,  p.  198.  It  is  well  known  that  Maine  wrote  the 
article. 

*  Th§  Pmiriarehal  Theory ,  p  352.. 
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of  the  inheritance.  The  punishment  for  the  rape  of  an  unmarried  girl 
must  include  pecuniary  damages  to  the  father  on  account  of  the  loss  he 
will  suffer  on  her  sale.  If  a  man  murders  his  own  wife  or  child  the 
Wagariama  impose  no  penalty,  "  as  the  murderer  has  in  this  case  committed 
an  offence  against  himself  only  and  destroyed  his  own  property."  The 
power  of  the  father  could  no  further  go ;  if  he  can  kill  his  wives  and 
children  at  pleasure,  surely  he  can  command  them  anything  and  they  are 
likely  to  obey. 

It  is  obvious  that  these  drastic  provisions  of  archaic  custom  are  logically 
connected  with  the  theory  that  women  and  their  offspring  are,  like  flocks 
and  herds,  the  mere  chattels  of  some  male.  But  though  the  suggestion 
is  a  tempting  one,  it  would  be  extremely  rash  to  jump  to  the  conclusion 
that  the  patria  potestas^  in  the  various  forms  in  which  we  see  it  in 
many  archaic  societies,  came  into  existence  solely  by  this  route.  We  may 
be  content  with  the  remark  that  it  seems  not  improbable  that  the  conception 
of  women  as  merely  chattels  has  in  many  cases  profoundly  influenced  the 
course  of  early  custom  passing  into  law. 

Bast  Afiican  Oostoais  and  the  Theory  of  Mr.  J.  F.  KoLenaait— As  Mr. 
Andrew  Lang  has  acutely  pointed  out,  it  does  not  matter  much  to  Mr. 
McLennan's  theoiy  whether  the  strictly  primitive  family  was  patriarchal 
or  not.^  All  that  the  theoiy  comprises — totems  (left  unexplained),  female 
infimtidde,  exogamy,  marriage  by  capture,  polyandry,  and  kinship  through 
females  only — may  have  come  into  existence  ages  after  the  half-human 
progenitors  of  the  race  roved  in  small  and  scattered  groups,  dominated 
by  the  strongest  males. 

Taking  the  East  African  customs  as  set  forth  in  the  present  reports 
without  going  beyond  them  to  other  sources  of  information  about  the 
same  region,  we  find  very  little  which  could  be  utilised  by  the  adherents 
of  Mr.  McLennan  in  support  of  his  views.  Totems,  female  infanticide, 
and  exogamy  are  not  even  mentioned  anywhere;  to  which,  of  course,  it 
may  be  replied  that  what  we  have  is  a  record  framed  for  judicial  purposes, 
not  a  treatise  on  anthropology.  Totemism  is,  however,  connected  with  tree- 
worship,  because  if  the  totem  is  a  tree  it  may  be  an  object  of  reverence. 
We  are  told  that  "certain  trees  are  considered  sacred  by  the  Akamba,  and 
should  any  one  damage  one  of  these  trees,  he  is  fined  one  cow  and  one 
bull,  which  go  to  the  elders."  The  motive  assigned  for  female  infanticide 
amongst  savage  races,  namely,  that  women  are  a  source  of  weakness  to  the 
tribe,  and  the  motives  known  to  exist  in  a  much  higher  stage  of  civilisation — 
the  difficulty  of  obtaining  husbands  of  the  proper  caste,  the  disgrace 
attendant  on  the  family  if  a  grown-up  daughter  remains  unmarried,  and  the 
expense  of  the  marriage  ceremonies — ^are  alike  absent  where  daughters  are 
profitable  commodities  for  sale.    Dr.  Westermarck  '  says  broadly :  "  In  Afiica 

>  Citsiom  mtd  Myik,  edn.  of  1904,  p.  248. 

*  Th§  History  o/Hummn  Mmrrit^,  and  edn.  p.  313, 
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I  do  not  know  of  a  single  district  where  the  people  are  in  the  habit  of 
de$tro3dng  new-bom  children."  Certainly  the  power  of  life  and  death 
already  mentioned  as  belonging  to  the  Wagariama  father  does  not  conflict 
with  this  impression.  Nor  do  rules  amongst  the  Masai,  by  which  '*  it  is 
permissible  to  procure  the  abortion  of  a  child  conceived  out  of  wedlock,  or 
to  club  it  to  death  when  bom,"  indicate  any  general  system  of  female 
infanticide,  but  suggest,,  or  indeed  almost  prove,  the  contrary.  As  to 
exogamy,  there  is  some  evidence  in  Dr.  Westermarck's  book  that  marriages 
out  of  the  tribe  are  avoided,  though  not  prohibited^  Our  record  is  silent 
OD  the  subject  of  marriage  ceremonies.  If,  as  is  antecedently  probable, 
marriage  by  capture  ever  existed,  it  must  have  been  superseded  by  the 
general  system  of  the  purchase  of  wives.  I  am  able  to  say  on  excellent 
authority  that  the  Wakamba  and  Wa-tai'ta  cited  by  Dr.  Westermarck'  are 
the  same  as  the  Wa  Kambe  and  Wateita  of  this  record ;  and  therefore 
amongst  these  tribes  the  symbol  of  capture  does  occur. 

The  record  does  indeed  show  c^tain  customs  of  the  nature  of  polyandry, 
but  not  of  the  Tibetan  form,  where  the  husbands  are  brothers ;  or  apparently 
of  the  Nair  form,  where  there  is  no  such  restriction.  Nor  is  the  custom  by 
any  means  identical  with  the  alleged,  **  group-marriage  "  of  the  Kamilaroi 
of  South  Australia.'  With  the  Wataveta  ''  it  is  usual  for  a  man  to  lend  his 
wives  to  his  comrades  of  the  same  age-rank  as  himself."  But  adultery  with 
another  man's  wife  without  his  consent  is  punishable  by  fine  and  compensa* 
tion.  Amongst  the  Masai  a  much  more  extraordinary  mle  prevails.  It  is 
stated  that  adultery  committed  by  a  man  with  a  woman  of  his  own  age- 
rank  is  no  offence.  Nothing  is  said  as  to  the  consent  of  the  husband; 
and  it  is  certainly  remarkable  if  the  passion  of  jealousy  is  in  abeyance  to 
this  extent,  even  such  penalties  as  would  be  called  damages  in  civilised  law 
being  waived.  May  we  hope  that  some  officers  of  the  Protectorate 
interested  in  anthropological  inquiries  will  offer  some  explanation  of  this 
rule  ?  The  practice  of  the  Wataveta  has  many  parallels,  and  is  not  very 
surprising.  Theoretically,  with  polyandry  prevailing  in  the  way  described, 
there  should  be  uncertainty  of  male  parentage  and  kinship  through  women 
only.  But  this  is  not  the  case.  The  Wataveta  rule  of  inheritance  is  that 
what  we  regard  as  the  property  passes  to  the  sons  of  the  deceased  male,  the 
eldest  son  taking  the  largest  share,  while  the  widows  go  to  the  eldest 
surviving  brother.  Theoretically,  amongst  the  Masai  all  the  property  of  a 
deceased  elder  belongs  to  his  eldest  male  child.  How  can  these  apparently 
conflicting  £iicts  be  reconciled?  It  seems  at  least  a  plausible  conjecture 
that  where  a  son  adds  to  the  strength  of  the  tribe,  and  a  daughter  is 
valuable  because  her  sale  will  bring  in  cattle,  jealousy  might  be  appeased 
by  the  prospect  of  gain ;  but  this  conjecture,  taken  by  itself,  is  not  altogether 
oonvincii^,  and  probably  there  may  be  some  theory  or  sentiment  of  fraternity 
amongst  the  complacent  husbands  and  their  friends.    On  the  other  hand, 

>  JjK.  eH.  p.  366.  •  Lof.  o^  p.  384.  •  Westermarck,  op.  cti.  pp.  53-4. 
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there  need  be  no  trouble  about  uncertain  paternity ;  the  man  who  owned  the  , 

woman  would  own  her  children  too,  whether  he  or  any  one  else  were  the  father.  > 

Taking,  as  I  have  just  done,  inheritance  as  a  test  of  kinship,  there  is  a  | 

case  of  kinship  through  females  only.  The  Wadigo,  who  differ  in  this 
respect  from  all  other  Nyika  tribes,  make  the  children  of  the  deceased's  i 

sisters  his  heirs.     "  Where  there  are  no  nephews  by  a  sister,  the  inheritance  | 

goes  to  the  family  of  deceased's  mother,  and,  failing  them,  first  to  sons,  and  i 

then  to  grandsons  of  his  maternal  aunts."  But  there  is  no  word  or  suggestion 
to  imply  that  the  Wadigo  practise  polyandry. 

Customs  relatiBg  to  Land. — Passing  cm  from  customs  corresponding  to 
the  criminal  law  and  the  law  of  private  conditions,  we  come  to  customs  ' 

relating  to  the  occupation  of  land,  from  which  are  eventually  developed,  in  > 

a  great  diversity  of  forms,  the  laws  of  real  {Nroperty.    The  evidence  is  ' 

scanty,  and    this   is  no  cause   for  surprise.      An  elaborate  law   of  real  ' 

property  goes  with  a  long-settled  community  where  the  pressure  of  population 
on  the  soil,  or  the  coincidence  of  chieftainship  or,  later  on,  of  social  distinc- 
tion, with  proprietary  right  has  given  land  a  special  value.  What  is  any  one's 
for  the  uking  need  not  be  the  subject  of  complicated  rules.  Moreover,  any 
clear  law  of  intestate  family  succession  tends  to  preserve  the  inheritance  of 
land  from  complexity.  The  Wateita  custom  is  that  **  an  occupation  right  to 
land  is  recognised,  but  should  a  man  leave  the  land  formerly  occupied  by  him 
uncultivated  for  a  season  this  right  lapses.''  The  Masai  are  pastoral  nomads, 
and  with  them  ''land  is  frequently  named  after  the  section  of  the  tribe  that 
first  used  it  as  a  grazing  ground,  or  is  for  the  time  being  occupying  it 
But  individual  right  to  land,  as  distinguished  from  tribal  rights  to  land,  are 
not  recognised."  The  Akamba  take  a  step  in  advance.  They  hold  that 
"there  is  no  individual  ownership  of  land,"  but  recognise  family  rights  of 
occupation.  So  far,  the  evidence  is  entirely  consistent  with  the  theory  that 
joint  ownership  precedes  severalty.  But  the  germs  of  severalty  are,  never- 
theless, beginning  to  appear.  The  Wataveta  are  exceedingly  primitive ;  as 
we  have  seen,  they  have  a  form  of  polyandry  and  the  /ex  talionis  is  not 
yet  forgotten,  though  not  now  acted  on.  Yet  "  ownership  of  forest  land  is 
recognised,  and  the  different  members  of  a  family  own  each  a  separate 
plot";  and  "a  woman  cannot  inherit,  but  should  the  deceased  leave  no 
sons  it  is  usual  to  give  a  small  plot  of  land  to  his  daughters,  which,  on  their 
marriage,  becomes  the  property  of  their  husband."  Here  again  some 
elucidation  of  the  difficulty  from  some  officer  personally  acquainted  with  the 
tribes  would  be  veiy  welcome.  What  is  there  to  explain  this  very  early 
appearance  of  severalty,  while  other  tribes  of  the  same  Protectorate  recognise 
only  occupational,  or  tribal,  or  family  rights? 

PossibleBnlargementof  theKeldof  Arohaie  Juiisprudenoe.— Mr.  Andrew 
Lang  has  waged  a  vigorous  and,  perhaps  I  may  venture  to  say,  a  very 
successful  battle  against  mythologists  who  hold  it  correct  to  compare  only 
the  myths  of  races  speaking  languages  of  the  same  family,  or  which  have 
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in  historic  times  been  in  proved  contact  with  each  other.^  He  widens 
the  field  of  inquiry  and  contends  that,  apart  from  racial  connection  and 
imitation,  we  should  look  to  similar  conditions  of  mind  in  similar  circum- 
stances. There  is  a  deep  scientific  significance  in  the  old  remark  that 
one  set  of  savages  is  just  like  another.  If  their  weapons,  their  implements, 
their  drawings  and  attempts  at  sculpture,  their  methods  of  ornamentation 
of  things  and  persons,  their  child-like  efforts  to  explain  the  mysteries  of 
nature,  their  fantastic  and  monstrous  imaginings  issuing  in  mythology  and 
folklore  often  show  striking  resemblances  in  different  parts  of  the  world, 
does  not  this  point  to  a  dynamic  psychology  of  the  race,  implying  that 
intelligence,  when  separated  from  instinct,  will,  at  the  beginning,  give  a 
like  reaction  when  subjected,  under  like  circumstances,  to  a  like  stimulus  ? 
If  this  is  sound  we  may  confidently  expect  that  institutions  which  are 
the  product  of  the  workings  of  the  mind  and  the  pressure  of  circumstances 
will  exhibit  analogous  resemblances.  I  make  these  remarks  because  it 
seems  possible  that  the  field  of  comparative  jurisprudence  in  the  historical 
sense  may  need  the  same  kind  of  extension  as  the  field  of  mythology. 
It  may  be  that  many  people  interested  in  historical  jurisprudence  have 
already  made  such  an  extension  for  themselves;  but  there  are  passages 
in  the  writings  of  Maine  which  appear  to  imply  that  we  should  limit  our 
inquiries  to  particular  races,  and  that  the  descent  and  affiliation  of  institutions 
should  be  the  main  object  of  our  quest.  Speaking  of  the  affinities  of 
English,  Irish,  German,  and  Roman  Law,  he  says'  that  the  true  rival  of 
the  theories  of  the  derivation  of  one  body  of  custom  from  another  is  the 
"theory  of  the  common  descent  of  all  from  an  original  basis  of  usage 
which  we  must,  provisionally  at  all  events,  call  Aryan/'  Collective  owner- 
ship of  the  soil  is  said  *  to  be  "  an  ascertained  primitive  phenomenon,  once 
universally  characterising  those  communities  of  mankind  between  whose 
civilisation  and  our  own  there  is  any  distinct  connection  or  analogy.  ** 
Setting  out  examples  of  the  family  under  patria  potestas  among  Hindus, 
Athenians,  Romans,  Continental  Celts,  Germans,  and  Irish,  Maine  concludes 
that  it  is  for  the  comparative  method  to  determine  whether  these  institutions 
*'have  sufficient  similarity  to  suggest  a  common  parentage,  and  to  say 
what  the  parent  institution  is."  Here  we  clearly  see  the  influence  on 
jurisprudence  of  comparative  philology  as  determining  linguistic  affiliation. 
But  in  the  view  suggested  above  it  is  not  so  much  the  affiliation  of  institutions 
that  we  seek — although  that  has  its  place,  and  an  important  one — as  the 
relation  of  institutions  to  the  dynamic  psychology  of  the  race.  If  some 
or  many  of  the  mental  conditions  of  savages,  of  pastoral  minds,  of  still 
cohering  tribes    settling  down   to  agriculture,    of   prae-feudal   and  feudal 

*  Custom  and  Myih^  edn.  of  1904.    Article  on  '<  Mythology "  in  the  En^fdopmdia 
Britannicaf  9th  edition. 

*  Earfy  Histofy  of  InstUuUono,  1875,  P*  296. 

'  Op.  cit  pp.  I,  2.     Quarkrly  Rgtntw  for  1886,  vol.  162,  p.  198. 
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nobles  and  peasantry — nay,  even  of  modern  democrats  also*-€an  be 
assigned,  we  may  attain  some  certitude  notwithstanding  the  doubts  and 
difficulties  which  encumber  theories  of  borrowing  and  affiliation. 

Compaxiiion  of  soma  Batt  Afrioan  and  Punjab  Cnstoma* — Now,  if  this 
view  may,  for  the  purposes  of  the  present  paper,  be  tentatively  admitted, 
it  follows  that  there  are  some  significance  and  instruction  in  the  comparison 
of  any  two  or  more  primitive  institutions  bearing  some  resemblance  to 
each  other  even  when  there  is  the  strongest  probability  against  any 
connection  between  the  societies  in  which  they  occur  and  any  derivation 
of  one  from  the  other.  Indeed,  the  more  probable  the  complete  severance, 
the  more  will  proved  similarities  contribute  to  the  support  of  the  main 
hypothesis,  viz.  that  men  in  the  same  stage  of  mental  evolution  adopt  like 
expedients  in  like  surroundings.  Let  us  take  for  example  some  well-known 
Punjab  customs  and  one  or  two  of  the  customs  set  forth  in  the  East 
African  record.  A  good  many  years  ago  I  pointed  out  ^  that  the  practice 
of  chundavand  had  all  the  characteristics  of  a  survival.  The  general  rule 
in  the  Punjab  is  that  sons  are  first  entitled  to  the  inheriunce,  taking 
equally  whether  bom  of  the  same  or  different  wives.  This  is  called 
pagoand^  from  pag^  a  turban,  the  distinctive  head-dress  of  a  male.  But 
a  moribund  exception  is  still  found  in  a  good  many  parts  of  the  country 
by  which  the  sons,  however  few,  of  one  wife  take  a  share  equal  to  that 
of  the  sons,  however  many,  of  another.  This  is  known  as  chundavand^ 
from  chunda^  a  knot  of  hair  on  the  head  or  a  knot  of  braided  hair.  I  suggested 
that  chundavand  might  be  a  relic  of  a  time  when  several  brothers  might 
have  between  them  several  wives  in  common ;  that  is,  of  a  state  of  society 
which  had  begun  to  be  polygamous  without  having  entirely  disused  polyandry. 
Obviously  it  might  be  a  facile  composition  of  a  dispute  about  an  inheritance 
to  say  that  the  sons  of  each  mother  should  together  get  an  equal  share.  I 
have  already  mentioned  that  amongst  the  East  African  tribes  the  general 
rule  that  women  cannot  inherit  is  subject  to  certain  exceptions.  Thus 
amongst  nearly  all  of  the  Wanyika,  females  may  come  in  where  there  is  no 
male  collateral  or  descendant.  The  Wateita  have  the  liberal  rule  that 
widows  may  inherit  a  share  in  miscellaneous  property  other  than  live  stock. 
A  Wataveta  woman  cannot  inherit,  but  where  there  are  no  sons  a  small 
[dot  of  land  may  be  given  to  the  daughters,  "  which  on  their  marriage  becomes 
the  property  of  their  husband."  So  far,  there  is  merely  a  beneficial  relaxation 
of  the  savage  rule  that  condemns  women  to  be  chattels.  There  is  an 
exception  even  to  the  rule  that  women  cannot  dispose  of  property.  I 
have  noted  above  that  theoretically  the  property  of  a  deceased  elder  amongst 
the  Masai  goes  to  his  eldest  male  child.  "  But  in  practice  he  divides  the 
greater  portion  of  his  cattle  among  his  wives,"  and  "  on  his  death  his  wives 
give  these  cattle  to  their  respective  sons."  The  Masai  practise  a  certain 
sort  of  polyandry.  Do  we  see  here  a  custom  of  which  chundavand  may  be 
■  Pmnjob  Cusiomafy  Liw,  1881,  vol.  ii.  pp.  96-7. 
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a  snrviyal  ?    If  so,  the  survival  owes  nothing  to  affiliation  or  borrowing ;  we 
cannot  suppose  any  affiliation  or  borrowing  of  institutions  as  between  these 
East   African   tribes  and    the   Punjab    peasantry.     I   will    not    say  that 
dtundavaful  owes  nothing  to  polyandry,  of  which  there  are  lingering  traces 
in  some  parts  of  the  Punjab,  chiefly  in  the  hills.    But  the  East  African 
evidence  suggests  that  the  practice  may  have  arisen  when  the  savage  idea 
of  women  as  being  in  the  same  category  with  cattle  was  just  beginning  to 
be   transformed    by  some    nascent  persuasion    of   their  humanity.     The 
plausibility  of  this  suggestion  is  increased  if  we  look  at  the  customs  of 
the  Sirsa  district  of  the  Punjab  as  recorded  some  quarter  of  a  century  aga 
There  a  woman  is  by  no  means  a  chattel,  for  the  widow  of  a  sonless 
proprietor  may  hold  her  husband's  estate  till  her    death   or  remarriage. 
But  we  are  told  "a  girl  is  a  valuable  piece  of  property,  and  betrothal  is  a 
contract  by  which  the  girl's  family  bind  themselves,  often  for  a  money 
consideration,  to  transfer  the  ownership  of  the  girl  to  the  boy's  family  on 
her  reaching  a  marriageable  age.  .  .  .    The  ceremony  of  marriage  actually 
transfers  the  ownership  of  the  girl  from  her  agnates  to  those  of  the  boy." 
On  the  death  of  the  husband  the  widow  may  remain  in  her  husband's  house 
'*  or  may  marry  her  agnate  brother  or  cousin  "  (/ .^.  agnates  in  her  husband's 
faumXy)  "  with  hardly  any  ceremony.    As  she  already  belongs  to  the  family 
no  formal  transfer  is  required;    the  widow's  marriage  to  her  husband's 
brother  is  simply  an  arrangement  within  the  family.    She  cannot  marry  any 
one  but  an  agnate  of  her  husband,  without  the  consent  of  her  husband's 
agnates,  to  whom  she  belongs.    If  they  give  her  in  marriage  to  an  outsider, 
none  of  the  elaborate  ceremonies  employed  in  the  transfer  of  a  virgin  are 
required.    The  transaction  is  simply  a  sale,  and  the  widow  is  transferred 
for  a  money  price,  with  no  more  ceremony  than  a  camel  or  a  bufiSdo." 
This  description  was  written  after  careful    local  inquiries  by  a  very 
distinguished  Punjab  officer,  Mr.  J.  Wilson,  who  was  at  the  time  Settlement 
Officer  of  the  Sirsa  District.^    Reading  it,  one  is  tempted  to  ask.  Does  this 
apply  to  the  Punjabis  of  our  own  time,  or  to  the  savage  tribes  of  East 
A^ca?     The    days  of   our  years  are    three  score  years    and    ten,  but 
institutions  survive  in  existing  societies  with  a  life  in  which  a  thousand  years 
may  be  as  yesterday.    Surely  the  survival  in  the  Punjab  of  customs  to 
which  we  find  close  analogy  amongst  the  savage  tribes  of  East  Africa  may, 
without  presumption,  be  held  to  add  some  weight  to  Mr.  Morley's  recent 
protest '  against  the  suggestion  that  whatever  is  good  in  the  way  of  self- 
government  for  Canada,  must  be  good  for  India — a  suggestion  he  described 
as  ''the  grossest  £iillacy  in  all  politics."    Let  this  at  least  be  said  for  the 
study  of  archaic  jurisprudence,  that  it  may  help  us  to  realise  something  of 
the  breadth  and  depth  of  the  gulf  that  is  fixed  between  modem  civilisation 
and  the  customs  of  primitive  men. 

*  Punjab  CusUmiary  Law,  voL  iv.  pp.  38-9. 

*  Speech  at  Arbroath,  Tinm,  October  23,  1907. 
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Praotioal  Value  of  the  Bait  idKeaii  Beporti.— Judge  Hamilton's 
compilation  will,  of  course,  have  very  great  practical  value  for  the  officers 
of  the  Protectorate.  Besides  the  decisions  and  the  notes  on  native  custom, 
it  comprises  the  Court  of  Appeal  Order  in  Council,  the  Appeals  Ordinance, 
the  Legal  Practitioner's  Rules,  the  High  Court  Rules,  and  Circulars  to 
Magistrates  and  Office  Rules.  To  any  one  with  Punjab  e3q>erience  it  at  once 
recalls  the  Punjab  Record'-^L  well-known  compilation  of  the  same  stamp,  but 
without  the  notes  of  custom  which  in  the  course  of  the  last  thirty  years  or 
so  have  been  supplied  with  much  greater  elaboration.  Perhaps  the  re- 
semblance between  the  present  volume  and  the  Punjab  Record  is  another 
case  in  which  the  workings  of  the  mind  have  produced  somewhat  similar 
concrete  results  under  the  stimulus  of  somewhat  similar  circumstances.  I 
have  not  thought  it  necessary  to  dwell  on  the  practical  value  of  the  work, 
for  that  is  obvious;  but  I  hope  I  have  said  enough  to  show  that  the 
beginning  here  made  of  the  careful  investigation  of  native  custom  is  not 
without  interest  to  the  student  of  scientific  jurisprudence  considered  as  a 
branch  of  sociology. 


•'VOLENTI  NON  FIT  INJURIA"  IN  THE  LIGHT 
OF  RECENT  LABOUR  LEGISLATION. 

[CotUrihuted  by  Thomas  Bbvbn,  Esq.] 

Buly  Fomu  of  the  IhxiiiL— The  maxim  ''Volenti  non  fit  injuria" 
is  in  its  origin  no  more  than  an  axiom  of  ordinary  common-sense.  The 
admission  of  the  contradictory  principle  as  a  rule  of  action  would  go 
far  to  the  subversion  of  all  society.  It  is  only  by  a  reliance  on  the 
continuity  and  consistency  of  action  that  one  man  can  trust  another,  or 
act  in  coK>perati(Hi  with  him«  And  thus  we  find  from  the  very  earliest 
times  that  the  principle  involved  is  at  the  core  of  most  human  relations. 

Homer  speaks  of  the  roan  htSw  AtKo^n  yc  0vfif  i^  ^  all  generations  since, 
with  the  exception  of  the  present,  have  spoken  of  him  as  one  who  must 
be  justified  by  his  word9  or  action,  or  by  them  be  condemned ;  since  than 
these  there  is  no  working  solution  of  the  problem  of  society,  which,  before 
all,  requires  a  basis  of  sense  and  not  of  surmise. 

Aristotle  discusses'  o^r^  S'  kivriv  ra  avrii  Stfia  teal  «^axcc  ical  woUi  *Ert 
&f  iy  Mirra  aiucutF^oL  The  problem  is  not  a  legal  one,  but  far  wider — 
a  moral  one,  the  importance  of  which  increases  as  men  grow  in  moral 
responsibility  and  intelligence. 

So  soon  as  law  separates  itself  from  ethics  and  has  rules  of  its  own,  the 
principle  that  a  free  man  cannot  be  heard  to  aver  against  his  own  acts 
or  words  is  ranged  amongst  its  fundamental  acquisitions;  and  as  men 
cease  to  be  children,  and  claim  individual  liberty  of  action,  so  the  ambit  of 
its  influence  is  extended. 

Whatever  may  have  been  the  prominence  given  to  the  principle  in  the 
earlier  sUges  of  the  Roman  Law  in  the  Lex  Aquilia  (ac  287),  it  is  fully 
recognised.  "Si  quis  in  colluctatione  vel  in  pancratio  vel  pugiles  dum 
inter  se  exercentur,  alius  alium  occiderit,  si  quidem  in  publico  certamini, 
cessat  Aquilia;  quia  gloriae  causa  vel  virtutis  non  injuria  gratia  videtur 
damnum  datum.  Hoc  autem  in  servo  non  procedit,  plane  si  cedentem 
vulneravit  Aquiliae  locus;  aut  si  non  in  certamini  servum  occidit  nisi  si 
domino  committente  hoc  factum  sit,  tunc  enim  Aquilia  cessat.' 

Ulpian  (a.d.  397)1  however,  actually  verbally  invokes  the  maxim.^   "  Usque 

'  Iliad  4.  43.  '  D.  9,  2,  7,  8.  4. 

'  EmUtman  EtMts,  Bk.  v.  c  xL  *  D.  40,  10,  i,  s.  5. 
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adeo  autem  injuria  quae  fit  Iiberis  nostris  nostrum  pudorem  pertingit, 
ut  etiam  si  volentem  filium  quis  vendiderit,  patri  suo  quidem  nomine 
competit  injuriarum  actio;  filii  vero  nomine  non  competit;  quia  nulla 
injuria  est  quae  in  volentem  fiat 

Pomponius  ^  at  the  same  period  puts  it  thus :  "  Quod  quis  ex  culpa 
sua  damnum  sentit  non  intelligitur  damnum  sentire."  But  long  before 
this  period  the  philosophy  of  the  Stoics  and  its  doctrine  of  the  equality 
and  responsibilty  of  man  had  worked  its  way  into  the  Roman  Law  and  that 
dictum  of  Ulpian's,  adopted  into  the  Digest :  **  Quod  ad  jus  natunde  attinet 
omnes  homines  aequales  sunt,"'  carried  along  with  it  as  a  corollary  that 
they  were  free  to  will  and  free  to  make  contracts :  "  Volenti  non  fit  injuria," 
and  that  these  actions  carried  with  them  responsibility  for  their  consequences. 

The  Canon  Law  phrases  the  maxim  differently :  ''  Scienti  et  consendenti 
non  fit  injuria  neque  dolus."  *  Bracton,  as  his  manner  is,  states  the  principle 
with  a  leaning  to  the  ecclesiastical  rather  than  to  the  civil  law  form :  "  Cum 
scienti  et  volenti  non  fit  injuria."^  But  so  soon  as  we  reach  the  Common 
Law  reports  the  simple  form  recurs  again.  Thus  in  Y.B.  of  the  33  Ed.  I.* 
Hunt  is  reported  as  saying,  ^'Nay,  Volenti  non  fit  injuria  e  vous  mesmes 
purchasates  le  bref  de  novele  disseisine  e  suistes  tant  qse  lassise  passa 
en  la  forme,  etc. :  jugement  si  encontre  ceo  verdist,  etc."  While  in 
Grendon  v.  Bishop  of  Lincoln  *  Manwood,  J.,  quotes  it  in  the  same  form, 
as  if  appealing  to  an  axiom. 

One  more  instance  only,  and  for  a  reason  to  be  made  plain  presently. 
In  Home  v.  WidlaJu^  a  generation  later,  the  King's  Bench  in  giving 
judgment  said :  ''  If  there  had  been  a  footway  over  the  close  of  J.  S. 
by  a  hedge,  and  J.  S.  will  remove  the  hedge  into  a  new  place,  if  passengers 
in  using  their  way  go  by  the  hedge,  where  it  is  newly  set  and  fixed,  they 
shall  not  be  punished  for  it,  because  it  arises  from  the  act  or  tort  of  the 
plaintiff  himself,  and  *' volenti  non  fit  injuria"  as  in  8  £.  45a,  where  a 
similar  decision  is  recorded. 

Now,  in  all  these  cases — ^and  more  might  be  added — ^the  particular  form 
of  expression  of  the  principle  is  unimportant,  as  it  is  used  to  record  the 
conclusion  of  a  manifest  fact,  not  as  a  canon  to  be  used  in  pursuing  an 
investigation.  The  state  of  mind  of  J.  S.,  who  removed  the  hedge,  is 
nothing  to  the  point ;  he  must  take  the  primA  fade  consequences  of  his 
acts,  such  as  they  are,  and  the  inquiry  whether  he  was  voUns  or  not  in 
the  subjective  import  is  altogether  immaterial. 

Feadaliim  and  State  Intervention But  the  instances  so  far  idied  on 

belong  to  a  period  of  history  when  the  conception  of  the  State  was  funda- 
mentally different  from  that  now  prevailing.    The  feudal  system  conflicted 

>  D.  50^  17,  20.  .  •  D.  50^  17.  32. 

'  Sezt.  V.  De  Regulis  Juris,  28,  which  conveys  a  suggestion  of  C.  2,  4,  34,  condading 
"  Nee  unquam  volentibus  dolus  infenttur." 

*  F.  413b.  *  (1304)  Ed.  Horwood,  9.  •  (1S75)  Plow.  493.  '  Yelv.  141. 
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strongly  with  the  Roman  Law  maxim,  ''Omnes  homines  sequales  sunt,** 
and  the  Common  Law  had  to  struggle  through  centuries  to  obtain  recognition 
of  it  Our  history  under  the  Plantagenets  and  Tudon  shows  a  constant 
intermeddling  in  the  most  insignificant  afiairs  of  daily  life  by  the  kings, 
and  an  oversight  in  minutest  matters  by  the  merchants  and  crafts  guOds, 
and  the  municipal  corporations.  The  nation  was  in  swaddling  clothes ;  the 
State  was  supreme ;  the  individual  quite  insignificant,  and  personal  freedom 
£ar  off.  There  was  legislative  interference  everywhere,  and  what  was  not 
covered  by  legislation  was  made  matter  of  regulation.  To  give  two  illustra- 
tions of  how  little  freedom  of  contract  or  of  action  there  was  at  this  period : 
first  take  the  statute  of  Nottingham,  De  cibariis  utendis.^  This  prohibits 
more  than  two  dishes  to  be  served  at  meals.  Next  turn,  more  than  two 
hundred  years  later,  to  the  5  Eliz.  c.  4,  an  Act  containing  divers  orders  for 
artificers,  labourers,  etc.,  and  mark  the  anxious  and  laborious  care  with 
which  every  incident  of  the  relation  of  master  and  servant  is  regulated  to 
"banish  idleness,  advance  husbandry,  and  yield  unto  the  hired  person, 
both  in  the  time  of  scarcity  and  in  the  time  of  plenty,  a  convenient 
proportion  of  wages."  Yet  in  a  time  like  this,  whenever  the  question  arises 
between  man  and  man  and  no  matter  of  State  or  trade  concern  intervenes, 
the  inference  of  voluntary  action  is  drawn  from  action  and  no  other  sugges* 
tion  is  allowable.  The  first  chapter  of  Froude's  History  cf  England  very 
graphically  sketches  the  features  of  this  period. 

The  Berolution  and  Freedom  of  Oontraob— The  Rebellion  and  the 
Revolution  brought  quite  other  notions  of  State  policy  into  being,  and 
though  hampered  by  many  fluctuations  in  legislation  adapted  to  particular 
exigencies,  the  broad  trend  of  events  was  to  equal  individual  freedom 
and  unfettered  contractual  power.  These  new  influences,  gready  aided 
by  the  writings  of  Hume  and  of  Adam  Smith,  became  paramount  in  the  half 
century  between  the  repeal  of  the  Catholic  laws  and  the  meeting  of  the 
Parliament  of  1868,  through  the  acceptance  of  the  theories  of  legislation  of 
Bentham  and  his  followers,  particularly  James  and  John  Stuart  Mill 

There  are,  nevertheless,  deflections  during  this  palmy  period  of  free  and 
equal  rights  from  the  dominant  policy  and  instances  of  interference  with  free 
action  by  legislation. 

The  Truck  Act '  and  the  series  of  Factory  Acts  are  typical  cases  of  this.  Yet 
possibly  these  may  be  justified  as  exceptions  to  the  rule  of  personal 
responsibility  and  not  as  infringements  of  it  The  wide  generalisation  of  the 
Roman  Law  implied  its  limitations.  Only  those  were  aquaUs  who  were  sui 
juris.  Those  under  disability,  in  so  far  as  they  were  so,  were  excluded. 
Under  the  Common  Law,  where  imbecility  or  immaturity  is  an  element  in 
the  case,  there  has  always  been  asserted  a  duty  of  protection  in  the  State  to 
those  who  cannot  protect  themselves.*    The  condition  of  things  that  pro- 

«  10  Edw.  IIL  c.  3.  •  I  *  a  WUl.  IV.  c  37. 

*  £^.  the  Statute  De  Prerogativa  Regis,  17  Ed.  II.  st  i,  cc.  9, 10,  the  care  of  lunatict. 
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duoed  the  Truck  legislation  was  absolutely  abnonnal  and  scandalous,  as 
readers  of  Disraeli's  SyHl  may  judge;  while  the  Factory  Acts  were,  in 
the  first  instance,  directed  to  protect  those  under  disability  and 
weak.  Another  instance  where  the  State  has  interfered  to  advantage  is 
where  exceptional  privileges  have  to  be  given  to  a  class,  which  privileges 
are  peculiarly  susceptible  of  abuse,  the  freedom  of  contract  of  this  class 
I  may  be  restrained  in  the  public  interest,  as  in  the  case  of  the  Cab  Acts. 

But  generally,  in  the  period  we  are  now  concerned  with,  the  principle 
I  "  Volenti  non  fit  injuria  "  was  accepted  fully  in  its  obvious  meaning  :  he  who 

i  consents  to  an  act  is  not  wronged  by  it ;  ^  and  he  is  held  to  consent  who 

so  acts  that  consent  is  the  reasonable  conclusion  to  be  drawn  from  his  action. 
The  interpretation  given  to  the  maxim  in  this  period  is  fixed  by  the  judgment 
of  Bayley,  J.,  in  the  "  Spring  Gun  "  case : '  "  It  is  sufficient  for  a  party  generally 
to  say,  '  There  are  spring  guns  in  the  wood,'  and  if  another  then  takes  upon 
himself  to  go  into  the  wood,  knowing  that  he  is  in  the  hazard  of  meeting  with 
the  injury  which  the  guns  are  calculated  to  produce,  it  seems  to  me  that 
he  does  it  at  his  own  peril,  and  must  take  the  consequences  of  his  own 
act  The  maxim  of  law,  '  Volenti  non  fit  injuria,'  applies,  for  he  voluntarily 
exposes  himself  to  the  mischief  that  has  happened.  He  is  told  that  if  he 
goes  into  the  wood  he  will  run  a  particular  risk,  for  that  in  those  grounds 
there  are  spring  guns.  Notwithstanding  that  caution  he  says,  '  I  will  go  into 
the  wood,  and  I  will  run  the  risk  of  all  consequences.'  Has  he,  then,  any 
right,  after  he  has  been  distinctly  apprised  of  this  danger,  to  bring  an  action 
against  the  owner  of  the  soil  for  the  consequences  of  his  own  imprudent 
and  unlawful  act  ?  I  think  not."  In  this  case  the  element  of  contract 
was  absent.    Now  turn  to  the  case  of  contract 

Towards  the  end  of  the  same  period  the  law  is  thus  stated  in  a  text- 
book of  authority:'  ''The  master,  therefore,  is  not  responsible  for  injuries 
sustained  by  his  servant  through  the  viciousness  of  the  horse  which  the  servant  is 
employed  to  groom,  or  through  the  breaking  down  of  a  van  or  carriage  in 
which  the  servant  is  directed  by  the  master  to  ride  or  drive,  or  from  the 
employer's  keeping  an  insufficient  staff  of  servants  for  the  work  be  has  to 
do,  or  through  the  use  of  dangerous  machinery,  with  the  use  of  which  the 
servant  is,  or  professes  to  be,  acquainted,  and  which  he  has  voluntarily 
undertaken  to  use,  or  for  the  dangers   attendant  upon  the  mounting  of 

I  Cal.  Civil  Code,  ss.  35  and  15  : 

"  Consent  is  generally  a  full  and  perfect  shield  when  that  is  complained  of  as  a  civil 
injury  which  was  consented  to.  .  .  [A  man]  is  not  injured  by  a  negligence  which  is  partly 
chargeable  to  his  own  fault*'    Cooley,  Torts  and  ed.  187. 

"That  to  which  a  person  assents  is  not  esteemed  an  injury."  Broom,  Ltgol 
Maxima^  268. 

*  IloH  V.  Wilkea^  3  B.  ft  Aid.  304,  311. 

>  Addison  on  Torts,  4th  (Wolferstan's)  ed.  (1873),  397. 

Reference  to  Boiler  and  Leake  (3rd  ed.  1868),  363,  wiU  show  that  the  law  as  here  set 
out  is  not  oversUted.  See,  too,  the  editions  of  Selwyn*s  iVijf  Pruts,  and  Roscoe,  of  the 
same  date. 
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scaffolds  or  unfinished  staircases  and  landings,  which  the  workman  has 
voluntarily  undertaken  to  mount,  with  as  much  knowledge  of  the  attendant 
risk  as  the  person  who  employs  him.'*  No  examination  of  the  motive  of  the 
person  putting  himself  in  circumstances  of  obvious  danger  was  dreamed  of 
even :  he  acted,  and  he  was  presumed  to  undertake  the  consequences.  Even 
remoter  was  the  conception  that  the  employer  was  to  give  evidence  of  his 
man's  state  of  mind  over  and  above  the  inferences  pointed  by  his  actions. 

The  Exchequer  decision  (ASkipp  v.  Eastern  Counties  Railway  Co.^  was 
accepted  as  concluding  the  matter.  There  a  railway  man  sued  in  respect 
of  injuries  caused,  as  he  alleged,  by  the  railway  company  not  having  a  sufficient 
staff  to  safeguard  him  in  his  work.  He  had  been  employed  in  the  work 
for  several  months,  and  had  not  complained.  Martin,  B.,  held  that  the  facts 
raised  the  presumption  that  the  man  was  voiens^  and  nonsuited.  The  full 
Court  held  this  to  be  right  Even  had  the  case  been  left  to  the  jury  it  could 
only  have  been  with  a  direction  to  find  for  the  defendant.  Where  substanti- 
ally identical  facts  have  been  again  and  again  submitted  to  juries,  in  process 
of  time  a  rule  of  law  arises  ;  and  in  this  case  the  rule  was  definite,  and  left 
no  place  for  the  prejudice  of  any  particular  jury.' 

Skipp  V.  Eastern  Counties  Railway  Co,  was  a  case  wherein  a  contractual 
relation  was  involved ;  the  rule  of  law  was  clear  that  the  workman  was  held 
to  undertake  the  circumstances  flowing  from  the  position  he  had  assumed, 
in  the  absence  of  evidence  to  the  contrary. 

WoodUy  V.  Metropolitan  Railway  Co}  differed  only  in  that  the  defendants 
conducted  their  work  in  their  usual  manner,  and  the  plaintiff,  who  had 
contracted  to  work  in  proximity  to  it,  was  injured  when,  had  alterations  or 
safeguards  been  used,  he  would  have  probably  escaped.  The  judgment  of 
Cockbum,  C.  J.,  ^  in  the  Court  of  Appeal  is  a  clear  statement  of  the  sense  in 
which  up  to  now  the  maxim  had  been  taken.  A  man  must  be  taken  to  be 
aware  of  the  nature  and  character  of  the  work  on  which  he  enters  at  the  time 
he  enters  on  it :  "  he  takes  it  with  its  accompanying  risks  " ;  he  is  presumed 
to  be  \x^sciens  and  volens^  and  aught  else  of  the  same  kind  that  the  maxim 
connotes,  when  he  enters  on  his  employment ;  and  the  onus  is  on  him  to 
prove  if  it  is  otherwise.  Mellish,  L.J.,*  dissented,  and  his  dissent  is  most 
significant  He  regarded  the  well-ascertained  position  of  the  servant  in 
relation  to  the  master,  that  he  is  presumed  to  take  the  risks  of  the  employ- 
ment, to  depend  on  the  contract  between  them.  If  there  was  a  contract, 
the  presumption  that  the  surrounding  risks  were  accepted  as  an  incident  of 
the  terms  of  it,  primd  facie  attached ;  but  the  case  before  the  L.J.  was  not 
one  of  contract,  and  because  it  was  not,  he  was  "  unable  to  discover  any 
principle  by  which  railway  companies  are  freed  from  the  liability  of  taking 
reasonable  care  that  the  servants  of  contractors   are  not  injured  by  the 

'  (1S53)  9  £z.  223,  foUowed  FiUkam  v.  EngUmd,  L.R.  2  Q.B.  33. 

'  This  point  is  admirmbly  iUustrated  by  Holmes,  The  Common  Lam  123. 

»  (1877)  2  Ex.  D.  384.  «  At  p.  389.  •  At  p.  391. 
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passing  trains."  This  is  an  adumbration  of  the  view  that  was  so  soon  to 
become  dominant,  and  to  an  extent  for  which  the  L.J.  was  quite  unprepared ; 
since  he  is  clear  that  if  the  case  had  been  of  contract  the  implication  of  an 
undertaking  of  the  risk  would  be  plain.  But  the  answer  to  Mellish,  LJ.'s 
contention  is  given  in  the  Court  of  Appeal  in  Batchelor  v.  Forttsau'^  by 
Brett,  M.R.  "There  was  no  contract  between  the  defendant  and  the 
deceased,  no  duty  was  cast  upon  the  defendant  to  take  care  that  the  deceased 
should  not  go  to  a  dangerous  place."  If  the  trains  had  been  worked  in 
other  than  the  usual  way  there  would  have  been  duty ;  and  there  would  have 
been  negligence. 

Thus,  according  to  what  appears  to  be  the  consensus  of  opinion  of 
English  .lawyers  up  to  this  date  (1877),  a  person  acting  on  his  property 
and  within  his  rights  could  not  be  required  to  limit  his  exercise  of  them 
because  A  desired  to  earn  his  living  safely  in  their  immediate  neighbour- 
hood.* 

Glowing  Interftraioe  with  Ck>ntraot—The  view  taken  by  Mellish,  L.J., 
is,  however,  an  indication  of  a  change  of  popular  sentiment  that  had  for 
some  few  years  been  making  itself  felt,  and  which  became  most  apparently 
potent  after  the  meeting  of  the  Parliament  of  1868.*  Mellish,  L.J.,  we  have 
seen,  looked  upon  interference  with  the  implications  of  Contract  Law  as 
excluded  by  the  very  terms  of  the  proposition;  but  the  Irish  legislation 
of  the  Parliament  of  1868  accustomed  people  to  what  was  once  quite  out 
of  range.  Within  three  years  of  Mellish,  LJ.'s  utterance,  the  legislature 
had  enacted  that  any  agreement,  condition,  or  arrangement  which  interfered 
with  certain  privileges  they  granted  to  occupiers  of  land  should  be  void.^ 

In  the  same  year  the  Employers'  Liability  Act,  1880,*^  was  passed,  and 
henceforward  a  marked  change  in  judicial  utterances  on  labour  questions  is 
to  be  noticed,  due  not  perhaps  so  much  directly  to  the  operations  of  the  Act 
as  to  the  change  in  public  sentiment,  of  which  the  Act  was  an  outcome.  This 
gives  peculiar  prominence  to  the  celebrated  judgment  of  Bowen,  L.J., 
in  Thomas  v.  Quartemtaine,  If  there  could  be  a  clear  case  of  '' volenti 
non  fit  injuria  "  under  the  old  law  Thomas  v.  Quartermaine  is  that  case. 
As  Lord  Elsher  puts  it  in  Yarmouth  v.  France^  under  the  old  law  it  would 
have  been  said  :  "  You  "  (the  servant)  "  have  entered  into  or  continued  in  this 
employment  where  this  thing  of  which  you  complain  is  open  and  palpable,  and 
therefore  it  is  an  implied  condition  of  your  contract  of  service  that  you  take  upon 
yourself  the  risk  of  accident  therefrom,  and  consequently  you  have  no  remedy 
against  your  employer."    The  point  discussed  in  Thomas  v.  Quartermaine 

«  (1883),  II  Q.B.D.,  474,  479.    Cf.  U  Uem  v.  GohU,  [1893]  I  Q.a  491. 

'  This  is  of  course  subject  to  what  is  said  in  the  Ejcchequer  Chamber  in  Iwiirwmmr 
V.  Danus  L,R.  a  C.P.  31I1  313. 

f  Herbert  Spencer,  in  Th*  Mmn  and  thg  Siaie,  takes  i860  as  the  date  when  protective 
legislation  makes  notable  headway.    His  catalogue  of  it  is  worth  studying. 

*  Ground  Game  Act,  1880, 43  and  44  Vict.  c.  47,  s.  3. 

*  43  and  44  Vict,  c  42.  '19  Q.B.D.  647,  651. 
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was  whether  the  principle  inyolved  in  "  volenti  non  fit  injuria  "  was  excluded 
by  the  Employers'  Liability  Act,  1880.  The  argument  seems  to  have  sought 
to  identify  the  principle  of  the  maxim  with  the  defence  of  contributory  negli- 
gence ;  but  it  is  plain  that  they  are  by  no  means  identical.  The  one  implies 
negligence  in  the  transaction  itself;  the  other  is  independent  of  negligence, 
though  at  some  antecedent  stage  there  may  have  been  negligence.  It  may 
indeed  be  possible  to  imagine  cases  where  a  workman  agrees  to  risk  the  iiiture 
Diligence  of  his  employer,  but  such  cases  would  be  of  the  rarest  occurrence 
in  practice ;  while  as  to  the  past  negligences,  if  they  are  plain  and  apparent 
they  are  no  more  than  the  risks  of  the  business  and  cannot  be  added  to. 

*<  Yolanti  "  not "  SoientL"— The  most  quoted  passage  relating  to  the  present 
matter  in  Bowen,  L. J.'s  judgment  is :  "  The  maxim,  be  it  observed,  is  not 
'sdenti  non  fit  injuria,'  but  'volenti.'  It  is  plain  that  mere  knowledge 
may  not  be  a  conclusive  defence.  There  may  be  a  perception  of  the 
existence  of  the  danger  without  comprehension  of  the  risk  .  .  .  There 
may  again  be  concurrent  facts  which  justify  the  inquiry  whether  the  risk, 
though  known,  was  really  encountered  voluntarily  .  .  .  The  defendant  in 
such  circumstances  does  not  discharge  his  legal  obligation  by  merely  affecting 
the  plaintiff  with  knowledge  of  a  danger  which,  but  for  a  breach  of  duty 
on  his  own  part,  would  not  exist  at  alL" 

In  these  words  lie  the  germ  of  an  entire  reversal  of  what  hitherto  had 
been  the  law.  They  are  the  foundation  of  the  notion  that  where  a  workman 
IS  injured  while  working  in  a  dangerous  employment  the  onus  lies  on  the 
employer  to  show  that  he  was  sciens^  and  voUnSy  and  the  rest  of  it,  when 
he  entered  on  the  employment ;  in  place  of  the  established  proposition  that 
an  adult  of  ordinary  intelligence  ''is  presumed  to  have  been  capable  of 
ascertaining  every  fact  which  could  have  been  apprehended  by  the  senses 
of  a  person  having  the  same  opportunities  as  he  had  for  exercising  those 
senses  in  relation  to  the  dangerous  conditions  which  caused  the  injury."  ^ 

That  this  last  was  the  rule  of  the  Common  Law  cannot  be  doubtful ; 
and  a  workman  working  in  circumstances  of  risk  could  not  be  permitted 
to  exonerate  himself  by  saying  that  that  was  not  his  intention  ;  for,  as  Lord 
Macnaughton  sums  up  the  law,'  "  It  is,  I  think,  a  well-established  principle 
in  English  law  that  civil  obligations  are  not  to  be  created  by,  or  founded 
upon,  undisclosed  intentions.  That  is  a  very  old  principle.  Lord  Blackburn, 
enforcing  it  in  the  case  of  Brogden  v.  Metropolitan  Railway  Co.f  traces  it 
back  to  the  year-books  of  Ed.  IV.  (17  Ed.  IV.  a  pi.  a)  and  to  a  quaint 
judgment  of  Brian,  C.J. :  '  It  is  common  learning,'  said  that  Chief  Justice, 
who  was  a  great  authority  in  those  days,  'that  the  thought  of  a  man  is 
not  triable,  for  the  devil  has  not  knowledge  of  men's  thoughts.'" 

Neither,  in  the  absence  of  positive  evidence,  could  the  question  whether 

■  Labatt,  Emplqytrs*  LMtUityt  vol  i.  1037,  where  hundreds  of  cases  are  dted  in  support. 
*  KtighUy^  MaxsUd&'  Co,  v.  Durante  [1901]  A.C.  240,  247. 
'  (1877)  a  App.  Cas.  69a. 
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the  risk  was  accepted  be  left  to  the  jury ;  for  the  fact  that  the  man  was 
working  in  the  circumstances  would,  as  was  pointed  out  in  Skipp  v.  Eastern 
Counties  Railway  Co.^  point  the  conclusion  which  the  jury  would  be  directed 
to  draw.  If  they  declined,  their  verdict  would  have  been  set  aside  by 
the  Court,  and  judgment  entered  for  the  defendant.  But,  as  was  said,  by 
Bowen,  L.J. :  "  It  is  plain  that  mere  knowledge  may  not  be  a  conclusive 
defence."  Where,  as  in  Yarmcuth  v.  France^  there  was  evidence  that  the 
workman  had  complained  of  the  danger  and  stayed  on  with  a  promise 
of  precaution  being  taken,  the  presumption  of  acceptance  of  the  risk  was 
rebutted  and  a  case  made  for  a  jury.  The  jury  would  have  evidence  of 
a  fact  to  consider,  not  a  mere  assurance  of  a  mental  state  which  hitherto 
had  not  been  so  regarded  Yet  in  Smith  v.  Baker  the  House  of  Lords  went 
far  beyond  the  doctrine  of  Thomas  v.  Quarterman.  The  facts  raise  exactly 
the  point  that  had  been  decided  in  Shipf  v.  Eastern  Counties  Railway  Co} 
A  workman  was  exposed  to  a  danger  of  the  employment,  but  outside  the 
immediate  object  of  his  own  work ;  in  one  case  the  running  of  periodic 
trains ;  in  the  other  the  swinging  overhead  of  large  stones.  The  House  of 
Lords  decided  that  "  the  mere  fact  that  he  [the  workman]  undertakes  or 
continues  in  such  employment,  with  full  knowledge  and  understanding  of 
the  danger,  is  not  conclusive  to  show  that  he  has  undertaken  the  risk."  So 
far  this  is  old  and  familiar  law ;  but  the  rule  laid  down  is  also,  in  the  words 
of  Lord  Herschell,'  "  it  must  have  been  a  question  of  fact  and  not  of  law, 
whether  the  plaintiff  undertook  the  employment  with  an  appreciation  of  the 
risk." 

Ckmaent  a  Quattioiii  of  Faot  not  law.— That  is,  the  old  presumption  of 
law  is  abolished;  and  the  defendant  has  to  prove  an  intention  on  the 
plaintiff's  part  to  take  the  ordinary  risks  of  the  employment ;  and  the  fact 
of  working  in  the  surroundings  is  not  primd  facie  proof  even  of  his  having 
done  so.  Or,  to  adopt  the  words  used  in  Williams  v.  Birmingham  Battery 
and  Metal  Co^x  "It  is  no  sufficient  answer  to  \h^  primA  fade  liability  of 
the  employer  to  show  merely  that  the  servant  was  aware  of  the  risk  and  of 
the  non-existence  of  the  precaution  which  should  have  been  taken  by  the 
employer,  and  which,  if  taken,  would,  of  might,  have  prevented  the  injury. 
Whether  the  servant  has  taken  that  upon  himself  is  a  question  of  fi>u:t  to 
be  decided  on  the  circumstances  of  each  case."  The  master  has  now  to 
probe  into  the  man's  mind  to  find  bis  intention  in  taking  the  work ;  he  has 
to  give  the  man's  reason,  and  the  man's  action  is  not  even  primd>  facie 
evidence  of  this  intention  \  reliance  can  no  longer  be  placed  on  what  he 
does,  for  a  jury  is  to  find  what  he  thinks. 

If,  then,  the  considerations  adduced  above  are  rightly  set  out,  we  have 

to  face  not  merely  a  change  in  the  law  but  an  absolute  reversal  of  it,  brought 

about  by  public  opinion  operating  on  the  judicial  mind.    There  does  not 

now  seem  any  diisference  in  the  position  of  an  employer  who  makes  his 

»  [1891]  A.C.  325.  »  At  367.  •  [1899]  2  Q.B.  338. 
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contract,  having  perfonned  all  the  obligations  imposed  by  the  Factory  Acts 
as  to  fencing  and  protecting  his  machinery,  and  an  employer  who  makes  his 
contract  with  his  employ^  and  quite  ignores  ^  them.  The  law  in  the  United 
States  seems  to  stop  short  of  the  English  conclusion,  if  what  is  said  in 
Ward  ▼.  Dampskibselskcibei  Kjoebenkaven '  is  authoritative :  ^'  As  to  the 
crew  and  r^ular  gangs  of  workmen  from  shore,  who  are  ^Eimiliar  with  the 
location  and  requirements  of  hatches,  their  knowledge  of  the  situation 
and  their  continuance  at  work  are  held  to  be  conclusive  evidence  that 
as  to  the  particular  danger  of  which  they  are  thus  advised,  they  take  the 
risk  " ;  the  judgment  goes  on  to  contrast  in  this  respect  the  case  of  passengers 
and  visitors,  whose  position  seems  to  be  Uke  that  which  the  British  workman's 
now  is. 

Ckmtraots  and  Fublio  Poliqr.— But,  far  as  the  law  had  gone,  two  English 
Judges  were  found  who  were  of  opinion  that  it  had  gone  yet  farther,  and 
held  that  where  there  is  "  an  agreement  between  A  and  B,  that  B  shall  be 
at  liberty  to  break  the  law,  which  has  been  passed  for  the  protection  of  £  .^^ 
"  Such  an  agreement  would  be  in  violation  of  public  policy  and  ought  not 
to  be  listened  to."*  The  wise  words  of  Jessel,  M.R.,  ought  to  have 
deterred  these  two  learned  Judges  from  getting  "  astride  "  that  ''  very  unruly 
horse,"  "public  policy;"*  for  in  Printing  and  Numerical  Registering  Co.  v. 
Sampson  he  says  :  * 

"  It  must  not  be  forgotten  that  you  are  not  to  extend  arbitrarily  those 
rules  which  say  that  a  given  contract  is  void  as  being  against  public  policy, 
because  if  there  is  one  thing  which  more  than  another  public  policy 
requires,  it  is  that  men  of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  of  contracting,  and  that  their  contracts,  when 
entered  into  freely  and  voluntarily,  shall  be  held  sacred,  and  shall  be 
enforced  by  Courts  of  Justice."  The  correct  view  of  the  English  law  at 
the  time  of  the  decision  in  BaddeUy  v.  Earl  Granville  is  so  well  expressed 
in  a  New  York  decision,  though  of  much  later  date,^  that  space  must 
be  found  for  an  extract.  "The  principle  contended  for  seems  to  rest, 
if  it  can  be  maintained  at  all,  upon  a  question  of  public  policy.  The 
Factory  Act,  it  is  said,  is  passed  to  regulate  the  employment  of  women 
and  children,  and  imposes  upon  the  employer  certain  duties,  and  subjects 
them  to  specified  penalties  in  case  of  default ;  that  a  sound  public  policy 
requires  the  rigid  enforcement  of  this  Act,  and  it  would  contravene  that 

^  Holnnsv,  Clarkt^TU.wj;iA}A,^lT\Bniiony.Gr9atWui9rn  Cotton  Co.  IJR.  7  Ex.  130. 
«  136  Fed.  R.  502. 

'  Unas  (|uisque  protest  renuntiare  Juri  pro  ae  introducto.    Per  Lord  Selbome,  Gnmt 
Emsttm  Rmlway  Co.  v.  Gddsmid,  9  App.  C«s.  936. 

*  Baddtky  v.  Emrl  GranvOk,  19  Q-B.D.  423,  426. 

*  Per  Burrough,  J. ;  Richardson  v.  MtUish,  2  Bing.  252. 

*  L.R.  19,  £.  9, 465.    See  also  RoitsiUon  v.  RonsiUon^  14  Ch.  D.  365 ;  TttUie  v.  /000ft 
[i893l3Cb.445. 

'  (1896)  Kntstty  V.  Prutt,  148  N.Y.  372,  377. 
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policy  to  permit  an  employ^,  by  implied  contract  or  promise,  to  waive  the 
protection  of  the  Statute.  We  think  this  proposition  is  essentially  unsound 
and  proceeds  upon  theories  that  cannot  be  maintained"  "The  Statute 
does  indeed  contemplate  the  protection  of  a  certain  class  of  labourers,  but 
it  does  not  deprive  them  of  their  free  agency,  and  the  right  to  manage  their 
own  affairs." 

Qtukl  cptanH  divum  promtUtrw  mmo 
Audtrti  wohendm  dits  in  aituki  uUro. 

The  Workmen's  Compensatioa  Act,  1897.^— By  the  Workmen's  Com- 
pensation Act,  1897,  s.  3,  the  Act  "  shall  apply,  notwithstanding  any 
contract  to  the  contrary  made  after  the  commencement ''  of  it ;  unless  the 
Registrar  of  Friendly  Societies  shall  approve  and  permit  of  other  terms  of 
compensation  being  substituted  for  those  provided  by  the  Act;  and  even 
his  paternal  care  must  not  be  exercised  beyond  limits  very  strictly  defined. 

A  well-known  publicist'  writes  of  this  legislation:  "It  is  well  worthy 
of  the  attention  of  lawyers  and  statesmen  of  other  countries  as  being  the 
earliest  specimen  of  a  type  of  legislation  which  will  unquestionably  become 
more  and  more  common  in  future  years.  How  far  the  constitutional 
limitations  by  which  the  statutory  powers  are  circumscribed  in  the  United 
States  will  assist  employers  in  resisting  such  legislation  is  a  question  to  be 
setUed." 

Already,  the  Employers'  Liability  Act,  x88o,  has  been  enacted  almost 
in  the  same  words  in  most  of  the  Colonies,  and  in  many  of  the  leading 
of  the  American  States,  as  Alabama,  Massachusetts,  Colorado,  Indiana,  New 
York  (but  that  deals  with  negligence  only,  and  does  not  infringe  on  a 
liberty  to  contract) ;  yet  the  community  of  sentiment  which  has  recommended 
the  one  may  not  improbably  be  potent  in  alluring  to  the  adoption  of  the 
other,  notwithstanding  that  new  theories  of  responsibility  are  involved  in  it. 

The  Workmen's  Compensation  Act,  1897,  has  been  adopted  in  several 
of  the  Colonies  almost  textually ;  and  in  New  Zealand  has  been  amended, 
and,  besides,  much  other  legislation  has  followed,  more  restrictive  still  of  the 
right  to  make  contracts  in  labour  matters,  as,  for  example,  the  Industrial 
Conciliation  and  Arbitration  Act,  1905.  This  provides  that  any  party  may 
make  application  in  an  industrial  dispute  for  settlement  by  a  Conciliation 
Board  constituted  by  the  Act. 

S.  59  of  the  Act  is  as  follows  :  With  respect  to  every  industrial  dispute 
which,  having  been  duly  referred  to  the  Board,  is  not  settled  under  the 
provisions  for  settlement  hereinbefore  contained,  the  following  special 
provisions  shall  apply: 

(a)  At  any  time  within  one  month  after  the  filing  of  the  Board's 
recommendation  any  of  the  parties  may,  by  application  in  the 
prescribed  form  filed  in  the  office  of   the  clerk,  refer  such 

*  60  and  61  Vict  c  37.  '  Labatt,  Emphytn'  UMiOy,  voL  ii.  21-33. 
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dispute  to  the  Court  [i>.  the  Court  of  Arbitration  constituted 
under  the  Act],  and  thereupon  such  dispute  shall  be  deemed  to 
be  before  the  Court. 
(d)  If  at  the  expiration  of  such  month  as  such  application  has  been 
duly  filed  then,  on  and  from  the  date  of  such  expiration,  the 
Board's  recommendation  shall  operate  and  be  enforceable  in 
the  same  manner  in  all  respects  as  an  industrial  agreement 
duly  executed  and  filed  by  the  parties. 
That  is,  a  power  to  make  ordinary  contracts,  irrespective  of  the  consent 
of  the  person  chargeable,  is  made  a  portion  of  the  ordinary  State  machinery 
of  New  Zealand ;   and  since  this  Colony  is  a  particularly  progressive  one, 
may  be  taken  as  an  indication  of  whither  we  are  tending. 

A  late  well-known  County  Court  Judge  boasted  not  long  ago  :  "  In  my 
circuit  the  law  of  common  employment  has  been  for  some  time  practically 
obsolete."  So  in  a  few  years  any  lawyer  may  say  with  greater  authority, 
for  he  will  not  be  taking  on  himself  to  dispense  with  a  law  he  should 
administer,  '^  The  maxim  '  Volenti  non  fit  injuria'  has  been  edged  out  of  all 
that  sphere  of  law  which  has  to  do  with  labour  relations." 

Besumptiion  of  Control  by  the  State.— A  remarkable  change  has  been 
and  is  being  efifected.  In  the  time  of  Edward  III.  we  have  seen  that  the 
number  of  dishes  one  might  partake  of  was  rigidly  prescribed ;  and  in  the 
time  of  Elizabeth  we  have  also  seen  that  every  relation  of  labour  was  made 
the  subject  of  regulation.  After  a  trial  of  the  principle  **  omnes  homines 
sequales  sunt,"  and  an  age  of  freedom  of  contract  and  of  action,  we  are 
back  again  in  the  region  of  State  tutelage ;  but  with  a  difference.  Then 
the  outside  force  was  that  of  vigorous  and  able  monarchs,  working  for  the 
common  good  and  the  stability  and  force  of  a  realm  beset  by  many  foes. 
Now  the  State's  coercive  powers  are  invoked,  not  for  the  protection  of  the 
weak,  but  for  the  aggrandisement  of  the  strong,  to  secure  advance  posts 
whence  powerful  labour  organisations  may  make  further  aggressions,  or  to 
sanction  the  fanaticism  of  extremists  in  their  war  against  other  men's 
freedom  in  meats  and  in  drinks. 
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THE   CENSORSHIP  OF  STAGE   PLAYS. 
[CofUrOuUd  by  W.  F.  Craibs,  Esq.] 

From  time  to  time  the  action  of  the  English  authorities  with  reference  to 
the  censorship  of  stage  plays  arouses  animadversion  by  playwrights 
or  persons  interested  in  the  production  of  plays,  including  the  literary 
classes  and  theatre-goers.  The  outcry  lately  raised  on  the  disallowance 
of  a  play  named  WasU^  written  by  Mr.  Granville  Barker,  affords  occasion 
to  consider  the  history  and  law  with  reference  to  the  licensing  and  control 
of  representations  of  plays  and  similar  productions  on  a  public  stage. 

During  the  Middle  Ages  there  is  little  recorded  with  respect  to  stage 
plays.^  Miracle  plays  were  represented  under  the  patronage  and  control 
of  the  clergy,  often  in  cathedrals  or  other  churches,  but  apparently  in 
some  places,  €.g.  in  Cornwall,  in  open-air  theatres  specially  constructed.' 
Such  players  as  existed  were  usually  in  the  service  of  the  King  or 
the  Lord  Chamberlain,  or  of  some  great  person ;  and  independent  and 
strolling  players  were  liable  to  be  treated  as  vagabonds,  unless  they  had 
a  Justice's  licence.* 

At  the  Reformation  certain  statutory  provisions  were  made  to  restrain 
the  freedom  of  speech  exercised  in  what  were  then  described  as  interludes. 
These  seem  originally  to  have  been  dramatic  representations  of  a  light 
or  humorous  character  introduced  between  the  acts  of  mystery  plays. 
Gammar  Gurton^s  needle  and  Ralph  Rayster  Doyster  were  described  as 
interludes;  and  they  are  perhaps  represented  in  the  comic  business 
introduced  in  many  of  Shakespeare's  plays. 

Plays  and  interludes  were  exempted  from  the  sumptuary  laws  of 
Henry  VIII  \  but  in  the  legislation  of  Henry  VIII,  Edward  VI,  and  Elizabeth 
and  James  penalties  were  imposed  against  interludes  contrary  to  the  orthodox 
faith,  or  depraving  or  reviling  the  Eucharist  or  the  Book  of  Common  Prayer  ;^ 
In  some  cases  royal  proclamations  were  issued  against  interludes  of  this 
character;*  and  James  I  forbad  representations  of  living  Christian  sovereigns. 

>  See  Jussermnd,  La  Via  Npmadt,  laa. 

'  Mr.  Quiller  Couch  {From  a  Cormiak  Window)  refers  to  traces  of  such  theatres, 
known  as  pUinanatuury,  near  Fowey  and  St  Just  in  Penwtth. 

*  14  Elis.  5.  V. 

*  34  and  35  Henry  VIII,  c.  I  ;  I  Ed.  VI,  c  i,  s.  I ;  1  Eliz.,  c.  2;  3  James  I,  c  ai.   The 
first  and  last  of  these  Acts  are  repealed. 

*  In  1549  and  1556.     In  1634  a  representation  of  a  Catholic  play  in  a  private 
was  made  a  Star  Chamber  matter* 
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Even  at  the  present  time  a  similar  prohibition  as  to  any  living  sovereign  may 
be  issued  and  enforced  under  the  Theatres  Act,  1843.  Plays  in  churches 
and  churchyards  are  forbidden  by  canon  88  of  1603.^ 

The  Lord's  Day  Act  of  1625  *  forbids  interludes  and  common  plays 
on  Sundays,  classing  them  with  bull-baiting  and  bear-baiting,  under  pain 
of  civil  penalties  and  without  prejudice  to  ecclesiastical  punishments  or 
censures. 

The  views  of  Puritans  as  to  stage  plays  found  expression  in  1633,  in 
Ptynne's  Histriamastea^  and  though  he  wrote  a  short  retraction  in  1649, 
the  Long  Parliament  suppressed  all  theatrical  representation,  punishing  boA 
performers  and  audience,'  and  though  the  stage  revived  at  the  Restoration, 
it  is  significant  of  its  position  that  in  the  Index  of  the  Statutes  of  the  Realm 
(to  1 713)  there  is  a  cross-reference  for  Players  to  Rogues  and  Vagabonds,  and 
it  may  fairly  be  said  that  at  the  end  of  the  eighteenth  century  the  stage 
depended  on  the  favour  of  the  Crown  or  the  Court  and,  apart  from  such 
favour,  hardly  possessed  the  right  to  live  at  alL  And  while  the  conditions 
of  the  existence  of  the  drama  have  to  a  considerable  extent  been  changed  by 
legislation  during  the  eighteenth  and  nineteenth  centuries,  the  drama  has 
not  yet  acquired  the  liberty  of  unlicensed  privilege  accorded  to  authors  and 
the  press. 

The  control  of  the  Lord  Chamberlain  over  stage  plays  can  be  traced 
to  162 1.  Before  that  date,  and  from  1545,  the  control  was  in  the  King's 
Master  of  the  Revels.*  The  Lord  Chamberlain  in  1737  acquired  statutory 
powers  as  to  the  licensing  of  plays  by  10  Geo.  II,  c.  28,  intituled 
an  Act  to  amend  so  much  of  a  Vagrancy  Act  of  Anne  (13  Anne  c.  21) 
as  relates  to  common  players  of  interludes.^  The  occasion  for  passing  the 
Act  is  said  to  have  been  a  political  play,  the  Golden  Rump^  written  by 
Henry  Fielding.  Ss.  3  and  4  of  the  Act  require  submission  of  all  new  plays 
to  the  Lord  Chamberlain,  authorise  him  to  prohibit  the  acting  of  any 
new  play,  and  impose  penalties  for  performance  in  defiance  of  the  prohibition. 

This  Act  continued  in  force  till  1843,  when  it  was  superseded  by  the 
Theatres  Act  (6  &  7  Vict  c.  86).  Under  that  Act  the  representation  of  stage 
plays  for  hire  in  Great  Britain  is  placed  under  the  supervision  and 
control  of  the  Lord  Chamberlain.    This  office  is  not  now  a  Cabinet  office :  * 

>  The  statute  of  Wynton,  13  Ed.  I,  prohibited  fairs  in  churchyards^  and  thereby  the 
daas  of  theatrical  entertainment  usual  at  fiurs  (Kermesaen). 

*  I  Charles  I»  c.  I. 

'  This  office  is  said  to  have  been  a  commission  in  1 581  between  a  statesman,  a 
divine,  and  the  Master  of  the  Revels.  In  1603  the  poet  Daniel  was  made  Master  of 
the  Revels. 

^  13  Anne,  St.  3,  c.  33,  in  Ruffhead,  repealed  in  1740.  13  Geo.  II,  c.  34,  s.  36.  Ss.  I  and  a 
of  the  Act  of  1737  treat  as  rogues  and  vagabonds  players  acting  in  places  where  they  were 
not  legally  settled,  unless  under  patent  or  licence  firom  the  t«rd  Chamberlain.  By 
17  Geo.  II,  c  5  (1744),  common  players  of  interludes  were  to  be  deemed  rogues  and 
vagabonds  who  represented  stage  plays,  etc.  for  hire  not  being  authorised  by  law. 

*  It  was  so  till  1783. 
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bat  the  holder  of  the  office  comes  in  and  goes  oat  with  die  Ministry, 
tnd  the  office  is  in  that  sense  poUticaL  When  it  is  intended  to  prodaoe 
and  act  for  hire  in  any  theatre  a  new  stage  play,  or  new  acts,  scenes,  or 
other  parts  added  to  an  old  stage  play,  or  any  new  prologue  or 
epflogue  or  addition  to  an  old  prologue  or  epilogue,  a  copy  must  be  sent 
to  the  Lord  Chamberlain.  The  copy  must  be  sent  at  least  seven  days 
before  the  date  of  the  intended  representation,  and  must  be  signed  by  a 
manager  of  the  theatre  in  which  it  is  to  be  represented :  and  if  the  Lord 
Chamberlain  disallows  the  whole  or  any  part  cf  the  play,  etc.,  it  is  illegal  to 
represent  such  disallowed  whole  or  part  (Vict,  is).^ 

The  Lord  Chamberlain  has  also  power  to  forbid  the  representation  of 
any  stage  play,  or  any  act,  scene,  or  part  thereof,  or  of  any  prologue  or 
epilogue  or  any  part  thereof,  whenever  he  is  of  opinion  that  such  veto 
is  fitting  for  the  preservation  of  good  manners  (or  morality),  decorum,  or  the 
public  peace  (s.  14).  This  power  was  exercised  in  1907  as  to  the  Mikado 
by  Gilbert  and  Sullivan.'  The  veto  may  be  as  to  the  whole  of  Great 
Britain,  or  as  to  specified  theatres,  and  may  be  absolute,  or  for  such  time  as 
the  Lord  Chamberlain  thinks  fit. 

It  will  be  seen  from  the  enactments  above  stated  that  the  Lord 
Chamberlain  is  the  person  entrusted  with  the  censure  of  stage  plays,  and 
that  as  to  plays  to  be  performed  for  hire  is  subject  to  no  judicial  control  and 
can  be  controlled  only  by  the  King  or  by  Parliament 

The  actual  machinery  for  carrying  out  the  censorship  is  by  sending  the 
play,  with  a  fee  not  exceeding  two  guineas,  to  the  Lord  Chamberlain's 
Department  It  is  there  read  by  an  official  known  as  the  examiner  of  plays, 
who  is  not  mentioned  in  the  Theatres  Act,  but  is  appointed  by  the  Lord 
Chamberlain,  and  paid  out  of  the  Civil  List  as  settled  by  the  Civil  List  Act. 
1901  (i  Ed.  VIL  c.  4). 

Stage  play  is  defined  as  including  every  tragedy,  comedy,  £urce,  opera, 
berletta,  interlude,  melodrama,  pantomime,  or  other  entertainment  of  the 
stage.  But  the  Theatres  Act  does  not  apply  to  theatrical  representaticms 
allowed  by  Justices  of  the  Peace  or  any  persons  having  authority  on  that 
behalf  in  any  lawful  fair,  feast,  or  customary  meeting  of  the  like  kind  (s.  25).' 

The  Act  of  1843  is  primarily  aimed  at  the  conduct  of  theatres  and  their 
proprietors  or  managers.  The  author  of  the  play  is  not  named.  The 
obligation  to  present  a  play  for  examination  devolves  on  the  manager  and 
not  upon  the  author  (s.  12) ;  and  the  penalties  for  acting  a  play  which  has 
not  been  allowed  or  which  has  been  prohibited  appear  to  fall  mainly,  if 
not  solely,  on  the  persons  who  cause  or  control  the  perfonnances  (s.  15). 

The  control  over  stage  plays  is  not,  however,  limited  to  the  allowance  or 

'  This  section  is  in  substance  a  re-enactment  of  8.  3  of  the  Act  of  1737. 

*  The  prohibition  is  supposed  to  have  been  in  deference  to  the  susceptibilities  of  the 
Japanese,  and  took  place  on  the  occasion  of  a  mission  from  Japan  to  King  Edward  VII. 

*  Wigan  ▼.  Strangt^  L.R.  i  CP.  175. 
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disallowance  of  the  plays  themselves,  hot  also  extends  to  the  lioensii^  of 
the  places  in  which  they  may  be  performed  for  gain. 

Theatres. — ^The  licensing  of  theatres  is  regulated  by  different  Statutes 
firom  those  which  regulate  the  licensing  of  other  places  of  pubtic  entertainment 

The  law  as  to  licensing  places  for  the  representation  of  stage  plays  may  be 
thus  summarised : 

The  Lord  Chamberlain  is  the  licensing  authority  for  the  cities  of 
London  and  Westminster,  and  for  Finsbury,  Marylebone,  the  Tower 
Hamlets,  Lambeth  and  Southwark,  Windsor  and  Brighton,  and  other  places 
where  the  King  occasionally  resides.  The  areas  above  stated  are  defined 
by  the  boundaries  for  Parliamentary  purposes  in  1843. 

In  the  rest  of  the  County  of  London,  and  in  other  parts  of  England,  the 
licensing  authority  is  the  County  Council,  except  in  county  boroughs,  where 
the  Town  Council  acts.^ 

The  licensing  authority  has  an  administrative  discretion  to  refuse  a 
licence  or  to  grant  it  with  or  without  conditions.  In  deciding  whether  to 
grant  or  refuse  a  licence,  the  Council  is  guided  by  the  character  of  the 
applicant  and  the  manner  in  which  the  theatre  has  been  conducted  in  the 
past.  The  licence  in  no  way  protects  the  licensee  if  objectionable  plays  are 
staged,  but  is  merely  a  condition  precedent  to  his  right  to  perform  any  stage 
play  at  all. 

The  law  as  to  the  licensing  and  control  of  places  of  public  entertainment 
other  than  theatres  is  as  follows  : 

Under  the  Act  of  1737  there  was  a  monopoly  in  the  representation  of 
stage  plays.  They  could  only  be  represented  in  patent  theatres  in 
Westminster  or  by  licence  of  the  Lord  Chamberlain.  Under  the  Disorderly 
Houses  Act,  1 751,  all  houses,  rooms,  gardens,  or  other  places  kept  for  public 
music  or  dancing,  or  other  public  entertainment  in  the  cities  of  London  and 
Westminster,  or  within  twenty  miles  thereof  were  to  be  deemed  disorderly 
bouses  or  places,  unless  they  were  kept  by  licence  of  the  Justices  for  the  district 
in  which  they  were  kept  The  keepers  were  thereby  rendered  liable  to  indict- 
ment for  public  nuisance,  and  provision  is  made  enabling  inhabitants  of  the 
district  to  force  the  constable  to  undertake  prosecutions  (ss.  5,  6). 

Under  the  Local  Government  Act,  1888,  the  powers  of  the  Justices  to  grant 
licences  under  this  Act  were  transferred  to  the  County  Councils  of  London, 
Middlesex,  Kent,  Surrey,  and  Essex.  In  1875  the  Act  was  amended  by 
allowing  licensed  places  to  be  opened  at  noon  instead  of  at  5  p.m.  (38  &  39 
Vict  c.  21,  s.  i).  In  1894  the  licensing  clauses  (a  and  3)  of  the  Act 
were  repealed  as  to  Middlesex,  but  re-enacted  in  a  simpler  and  more  modem 
form,  with  provisions  for  dealing  summarily  with  unlicensed  public  enter- 
tainments.' 

'  Under  the  Theatres  Act,  1843,  the  Justices  were  the  licensing  authority.    Their 
powers  were  truisferred  to  the  above  authorities  in  1S88  (51  ft  $2  Vict  c.  41,  ssl  7,  36). 
'  57  ft  58  Vict  c  15. 
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These  Acta  do  not  apply  to  perfonnances  and  public  entertainmenta 
carried  on  under  letters  patent,  or  under  licence  of  the  Crown  or  the  Lord 
Chamberlain  (1751  s.  4),  and  under  them  no  licence  can  be  given  for  a 
stage  play.^ 

But  under  them  are  licensed  music-halls,  in  which  are  often  given 
sketches  falling  very  nearly  within  the  definition  of  stage  play.  The  pro- 
prietors  of  theatres,  for  their  own  protection,  occasionally  prosecute  the 
proprietors  of  music-halls  if  the  sketches  are  too  dramatic.  The  powers  of 
the  County  Council  as  lic^ising  authority  are  wide  and  administrative  rather 
than  judicial  in  their  character.  They  are  to  be  exercised  in  the  interesta  of 
public  order  and  decency  and  are  independent  of  the  powers  possessed  in 
the  interesta  of  public  safety. 

The  County  Council  as  licensing  authority  has  not  directly  to  deal  with 
particular  representations  ;  but  it  has  the  power  of  annexing  conditions  in  the 
grant  of  licences,  and  in  the  event  of  disorder  or  unseemliness,  the  managers 
incur  the  risk  of  failing  to  obtain  a  renewal  of  the  licence,  which  is  annual. 
The  Council  can  appoint  oflkers  to  ascertain  the  nature  of  the  performances 
carried  on  under  ita  licence. 

There  is  a  constant  conflict  between  the  advocates  of  restrictions  and 
extreme  propriety  and  the  advocates  of  liberty,  both  represented  on  the 
Kcensing  authority. 

In  1907,  in  consequence  of  a  resolution  passed  by  the  London  County 
Council  of  disapproval  of  certain  exhibitions  of  human  statues  in  London, 
the  proprietors  of  the  halls  at  which  the  exhibitions  took  place  withdrew  the 
performances. 

In  the  Home  Counties  the  Act  of  1 75 1  to  some  extent  overlaps  other  legis- 
lation applicable  to  all  England  outaide  the  administrative  County  of  London. 

Apart  from  the  particular  provisions  of  local  Acta,  the  only  general 
provisions  are  those  of  the  Public  Health  Act,  1890  (53  &  34  Vict.  c.  59), 
which  may  be  adopted  for  urban  districts  in  England  not  lying  within  twenty 
miles  of  London  or  Westminster. 

The  scheme  of  licensing  is  substantially  the  same  as  in  London  and 
Middlesex,  but  the  licences  are  to  be  granted  by  the  Justices  who  are 
empowered  to  grant  liquor  licences  for  the  district. 

Quite  independently  of  the  statutory  control  above  stated,  proceedings  may 
be  taken  at  common  law  against  persons  who  perform  stage  plays  which  are 
blasphemous,'  seditious,'  or  obscene,^  or  under  circumstances  creating  public 
disorder  or  obstruction  to  public  streeta.*    The  remedy  is  by  indictment,  and 

>  Lny  V.  YaiiSf  1838,  8  A  and  E.  139. 

*  R.  V.  Curi,  1728 ;  2  Strange,  789 ;  R.  v.  Wtvin,  4  Burr,  2527. 
■  R.  V.  Sauttdirs,  1875;  I  Q.B.D.  15. 

*  I.  Russell,  Cnm$8f  6tb  ed.  742;  Barbir  ▼.  Ptnky^  1893;  2  Ch.  447,  449;  /?.  v. 

*  Which  excepts  from  the  privilege  accorded  to  Certain  reports  of  pubUc  meetings  or 
judicial  proceedings  blasphemous  and  indecent  matter  (51  &  52  Vict.  c.  64;  as.  3, 4), 
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attended  by  the  inevitable  uncertainty  involve  in  submitting  the  question  of 
obscenity,  etc.  to  a  jury.  Assuming  that  the  representation  is  calculated  to 
shock  public  feelings  or  harm  the  morals  of  the  lieges,  the  effect  of  a  public 
trial  is  to  give  the  incriminated  performance  a  larger  audience  than  it  could  find 
on  the  stage,  and  the  daily  press  would  not  be  much  deterred  by  the  limita- 
tions on  their  privilege  to  report  such  a  trial  imposed  by  the  Law  of  Libel 
Amendment  Act,  1888.  The  allowance  of  a  play  by  the  Lord  Chamberlain 
would  be  no  defence  to  indictment ;  but  matters  which  would  be  likely  to 
provoke  indictment  would  in  most  cases  form  ground  of  disallowance. 

The  result  of  the  common  law  and  of  the  l^slation  above  stated  may  be 
summarised  as  follows : 

At  the  present  time  in  England  there  are  four  ways  of  dealing  with  an 
objectionable  play: 

1.  If  it  is  a  new  play  the  Lord  Chamberlain  can  disallow  it  when  sub- 
mitted for  his  approval  If  after  such  disallowance  it  is  publicly 
represented  for  gain  penalties  are  incurred.  But  a  private 
and  gratuitous  performance  does  not  M  within  the  terms  of 
any  existing  Statute. 
3.  Whether  a  play  is  new  or  old  the  Lord  Chamberlain  may  forbid  its 
representation  in  the  interests  of  good  manners,  decorum,  or  the 
public  peace.  Disobedience  to  the  prohibition  is  visited  by 
penalties. 

3.  When  a  play  represented  in  a  licensed  theatre  is  objectionable,  the 

licensing  authority  may  refuse  to  renew  the  licence.  The  rules 
for  theatres  under  the  jurisdiction  of  the  Lord  Chamberlain 
provide  against  permitting  on  the  stage  profanity  or  impropriety, 
or  indecency  of  dress,  dance,  or  gesture,  or  offensive  person- 
alities or  representations  of  living  persons. 

4.  When  a  play,  whether  passed  by  the  Lord  Chamberlain  or  not,  is 

blasphemous,  seditious,  or  indecent,  the  persons  concerned  in 
its  representation  may  be  indicted  at  common  law. 

It  will  be  seen  that  there  is  no  specific  provision  for  action  by  the  police 
authorities  in  the  English  sense  of  that  term.  The  business  of  prosecuting 
offences  with  reference  to  stage  plays  is  left  to  the  licensing  authorities  or  to 
private  enterprise :  but  the  Crown  can  always  set  the  poUce  in  motion  on  an 
occasion  calling  for  their  intervention — within  the  law. 

The  exact  position  of  the  law  in  foreign  countries  is  somewhat  difficult  to 
ascertain.  In  Germany,  as  in  the  United  States,  the  control  of  theatres  is  not 
matter  of  Federal  concern.  In  Germany  the  propriety  of  the  stage  is  a  matter 
of  police ;  but  the  authorities  seem  not  to  be  straitlaced,  having  allowed  a 
representation  in  Berlin  of  Mr.  Barker's  play  prohibited  in  England.  Each 
of  the  United  States  has  its  own  laws  about  licensing  theatres,  but  all  seem 
to  recognise  the  right  of  individuals  or  societies  aggrieved  by  the  moral 
cbaiacter  of  stage  plays  to  indict  those  responsible  for  them.    In  France  a 
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bureau  exists  for  the  examinatioD  of  stage  plays;  under  the  title  of 
Commission  d* exaroen  des  ouvrages  dramatiques,  but  has  ceased  since  1905 
to  attempt  to  veto  performances.  The  public  in  France  is  now  its  own 
censor,  subject  to  the  power  of  the  police  to  intervene  if  the  law  is  in- 
fringed by  obscenity,  personalities,  or  breaches  of  good  taste. 

Perhaps  it  would  be  enough  to  leave  the  statement  of  law  above  made  to 
suggest  its  own  conclusions.  But  it  may  be  well  to  point  out  that  in 
England  the  censorship  is  under  the  control  of  a  responsible  State  official, 
in  a  very  democratic  age  and  country,  that,  judging  by  the  plays  actually 
represented,  he  is  by  no  means  squeamish,  and  that,  on  die  whole,  it 
is  a  less  evil  to  aggrieve  an  author  than  to  allow  the  more  susceptible 
portion  of  the  lieges  to  be  corrupted  or  the  more  respectable  to  be  shocked 
by  the  latest  stage  effects  of  decadent  drama. 

The  advantage  of  the  present  system  is  its  privacy,  and  any  mode  of 
public  appeal  against  the  Lord  Chamberlain's  decision  would  probably 
increase  the  area  of  mischief  of  the  proscribed  play. 


THE  INFLUENCE  OF  NATIONAL  CHARACTER 
AND  HISTORICAL  ENVIRONMENT  ON  THE 
DEVELOPMENT  OF  THE  COMMON  LAW-^ 

[Conirtduted  by  The  Right  Hon.  Jamss  Brycb,  British  Ambassador 
to  the  UniUd  States.'\ 

The  Ckmimoii  Law  and  its  Qnalitiaf. — ^Not  long  ago  I  bad  occasion  to 
read  an  opinion  rendered  on  a  point  of  law  by  an  eminent  legal  practitioner 
in  a  Spanish-American  country.  The  point  itself  was  one  which  might  have 
arisen  equally  well  in  the  United  States  or  in  England.  But  the  way  of 
approaching  it  and  dealing  with  it,  the  turn  of  thought  and  the  forms  of 
expression,  were  curiously  unlike  those  which  one  would  have  found  in 
any  one  trained  in  the  Common  Law  whether  in  the  United  States  or  in 
England.  This  unlikeness  pointed  to  some  inherent  difference  in  the  way 
of  looking  at  and  handling  legal  questions.  Many  of  you  have  doubtless 
had  a  similar  experience,  and  have  been  similarly  led  to  ask  what  is  at  the 
bottom  of  this  difference  between  the  legal  ideas  and  legal  methods  of 
ourselves  whose  minds  have  been  formed  by  the  study  of  the  Common  Law 
and  the  ideas  and  methods  of  the  lawyers  who  belong  to  the  Eir^pean 
continent  or  to  South  and  Central  American  States.  French,  German, 
Italian,  Spanish  lawyers  are  all  more  like  one  another  than  any  of  these  are 
to  Englishmen  or  Americans.  The  causes  of  this  difference  lie  far  back  in 
the  past.  A  similar  difference  would  have  been  discernible  in  the  seventeenth 
century,  and  might  indeed  have  been  even  more  marked  then  than  it  is 
now.  Two  hundred  years  ago  the  law  of  England  had  already  acquired  a 
distinctive  quality,  and  that  quality  has  remained  distinctive  until  now, 
both  here  and  in  old  England,  although  the  substantive  provisions  of  the 
law,  have  been  changed  in  many  respects  by  the  economic  and  social 
progress  which  the  two  branches  of  the  race  have  made,  and  by  the  new 
conditions  under  which  those  branches  live.  We  may  still  with  truth  speak 
of  the  Common  Law  as  being  the  common  possession  of  the  United  States 
and  of  England,  because  that  spirit,  those  tendencies,  those  mental  habits 
which  belonged  to  the  English  stock  when  still  undivided  have  been  pre- 
served. The  causes  that  produced  them  belong  to  a  period  long  anterior 
to  1776,  when  the  ancestors  of  Marshall,  Kent,  Story,  Taney,  Webster, 

1  An  address  delivered  before  the  American  Bar  Associatton,  August  1907. 
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Curtis  were  living  in  English  villages  side  by  side  with  those  of  Coke,  Hale, 
Holt,  Hardwicke,  Blackstone,  Eldon,  and  the  other  sages  who  adorn  the 
English  roll  of  legal  fame.  These  causes  were  indeed  at  work  fax  back  in 
the  Middle  Ages.  Just  as  the  character  of  an  individual  man  forms  itself 
before  he  attains  manhood,  though  the  circumstances  of  his  life  modify 
it  while  they  reveal  it  to  others,  so  in  those  early  centuries  were  that  set 
of  ideas  and  that  type  of  mind  formed  which  took  shape  in  the  provisions 
and  the  procedure  of  the  old  law  of  England.  The  substance  of  these 
provisions  was  partly  general ;  that  is,  such  as  must  exist  in  every  organised 
and  civilised  society,  partly  special,  such  as  the  particular  conditions  of  the 
country  and  the  time  needed.  The  form  was  due  to  the  lawyers,  whether 
judges,  writers,  or  practitionera.  Now,  the  form  has  greatly  affected  the 
substance,  and  has  proved  hardly  less  permanent  When  we  study  the 
growth  of  the  Common  Law  we  must  think  not  only  of  the  rules  of 
inheritance,  the  doctrine  of  consideration  for  a  contract,  the  definition  of 
felony :  we  must  think  also  of  the  forms  of  actions,  of  the  jury,  of  the 
authority  of  decided  cases.  All  these  were  akeady  well  settled  before  the 
first  English  colonbt  set  foot  on  the  American  continent 

What  would  a  skilled  observer  select  as  the  distinguishing  qualities,  the 
peculiar  and  characteristic  notes  of  the  Common  Law  ? 

First,  its  firm  grasp  of  the  rights  of  the  individual  citizen.  He  is 
conceived  of,  he  is  dealt  with,  as  a  centre  of  force,  an  active  atom,  a  person 
in  whom  there  inhere  certain  powers  and  capacities,  which  he  is  entitled 
to  assert  and  make  effective,  not  only  against  other  citizens,  but  against  all 
other  citizens  taken  together ;  that  is,  as  against  the  State  itself  and  its  organ, 
the  Executive  Government 

Secondly,  its  recognition  of  the  State  and  the  Executive  as  clodied  with 
the  authority  of  the  whole  community,  as  being  an  effective  power,  entitled 
to  require  and  compel  the  obedience  of  the  individual  wherever  and  whenever 
it  does  not  trespass  on  the  rights  which  are  legally  secured  to  him.  To  be 
effective,  law  must  have  not  only  executive  force  behind  it,  but  also  the 
principle  of  legitimate  authority,  the  sense  in  every  citizen  that  his  individual 
free-will  has  its  limits,  and  can  be  exerted  only  within  the  sphere  allotted 
to  it  Liberty  is  the  child  of  law.  It  is  not  his  own  pleasure,  but  the  &ct 
that  the  community  has  recognised  a  certain  sphere  of  unchecked  action 
as  belonging  to  him,  within  which  he  can  do  as  he  pleases,  that  secures  the 
citizen  in  his  rights.  Outside  that  sphere  he  must  not  only  obey,  but  co- 
operate with  the  Executive.  It  is  his  duty  to  aid  in  preventing  a  crime, 
in  suppressing  disorder,  in  arresting  an  offender.  A  sheriff  exercising  his 
functions  can  call  on  all  persons  present  to  support  him,  and  they  are 
bound  to  support  him,  a  wholesome  and,  if  you  like,  a  democratic  doctrine.  j 

These  two   principles  go  together.    The  one   is  a  safeguard  against  I 

tyranny,  t\e.  the   absolute  and  capricious   will  of  the  governing  power, 
the  other  against  anarchy,  i>.  that  unrestrained  and  unlimited   exercise         | 
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of  the  will  of  each  and  every  citizen  which  must  result  in  collision  and 
disorder. 

It  may  be  suggested  that  these  two  principles  are  not  peculiar  to  the 
Common  Law,  because  no  law  could  grow  up,  no  State  could  prosper, 
without  both  of  them.  That  is  true.  But  there  have  been  systems  of  law 
in  which  sometimes  the  one,  sometimes  the  other  principle,  was  imperfectiy 
developed,  and  (so  to  speak)  overweighted  by  the  other.  The  former 
principle  especially  (viz.  the  recognition  of  the  rights  of  the  citizen)  has  often 
been  quite  too  weak  to  secure  due  protection  to  the  individual  man.  It  is 
the  clearness  with  which  both  have  been  recognised,  the  fulness  with  which 
both  have  been  developed,  in  the  mediaeval  and  post-mediaeval  English  law 
that  constitutes  its  highest  merit. 

From  the  equal  recognition  of  these  two  principles  there  follows  a  third 
characteristic.  If  principles  apparently  antagonistic  are  to  be  reconciled, 
there  must  be  a  precise  delimitation  of  their  respective  bounds  and  limits. 
The  law  must  be  definite  and  exact.  Now,  precision,  definiteness,  exactitude 
are  features  of  the  Common  Law  so  conspicuous  that  the  unlearned  laity 
sometimes  think  they  have  been  developed  to  an  inordinate  degree.  They 
have  made  the  law  not  only  very  minute,  but  very  technical  But  of 
this  anon. 

Iti  Cofuervatiam. — With  the  love  of  precision  there  naturally  goes  a  love 
of  certainty  and  fixity.  The  spirit  of  the  Common  Law  is  a  conservative 
spirit,  which  stands  upon  what  exists,  distrusting  change,  and  refusing 
change  until  change  has  obviously  become  necessary.  "  Stare  super  antiquas 
VMS" :  "  Nolumus  leges  AngUa  mutari*^ :  "  It  is  better  that  the  law  should  be 
certain  than  that  the  law  should  be  just."  These  were  favourite  dicta  among 
the  lawyers  of  the  old  school  in  England. 

The  respect  for  what  has  been  settled,  and  the  desire  that  what  has  been 
settled  should  be  definite  in  its  terms,  import  a  difilerence  to  precedent. 
No  legal  system,  not  even  the  Mussulman  law,  grounded  on  Koranic  inter- 
pretation  and  traditions,  has  ever  gone  so  far  as  the  Common  Law  in  basing 
itself  on  cases  judicially  determined  and  recorded. 

Judicial  decisions  are  given,  l^al  precedents  are  made,  as  events  bring 
them.  There  is  no  order  among  them  except  the  chronological.  Thus  a 
law  constructed  out  of  them  is  necessarily  wanting  in  symmetry.  The 
Common  Law  is  admittedly  unsymmetrical.  Some  might  call  it,  as  a  whole, 
confused,  however  exact  may  be  the  propositions  that  compose  it  There 
are  general  principles  running  through  it ;  but  these  are  often  hard  to  follow, 
so  numerous  are  the  exceptions.  There  are  inconsistencies  in  it,  where 
decisions  apparenUy  conflicting  have  been  given  by  different  authorities  at 
different  times.  There  are  gaps  in  it,  where  no  decision  has  happened 
to  cover  a  particular  set  of  circumstances.  Thus  there  has  been  formed  a 
tendency  among  lawyers  to  rate  principles,  or,  let  us  say,  philosophical  and 
logical  views  of  the  law,  very  low  compared  with  any  positive  declaration 
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made  by  a  Court  The  maxini,  **  An  oance  of  precedent  is  worth  a  pound 
of  principle,"  still  expresses  the  attitude  of  the  profession  in  England,  and 
very  possibly  here  also. 

With  the  love  of  certainty  and  definiteness  there  goes  a  respect  for  tfie 
forms  of  legal  proceedings  and  for  the  precise  verbal  expression  given  to 
rules.  This  is  a  quality  which  belongs  to  most  legal  systems  in  their  earlier 
stages.  In  the  Common  Law  it  held  its  ground  with  great  pertinacity 
till  very  recently  both  in  England  and  here;  nor  am  I  sure  that  it  is  not 
now  strong  in  some  of  your  States,  possibly  stronger  than  in  the  England  of 
to-day,  in  which,  especially  since  the  Judicature  Act  of  1873,  the  distinctioos 
between  forms  of  actions  are  being  forgotten. 

You  may  think  that  among  the  features  that  characterise  oar  Common 
Law  I  ought  to  name  the  love  of  justice  and  also  the  fondness  for  subtle 
distinctions.  I  do  not,  however,  dwell  on  the  latter  of  these,  because  it 
belongs  to  all  legal  systems  that  reach  a  certain  point  of  development,  and 
is  even  more  evident  in  some  others  than  in  our  own.  The  robust  common 
sense  which  is  inherent  in  the  Common  Law  seldom  encouraged  fine 
distinctions  to  go  beyond  a  certain  point.  As  for  the  love  of  justice,  it 
belongs  to  mankind  generally,  and  to  all  systems  of  law.  Such  differences 
as  may  be  noted  between  different  peoples  consist  not  in  the  reality  of  the 
wish  to  give  every  man  his  due — suum  cuigue  tribuere — ^but  in  the  self-ccmtrol 
which  prevents  emotional  impulses  from  overriding  justice,  in  the  practical 
sense  which  perceives  that  to  allow  the  forms  of  law  to  be  neglected  or 
unusually  harsh  treatment  to  be  inflicted  where  a  cause  or  a  person  happens 
to  be  unpopular,  is  really  to  injure  the  community  by  impairing  the  respect 
for  law  itself  and  the  confidence  in  its  administration.  Englishmen  and 
Americans  may  claim  that  although,  like  others,  they  have  sometimes  lapsed 
from  the  right  path,  they  have,  on  the  whole,  restrained  their  passions  from 
trampling  upon  justice,  and  upon  the  regular  methods  of  securing  justice^ 
better  than  most  nations  have  done. 

The  foregoing  characteristics  of  our  Common  Law  are  submitted  for 
your  consideration,  not  as  being  the  only  ones  which  belong  to  it,  for  others 
might  be  added,  but  as  being  characteristics  so  broad  and  salient  as  to 
make  it  comparatively  easy  to  discuss  them  and  to  endeavour  to  account 
for  them.  Some  are  found  in  all  systems  that  have  reached  a  high  levd 
of  scientific  development,  being  indeed  qualities  without  which  no  system 
could  be  deemed  excellent  Only  one  other  system,  the  Roman,  possesses 
them  in  so  large  a  measure  as  to  deserve  comparison. 

A  EeflectioB  of  the  National  Character.— To  what  are  we  to  ascribe 
these  features  distinctive  of  the  Common  Law?  The  indwelling  qualities 
of  the  race  of  men  who  built  it  up  must  have  been  a  principal  and  indeed 
the  primary  cause.  The  mind  and  character  of  a  people  are  indeed  more 
exactly  and  adequately  expressed  in  and  through  its  laws  and  institutions 
than  they  are  through  its  literature  or  its  art.    For  books  and  paintings  are 
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the  work  of  individual  men,  many  of  whom  may  have  been  greatly  influenced 
by  foreign  ideas  or  foreign  models ;  and  some  of  whom,  powerful  enough 
to  influence  their  successors,  may  not  have  been  typical  representatives  of 
the  national  genius.  But  laws  are  the  work  of  the  nation  as  a  whole, 
framed  indeed  by  the  ruling  class,  and  shaped  in  their  details  by  a 
professional  class,  but  to  a  large  extent  created  by  other  classes  also,  because 
(except  in  those  few  cases  where  a  conqueror  imposes  his  own  law  on  the 
vanquished)  the  rules  which  govern  the  relations  of  the  ordinary  citisen 
must  be  such  as  fit  and  express  the  wishes  of  the  ordinary  citizen,  being  in 
harmony  with  his  feelings  and  fitted  to  meet  the  needs  of  his  daily  life. 
They  are  the  ofispring  of  custom,  and  custom  is  the  child  of  the  people. 
Thus  not  only  the  constructive  intellect  of  the  educated  and  professional 
class  but  the  half-conscious  thought  and  sentiment  of  the  average  man  go 
to  the  making  and  moulding  of  the  law.  It  is  the  outcome  of  what  German 
philosophers  call  the  legal  mind  ("  Rechtsbewusstsein,"  or  legal  conscious- 
ness) of  a  nation. 

But  law  is  the  product  not  of  one  or  two  generations,  but  of  many.  National 
character  is  always  insensibly  changing,  and  changing  more  rapidly  the 
more  advanced  in  civilisation  the  nation  becomes,  the  greater  the  vicissitudes 
in  its  fortunes,  the  more  constant  its  intercourse  with  other  nations.  Hence 
institutions  become  the  expression  not  solely  of  those  original  gifts  and 
tendencies  of  a  race  or  a  people  which  we  observe  when  it  emerges  from 
prehistoric  darkness.  Time  and  circumstances  co-operate  in  the  work. 
Law  is  the  result  of  the  events  which  mould  a  nation  as  well  as  of  the 
mental  and  moral  qualities  with  which  the  nation  started  on  its  career. 
These  two  elements  are  so  mixed  and  blent  in  their  working  that  it  is 
hard  to  describe  them  separately.  Nevertheless  let  us  tiy.  Let  us  begin 
by  a  glance  at  the  inborn  talents  and  temper  of  the  race,  and  then  see  how 
the  course  of  history  trained  their  powers  and  guided  their  action. 

All  the  Teutons  are  strong,  resolute,  even  wilful ;  and  the  Low  Germans 
and  Northmen  were  the  most  active  and  forceful  branches  of  the  Teutonic 
stock.  Every  man  knew  his  rights,  and  was  ready  to  assert  his  rights  by 
sword  and  axe.  Not  only  so,  he  was  ready,  where  society  had  become 
advanced  enough  for  Courts  to  grow  up,  to  assert  his  rights  by  legal  process 
also.  Read  the  Icelandic  sagas,  in  which  records  of  killings  and  of  lawsuits 
are  mingled  in  about  equal  proportion,  if  you  wish  to  realise  how  keen  was 
the  sense  each  fireman  had  of  his  own  claims  and  how  resolute  he  was 
in  enforcing  them.  Never  was  there  a  people  more  fond  of  legal  strife 
than  were  the  Norwegians  and  Danes,  who  spread  themselves  over  Eastern 
Britain  in  the  ninth  and  tenth  centuries,  or  than  their  brethren,  whom  Rolf 
Ganger  led  to  the  conquest  of  the  Northern  Coast  of  France  in  the  ninth 
century.  The  Norman  peasant  is  proverbial  to-day  in  France  for  his 
litigiousnesa 

In  this  self-assertiveness,  however,  there  is  no  disr^^ard  of  duly  con- 
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stituted  authority.  The  primitive  Teuton  had  his  Folk  Mot  in  England, 
his  Thing  in  Norway  and  Iceland.  He  was  loyal  to  his  chief  or  king.  He 
felt  his  duty  to  the  community  wherein  he  lived.  He  did  not  always  obey 
the  law,  but  he  respected  the  law,  and  felt  the  need  of  its  enforcement 

It  belongs  to  a  strong  race  to  have  the  power  of  self-controL  Our  fore- 
fathers were  fierce  and  passionate,  like  other  half-civilised  peoples,  but 
they  had  this  power,  and  they  restrained  themselves  from  overriding  the 
process  of  law  and  letting  passion  work  injustice  many  a  time  when  men 
of  other  races,  Greeks,  or  Slavs,  or  Celts,  would  have  yielded  to  their 
impulses.  So,  too,  they  had  a  latent  solidity  and  steadiness  which  indisposed 
them  to  frequent  or  fitful  change.  Compared  with  their  Slavonic  neighbours 
to  the  east  and  their  Celtic  neighbours  to  the  west,  races  at  least  as  in- 
tellectually quick  and  mtellectually  fertile,  the  Teutons  have  always  been 
of  a  conservative  temper.  This  may  be — so  we  like  to  think — a  mark  of 
good  sense  and  patience,  or  it  may  be  an  attribute  of  dogged  and  slowly 
moving  minds.  Anyhow,  there  it  is,  and  (as  already  remarked)  for  the 
purposes  of  law-building,  it  is  a  merit  of  the  first  magnitude. 

Further,  the  mediaeval  English  mind  was  of  a  practical  rather  than  of 
a  specuhitive  type.  It  had  plenty  of  acumen,  plenty  of  logical  vigour.  But 
it  did  not  run  to  the  spinning  of  theories  or  the  trying  of  experiments. 
This  has  been  characteristic  more  or  less  of  the  English  and  the  American 
mind,  and  I  may  add  of  the  Low  Gverman  or  Dutch  mind,  ever  since,  as 
compared  with  the  Scotch  mind  and  with  our  brethren  the  High  Germans 
of  the  European  continent.  For  those  who  were  destined  to  create  a 
great  and  complex  l^al  system,  it  was  an  excellent  quality.  Speaking  to 
an  American  audience,  no  one  would  venture  to  disparage  ingenuity.  The 
jurist  needs  it  daily.  But  the  jurist  who  is  making  the  law  needs  caution 
and  practical  judgment  even  more ;  and  with  all  your  ingenuity,  it  has 
never  been  your  way  either  to  run  ahead  of  actual  needs  or  to  pull  up  the 
plant  to  see  whether  the  roots  are  sprouting. 

Here,  then,  we  have  noted  five  characteristics  of  those  to  whom  we  owe 
the  Common  Law.  They  were  strong  men  and  pugnacious  men;  they 
respected  authority ;  they  could  at  need  control  their  impulses ;  they  were 
not  given  to  change ;  they  were  not  fertile  in  theory  or  invention.  With 
these  qualities  they  started  on  the  work  of  making  a  law.  How  did  the 
conditions  of  England  from  the  twelfth  to  the  eighteenth  century  affect  them, 
and  so  guide  their  action  as  to  bring  out  in  the  fulness  of  time  the  legal  product 
we  have  inherited,  a  fruit  very  different  from  that  which  ripened  under  the 
sun  of  Germany  or  France  ? 

The  King  in  England  the  Power  of  Freoedent— The  English  King 
in  the  Middle  Ages  was  strong,  stronger  than  the  Kings  of  France  or  Castile 
or  Aragon.  He  was  from  the  days  of  Henry  II  onwards,  effective  master 
(except  for  brief  intervals)  of  the  whole  realm.  He  was  able  to  make  his 
executive  authority  feared  even  if  it  was  sometimes  disobeyed.    His  writ 
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ran  eveiywhere.    His  Judges  travelling  through  the  country  brought  the 
law  to  the  sight  of  all  men. 

His  aim,  and  that  of  his  Judges,  was  during  the  thirteenth  and  fourteenth 
centuries  to  build  up  one  law,  instead  of  the  variety  of  the  diverse  customs 
such  as  had  grown  up  in  Continental  Europe.  Thus  he  and  they  must  needs 
strive  to  make  the  law  dear  and  certain.  Such  it  became.  Here  and  there, 
as  in  Kent  and  in  some  old  boroughs,  local  land  customs  survived,  yet  not 
enough  to  mar  the  unity  and  definiteness  of  the  law  as  a  whole. 

From  good  motives,  as  well  as  bad  ones,  the  King  was  tempted  to  stretch 
his  authority,  and  make  himself  almost  a  despot  He  was  so  strong  over 
against  the  barons  that  they  were  obliged  from  time  to  time  to  ally  themselves 
with  the  Church — ^usually  their  antagonist — and  with  the  middle  class  of 
small  landholders  and  burghers.  This  alliance  was  in  the  interests  of 
freedom  and  of  a  limitation  of  royal  power.  To  it  we  owe  Magna  Charta, 
and  the  long  line  of  restrictions  thereafter  imposed  on  arbitrary  government. 
Now,  Magna  Charta  is  the  declaration  of  one  generally  binding  law.  It 
enounces  and  consecrates,  and  is  itself  Lex  Terrae^  the  law  of  the  whole 
land,  and  of  all  persons  therein.  It  is  for  us  of  the  English  stock  the  parent 
of  all  instruments  defining  the  relation  of  citizen  and  sovereign.  It  is 
the  ancestor  of  your  own  Federal  Constitution,  as  well  as  of  the  '*  Bill  of 
Rights  "  provisions  of  all  State  Constitutions. 

Just  as  the  barons  and  the  people  were  obliged  to  base  themselves  upon 
the  solemnly  made  engagement  of  the  Crown  as  the  evidence  of  their 
immunities,  so  the  Crown,  acting  through  its  Judges,  being  not  strong  enough 
to  make  its  own  policy  or  view  of  what  was  right  prevail  as  a  mere  exercise 
of  the  sovereign's  own  will,  and  desiring  to  have  some  positive  authority 
to  set  against  the  texts  quoted  from  imperial  or  papal  law  by  the  civilians 
or  the  canonists,  was  forced  to  rely  upon  acts  previously  done,  decisions 
previously  delivered,  and  to  found  the  law  upon  them.  Thus  both  parties 
were  led  to  appeal  to  and  lay  stress  upon  precedents.  The  rights  which 
the  law  enforced  were,  as  usually  happens  in  early  times,  much  involved  with 
the  procedure  for  enforcing  them;  and  the  desire  to  secure  uniformity  of 
procedure  in  the  King's  courts  led  to  the  constant  citation  of  judgments 
delivered  on  previous  occasions.  Under  these  conditions,  and  favoured  by 
them,  there  grew  up  that  habit  of  recording  and  following  decided  cases  which 
is  so  eminently  and  indeed  uniquely  characteristic  of  the  Common  Law. 

The  balance  of  forces  in  English  mediaeval  society  appeared  most  clearly 
in  the  relations  of  lord  and  vassal.  Each  had  unquestionable  rights,  and 
these  rights  were  apt  to  come  into  conflict.  The  adjustment  of  conflicting 
claims  gave  constant  occupation  to  the  lawyers  and  the  Judges,  and  while 
forming  habits  of  exact  thought  and  precise  sutement,  it  created  a  great 
mass  of  technical  learning.  The  older  English  land  law  was  indeed  as 
intricate  and  elaborately  artificial  a  body  of  rules  as  the  world  has  ever  seen. 
Though  modified  in  some  important  points,  it  lasted  with  us  until  less  than 
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a  century  ago,  when  it  began  to  be  so  cut  about  by  amending  Statutes  as 
to  lose  its  ancient  logical  cohesion.  For  some  reason,  or  in  some  way  which 
is  not  clear  to  most  of  us,  many  of  its  technical  doctrines  were  held  not 
applicable  to  land  in  North  America,  so  you  have  escaped  most  of  the 
complications  it  handed  down  to  us.  But  the  process  which  produced 
it  left  a  deep  impress  on  the  law  generally.  Some  of  the  foults,  some 
also  of  the  merits,  of  the  Anglo-American  way  of  handling  l^al  questions 
are  due  to  the  ancient  land  rights  and  the  procedure  followed  in  trying 
the  issues  that  arose  under  them. 

English  freedom,  in  the  particular  legal  form  it  took,  sprang  out  of  feudal 
conditions.  In  reality,  it  was  older  than  feudality,  and  had  lost  some  of 
its  simple  Teutonic  breadth  when  overgrown  by  feudal  notions.  But  the 
structure  of  Parliament  and  the  right  of  Parliament  alone  to  impose  taxes 
sprang  out  of  the  relation  of  the  King  (as  feudal  lord)  to  his  tenants,  which 
is  in  a  certain  sense  a  private  relation  as  well  as  a  political  one.  It  is 
hardly  too  much  to  say  that  what  we  call  the  public  or  constitutional  law 
of  England  is  a  part  of,  as  it  has  certainly  grown  out  of,  the  private  law. 
Some  of  our  fundamental  constitutional  principles  have  been  establi^ed 
by  decisions  given  in  private  suits.  And  although  you  in  America  can 
draw  a  sharper  line  between  public  and  private  law  than  can  be  drawn 
in  England,  because  you  have  a  written  or  rigid  Constitution  and  we  have, 
strictly  speaking,  no  Constitution  at  all ;  still,  the  old  character  of  the  Common 
Law  remains  plainly  visible  in  the  fact  that  many  of  the  most  important 
questions  that  have  arisen  on  the  construction  of  your  Federal  and  State 
Constitutions  have  arisen  in  suits  between  private  parties,  where  the  primary 
issue  before  the  Court  was  one  in  which  the  rights  of  those  parties  had 
to  be  determined. 

I  have  referred  to  exactitude  of  thought  and  expression  as  one  of  the 
excellences  which  we  justly  admire  in  the  sages  of  the  Common  Law  and 
particularly  in  the  deliverances  of  the  Judges.  That  exactitude  has  become 
a  feature  of  all  our  legal  thinking  and  legal  writing,  and  has  in  particular 
made  us  separate  more  clearly  than  the  lawyers  of  some  other  nations 
do,  strictly  legal  considerations  from  those  which  belong  to  the  sphere 
of  morality  or  sentiment  We  owe  it  in  no  small  measure  to  the  old  system 
of  pleading  which,  slowly  matured  and  refined  to  a  perhaps  excessive  point 
of  technicality,  gave  to  the  intellects  of  many  generations  of  lawyers  a  very 
sharp  edge.  That  system  had  the  great  merit  of  impressing  upon  them 
the  need  for  distinguishing  issues  of  law  from  issues  of  fact  The  fiirst  lesson 
a  student  learns  is  to  consider  in  any  given  case  whether  he  ought  to  plead 
or  to  demur.  It  is  a  lesson  of  value  to  all  of  us  in  our  daily  life.  ELalf 
the  confusions  of  thought  in  the  world,  certainly  not  excepting  the  world  of 
political  discussion,  arise  because  men  have  not  learnt  to  ask  themselves 
whether  the  issue  is  one  of  fieict  or  of  principle.  "  Do  I  deny  the  facts  or 
do  I  dispute  the  inference?    Ought  I  to  plead  or  to  demur  ?  " 
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It  is  a  remarkable  fact  that  although  the  Common  Law  came  into 
existence  at  a  time  when  personal  slavery  was  not  extinct  in  England,  and 
had  reached  an  advanced  state  of  development  before  prsedial  slavery  or 
villenage  had  died  out,  the  existence  of  slavery  in  the  North  American 
colonies  had  nothing  to  do  with  either  English  institution,  but  arose  quite 
independendy  in  colonial  days.  Though  villenage  existed  at  Common 
Law,  and  is  said  to  have  lasted  into  the  seventeenth  century,  personal  slavery 
does  not,  I  think,  stand  recorded  in  any  Common  Law  book  of  authority  or 
decided  case,  and  I  suppose  that  the  incidents  of  n^;ro  slavery  in  the  colonies, 
doubtless  practically  assumed  before  any  one  thought  of  specific  legal  sanction, 
were  either  parts  of  the  general  Common  Law  of  personal  property  or  else 
rested  upon  Statutes  of  those  colonies  in  which  slavery  existed.  It  may 
be  observed  in  passing  that  although  one  might  think  that  the  recognition 
of  the  rights  of  man  as  man  would  be  clearest  and  fullest  in  a  country  where 
every  man  was  free,  this  may  not  in  fact  have  been  the  case.  Where  some 
men  are  free  and  others  are  slaves,  the  status  of  freedom  may  have  been 
conceived  more  sharply  as  a  positive  status,  and  the  rights  belonging  to 
the  individual  as  a  freeman  may  have  stood  out  more  strongly,  because 
he  is  legally  exempt  from  treatment  to  which  the  slave  is  liable.  As  a  freeman, 
he  is  prima  fade  the  equal,  as  a  holder  of  civil  rights,  of  all  other  free  men, 
even  though  the  latter  may  belong  to  a  privileged  caste.  The  history  qf 
the  Roman  Law  of  persons  lends  colour  to  this  view. 

Trial  by  Jury. — On  no  feature  of  the  Common  Law  did  your  ancestors 
lay  more  stress  than  on  the  jury,  and  the  right  of  every  citizen  to  be  tried 
by  his  peers.  This  right  had  been  a  bulwark  of  English  freedom,  and  was 
deemed  in  the  eighteenth  century  to  be  essential  thereto.  Yet  it  deserves 
to  be  noticed  that  the  jury  was  an  institution  which,  in  the  form  familiar 
to  us,  arose  almost  by  accident  The  legal  genius,  or  instinct,  of  the 
mediaeval  English  may,  however,  be  credited  with  the  use  they  made  of 
this  accident  Darwin  has  shown  how  a  variation  from  a  type  which  in 
its  origin  is  accidental,  that  is  to  say,  due  to  some  cause  operative  in  an 
individual  organism  which  is  beyond  our  power  of  inquiry,  may  become  the 
source  of  a  new  type  possessing  advantages  which  enable  it  to  survive  and 
prevail  and  reach  a  higher  level  of  efficiency  than  the  original  type  possessed. 
So  it  may  be  not  too  fiindful  to  suggest  that  where  a  political  or  l^;al  germ 
happens  to  fall  in  a  fertile  soil,  the  virtue  of  the  soil  enables  it  to  spring 
up  and  become  the  parent  of  a  flourishing  progeny.  Our  ancestors  moulded 
the  jury  into  an  instrument  serviceable  not  only  for  discerning  the  truth 
but  for  securing  freedom  and  justice ;  freedom,  because  it  was  practically 
independent  of  royal  power;  justice,  because,  although  it  was  sometimes 
intimidated,  occasionally  even  corrupted,  it  was  usually  less  liable  to  be 
tampered  with  by  those  malign  influences  which  might  poison  the  mind 
or  pervert  the  action  of  a  Judge  in  days  when  public  opinion  was  ill-informed 
or  weak.    We  in  England  have  no  longer  that  confidence  in  the  wisdom 
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of  a  jury  in  certain  classes  of  civil  actions  which  we  once  had,  and  the 
tendency  of  recent  years  has  been  to  narrow  the  sphere  of  its  employment 
But  the  institution  of  the  jury  has  had  some  notably  beneficent  results. 
Along  with  those  rules  of  pleading  to  which  I  have  already  referred,  it 
helped  to  form  in  us  a  keener  sense  of  the  need  for  separating  issues  of 
law  from  issues  of  fact  than  exists  anywhere  outside  England  and  America, 
and  has  trained  us  how  to  make  this  distinction  in  every  case  we  have  to 
advise  on  or  to  argue.  It  has  tended  to  keep  judicial  deliverances  of  the 
law  within  due  limits  of  brevity,  because  when  a  Judge  finds  himself  tempted 
to  wander  off  into  the  merits  of  the  case  he  is  reminded  that  these  are  for 
the  jury  and  that  his  natural  human  tendency  to  do  what  he  thinks  substantial 
justice  must  be  restrained  by  the  sense  that  his  business  is  to  declare  the 
law  and  be  content  with  advising  the  jury  on  the  facts.  It  formed  the 
practice  of  using  at  a  trial,  evidence  almost  exclusively  oral,  and  thus, 
incidentally,  it  prevented  both  those  secret  examinations  of  the  accused 
person  and  that  recourse  to  torture  which  were  common  in  Continental 
Europe.  It  confirmed  the  ancient  usage  of  requiring  judicial  proceedings 
to  be  conducted  in  public,  and  thus  kept  subject  to  the  watchful  eye  of 
popular  opinion.  And  it  mitigated  that  harshness  of  the  penal  law  which 
belongs  to  all  comparatively  rude  societies  and  was  not  removed  from  the 
English  statute-book  till  within  the  memory  of  persons  still  hving.  When 
men  were  liable  to  be  hanged  for  small  thefts,  English  juries  refused  to 
convict  for  such  offences,  and  their  refusal  hastened  the  march  of  legislative 
reform. 

The  mention  of  penal  matters  suggests  a  word  as  to  the  extreme 
technicality  of  the  older  Common  Law.  Frequently  as  that  technicality 
frustrated  the  doing  of  substantial  justice  in  civil  cases,  it  had  its  advantages 
in  criminal  proceedings.  Often  a  prisoner  who  did  not  deserve  a  severe 
sentence — and  no  doubt  sometimes  also  a  prisoner  who  did — escaped  on 
some  technical  ground.  The  Common  Law,  which  had  the  great  merit 
of  forbidding  the  use  of  torture,  abominably  frequent  in  Continental  Europe 
even  in  the  eighteenth  century,  had  also  the  merit  of  forming  in  the  l^;al 
profession  the  feeling  that  an  accused  person  ought  to  have  a  fair  run  for 
life  or  freedom.  A  sportsmanlike  instinct  grew  up,  like  that  which  gives  the 
hunted  deer  "  law  "  or  a  fair  start,  or  that  which  forbids  certain  tricks  by 
which  a  game  at  cricket  might  be  won.  A  Judge  who  bullied  a  prisoner 
was  condemned  by  professional  opinion.  A  prosecuting  counsel  who  over- 
stated his  case  or  betrayed  a  personal  eagerness  to  convict  the  prisoner, 
incurred  the  displeasure  of  his  brethren,  and  was  sure  to  hear  of  it  afterwards. 
I  have  often  been  struck  in  our  criminal  courts  by  the  self-restraint  which 
experienced  counsel  impose  on  themselves  when  conducting  a  case,  as  well 
as  by  the  care  which  the  Judge  takes  to  let  the  prisoner  have  the  benefit 
of  every  circumstance  in  his  favour.  Here  one  feels  the  tradition  of  the 
Common  Law,  which  insisted  on  protecting  the  individual  against  the  State. 
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How  different  things  are  in  some  parts  of  the  European  continent  is  known 
to  you  all.  It  is  partly  because  this  good  tradition  has  been  so  well  preserved 
that  we  have  in  England  found  that  convicted  prisoners  need  comparatively 
few  opportunities  for  raising  points  of  law  after  the  trial.  The  trial  itself 
almost  always  secures  for  them  whatever  justice  requires,  though  of  course 
there  is  a  power  of  raising  for  subsequent  arguments  points  reserved.^ 

Equity  at  Fart  of  tlio  Chmuium  Law.— The  mediaeval  Common  Law  has 
been  charged  with  one  serious  defect,  that  of  lacking  elasticity  and  the 
power  of  expansion.  It  halted  at  a  certain  point.  It  refused  to  deal,  or 
periiaps  I  should  say  its  machinery  proved  incapable  of  dealing,  with  certain 
sets  of  cases,  and  left  them  to  be  taken  up  and  dealt  with  by  the  Crown 
acting  through  the  Lord  Chancellor.  I  cannot  stop  to  inquire  how  far  this 
was  due  to  an  excess  of  conservatism  in  our  forefathers,  how  far  to  the 
circumstances  of  the  time,  which,  while  circumscribing  the  action  of  the 
King  through  one  set  of  machinery,  left  him  free  to  act  through  another. 
Anyhow,  the  result  was  that  the  huge  system  which  we  call  Equity  grew 
up  side  by  side  with  the  Common  Law,  remained  distinct  from  it  in  England 
until  the  Judicature  Act  of  1873,  and,  I  believe,  remains,  in  some  States  and 
to  some  extent,  still  distinct  from  it  in  this  country.  In  a  broad  sense, 
however,  although,  speaking  technically,  we  distinguish  Common  Law  from 
Equity,  we  may  include  Equity  within  the  term  Common  Law,  when  we 
use  it  to  distinguish  the  law  of  England  and  America  from  the  Roman  Law 
of  the  European  continent,  or  of  Louisiana  and  Spanish  America.  And 
it  must  not  be  forgotten  that  not  only  had  Equity  become  thoroughly 
a  positive  system  and  a  technical  system  by  the  time  when  the  North 
American  colonies  were  founded,  but  also  that  it  had  been  largely  influenced 
by  the  same  historical  environment  and  had  been  moulded  by  the  same 
national  character  as  had  governed  the  growth  of  the  law  administered  in 
the  Common  Law  courts.  How  much  of  its  own  precision  and  certainty 
the  older  system  had  given  to  the  younger  system  may  be  seen  by  whoever 
will  compare  English  Equity  with  the  civil  Law  of  most  European  countries 
in  the  seventeenth  century. 

Setaohment  from  Foreign  Inflnonoei.— I  have  kept  to  the  last  the  most 
striking  of  all  the  historical  conditions  which  determined  the  character  of 
Anglo-American  law.  England  was  an  island.  The  influences  which 
governed  the  development  of  law  in  the  European  mainland  reached  her 
in  an  attenuated  form.  The  English  people  had  the  chance  of  making 
a  new  start  and  of  creating  a  system  of  law  for  themselves,  instead  of  merely 
adopting  or  adapting  the  Roman  jurisprudence,  as  did,  at  various  times 
and  in  diverse  ways,  the  French,  the  Spaniards,  the  Germans,  and  (ultimately 
and  indirectly)  nearly  all  modern  peoples  except  those  of  English  stock. 
We  must  not  indeed  exaggerate  the  originality  of  our  law.    It  is  not  as 

>  However,  in  the  present  session  of  Pariiament  an  Act  has  been  passed  providing 
for  an  appeal,  under  certain  circtunatances,  in  criminal  cases. 
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original  as  that  of  Iceland  would  probably  have  been,  had  Iceland  gone 
on  developing  the  legal  customs  she  had  formed  by  the  middle  of  the 
thirteenth  century.  It  is  not  original  in  the  sense  of  owing  little  or  nothing 
to  foreign  sources,  for  a  great  deal  of  law  flowed  from  Roman  fountains 
into  the  English  stream.  When  the  Lombard  Vacarius  taught  the  Roman 
Law  in  the  reign  of  King  Stephen  at  Oxford— this  is  among  the  very  first 
traces  we  have  of  that  famous  University — we  cannot  suppose  that  his 
hearers  were  confined  to  those  who  wished  to  practise  in  the  Ecclesiastical 
Courts.  In  the  next  century  we  find  Bmcton,  one  of  our  earliest  l^al  writers, 
copying  freely  from  the  Roman  Law  books,  though  he  frequently  also 
contradicts  them  when  English  usage  differed  In  the  fourteenth  and  fifteenth 
centuries  the  Ecclesiastical  Chancellors,  who  built  up  the  system  of  Equity, 
were  much  influenced  by  Roman  legal  doctrines,  drawn  largely  throu^ 
canonist  channels.  Still,  the  fiict  remains  that  the  law  of  England  was  a 
new  creation,  not  an  adaptation  of  the  law  of  the  Empire.  It  has  a  character 
and  a  quality  which  are  aU  its  own ;  and  its  free  spirit  and  tendencies  have 
always  stood  out  in  marked  contrast  to  the  despotic  spirit  and  tendencies 
which  France,  Spain,  and  Germany  inherited  from  the  imperial  jurisprudence. 
To  that  jurisprudence  it  was,  during  the  Middle  Ages  and  the  centuries  that 
followed,  as  much  superior  in  respect  for  freedom  and  in  what  may  be 
called  a  popular  flavour  as  it  was  inferior  in  the  philosophic  breadth  and 
elegance  of  the  ancient  sources  on  which  that  imperial  jurisprudence  was 
founded.  The  use  of  the  jury,  the  far  larger  place  assigned  to  oral  evidence, 
the  sharper  separation  of  issues  of  law  from  issues  of  fiict  are  among  the 
most  salient  points  in  which  its  distinctive  and  individual  quality  appears. 

I  had  intended  to  have  given  you  a  brief  sketch  of  the  earlier  history 
of  the  ancient  Roman  Law  for  the  sake  of  showing  how  the  characteristics 
of  that  great  rival  system  sprang  from  features  in  the  national  character  of 
the  Romans  in  their  Republican  days,  not  unlike  those  which  marked  our 
ancestors.  They  too  had  a  genius  for  law.  Less  imaginative,  less  artistic, 
less  acute  in  speculation,  altogether  less  intellectually  versatile  and  alert 
than  were  the  Greeks,  they  had  a  greater  capacity  for  building  up  and 
bringing  to  an  almost  finished  and  certainly  unsurpassed  perfection  a  body 
of  legal  principles  and  rules.  They  had  this  capacity  in  respect  of  gifts 
like  those  of  our  ancestors,  l^hey  realized  clearly  the  rights  of  the  individual 
as  against  the  State.  They  were  conservative.  They  had  the  power  of 
self-control.  They  were  filled  with  practical  good  sense.  But  this  great 
subject  is  too  great  to  be  dealt  with  at  the  end  of  an  address,  and  I  must 
be  content  with  recommending  it  to  the  attention  of  those  who  are  interested 
in  these  studies,  as  throwing  much  light  upon  the  general  tendencies  which 
have  governed  the  growth  of  law.  The  best  illustrations  of  English  legjal 
history  are  to  be  found  in  Roman  legal  history. 

I  have  so  far  been  speaking  of  the  Common  Law  as  a  product  of  the 
English  intellect  under  certain  peculiar  historical  conditions.    Bujt  if  it  was 
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a  result  it  was  also  a  cause.  It  reacted  powerfully  upon  the  people  that 
made  it.  Just  as  the  habit  of  physical  or  mental  exercise  strengthens  the 
body  or  the  mind  where  native  energy  has  made  exercise  enjoyable,  so  the 
Common  Law,  once  created,  began  to  develop  further  and  give  more  definite 
form  to  those  very  qualities  of  the  nation  whereto  its  own  features  were  due. 
Under  its  influence  the  national  mind  became  more  and  more  permeated 
by  the  spirit  of  legality.  It  grew  accustomed  to  resist  arbitrary  power,  but  as 
it  did  this  in  defence  of  prescriptive  right,  it  did  not  lapse  into  revolutionary 
ways.  Thus,  there  was  formed  the  idea  of  a  government  of  limited  powers, 
and  the  habit,  when  any  one  claimed  obedience,  of  requiring  him  to  show 
his  title  to  demand  it.  If  it  be  asked  why  should  not  such  a  conception  of 
the  legal  character  of  all  authority  belong  to,  and  arise  in,  every  duly  matured 
system  of  law,  the  answer  is  that  the  case  of  England  stood  alone  in  this, 
that  the  law  came  early  to  be  recognized  as  being  something  more  than  an 
expression  of  the  will  of  the  sovereign.  It  sprang  partly  out  of  the  old 
customs,  partly  (and  more  as  time  went  on)  from  an  assembly  which  was 
national  sdthough  not  yet  popular.  It  did  not  descend,  as  in  Continental 
Europe,  from  an  ancient  and  foreign  wisdom  or  authority.  It  was  English. 
It  came  not  from  above  but  from  all  around.  In  England,  moreover,  there 
were  among  the  men  who  knew  and  practised  the  law  not  a  few  persons 
of  independent  social  standing.  They  were  largely  the  lesser  landholders 
and  the  younger  sons  or  nephews  of  some  of  the  larger  landholders ;  and  so 
they  formed  a  link  between  the  noble  and  the  middle  classes.  Unlike  the 
lawyers  of  France,  those  of  England  did  not  generally  depend  on  the  Crown, 
and  they  were  ready  on  occasion  to  oppose  it.  Thus,  although  the  people 
at  large  knew  little  of  the  details  of  the  law,  the  spirit  of  independent  l^;ality 
was  diffused  through  the  nation,  and  legality  was  not  the  docile  servant  of 
power,  as  it  became  in  countries  where  both  physical  force  and  the  function 
of  making  or  declaring  the  law  were  in  the  hands  of  the  executive  ruler. 

How  great  a  part  the  conception  of  the  legal  rights  of  the  subject  or 
citizen  against  the  Crown  or  the  State  power  played  in  English  and  American 
history  is  known  to  you  all.  Still  less  need  I  dwell  on  the  capital  importance 
for  the  whole  political  system  of  the  United  States  of  that  doctrine  of  limited 
powers  which  has  been  so  admirably  wqrked  out  in  your  Constitutions,  nor 
of  that  respect  for  a  defined  legal  right  which  supports  their  provisions.  The 
life  o[  every  nation  rests  mainly  on  what  may  be  called  its  fixed  ideas,  those 
ideas  which  have  become  axioms  in  the  mind  of  every  citizen.  They 
are  stronger  than  fundamental  laws,  because  it  is  they  that  give  to  funda- 
mental laws  their  strength.  They  are,  as  the  poet  says,  "  the  hidden  bases 
of  the  hills."  Now,  it  was  mainly  by  the  Common  Law  that  these  fixed 
and  fundamental  ideas  were  moulded  whereon  the  constitutional  freedom 
of  America,  as  of  England,  rests. 

The  Common  Law  in  Amorioa. — One  hundred  and  thirty-one  years 
have  now  passed  since  the  majestic  current  of  the  Common  Law  became 
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divided  into  two  streams  which  have  ever  since  flowed  in  distinct  channels. 
Water  is  naturally  affected  by  the  rock  over  or  the  soil  through  which 
it  flows,  but  these  two  streams  have  hitherto  preserved  almost  the  same 
tint  and  almost  the  same  flavour.  Many  Statutes  have  been  enacted  in 
England  since  1776,  and  many  more  enacted  here,  but  the  character  of 
the  Common  Law  remains  essentially  the  same,  and  it  forms  the  same 
mental  habits  in  those  who  study  and  practise  it  An  American  counsel 
in  an  English  court,  or  an  English  counsel  in  an  American  court,  feels  himself 
in  a  familiar  atmosphere,  and  understands  what  is  going  on,  and  why 
it  is  going  on,  because  he  is  to  the  manner  born.  You  read  and  quote 
our  law  reports,  though  they  are  nowadays  too  largely  filled  by  decisions 
on  recent  Statutes;  we  read  and  quote  yours,  though  embarrassed  by  the 
enormous  quantity  of  the  food  (not  all  of  it  equally  nutritious)  which  you 
annually  present  to  our  appetite.  In  nothing,  perhaps,  does  the  substantial 
identity  of  the  two  branches  of  the  old  stock  appear  so  much  as  in  the 
doctrine  and  practice  of  the  law,  for  the  fact  that  many  new  racial  elements 
have  gone  to  the  making  of  the  American  people  causes  in  this  sphere  very 
little  difference.  It  is  a  bond  of  union  and  of  sympathy  whose  value  can 
hardly  be  overrated.  An  English  visitor  who  has  himself  been  trained 
to  the  law  can  find  few  keener  pleasures  than  that  which  my  friends  Lord 
Justice  Kennedy,  Sir  Kenelm  Digby,  Sir  Frederick  Pollock  (together  with 
your  other  English  legal  visitors)  and  I  enjoy  in  being  here  to-day  among 
so  many  eminent  members  of  our  own  profession,  and  in  seeing  how 
influential  and  how  respected  a  place  that  profession  holds,  and  has  always 
held,  in  the  United  States.  It  is  a  bond  of  sympathy  not  least  because 
it  is  a  source  of  common  pride.  There  is  nothing  of  which  you  and  we 
may  be  more  justly  proud  than  that  our  common  forefathers  reared  this 
majestic  fabric,  which  has  given  shelter  to  so  many  generations  of  men 
and  from  which  there  have  gone  forth  principles  of  liberty  by  which  die 
whole  world  has  profited.  The  law  of  a  nation  is  not  only  the  expression 
of  its  character,  but  a  main  factor  in  its  greatness.  What  the  bony  skeleton 
is  to  the  body,  what  her  steel  ribs  are  to  a  ship,  that  to  a  State  is  its  law, 
holding  all  the  parts  fitly  joined  together,  so  that  each  may  retain  its  proper 
place  and  discharge  its  proper  functions.  The  Common  Law  has  done 
this  for  you  and  for  us  in  such  wise  as  to  have  helped  to  form  the  mind 
and  habits  as  well  of  the  individual  citizen  as  of  the  whole  nation.  Parts 
of  it  they  cannot  understand ;  and  when  that  is  so  they  had  better  not  try, 
but  be  content  to  seek  your  professional  advice.  But  it  is  all  their  own. 
They  can  remould  it  if  they  will.  Where  a  system  of  law  has  been  made 
by  the  people  and  for  the  people,  where  it  conforms  to  their  sentiments  and 
breathes  their  spirit  it  deserves  and  receives  the  confidence  of  the  people. 
So  may  it  ever  be  both  in  America  and  in  England. 


A   MODERN    DIVORCE    LAW. 

Our  summary  of  legislation  of  the  United  States  has  mentioned  more  than 
one  Law  relating  to  divorce  or  judicial  separation,  and  containing  provisions 
unknown  in  other  countries.  We  have  received  from  the  Government  of 
Monaco  a  copy  of  a  new  Statute  on  the  subject  which  goes  far  beyond  the 
scope  of  the  English  law  and,  probably,  American  Statutes.  To  the  Law  of  July 
last  introduced  into  the  Principality  regulating  divorce  and  judicial  separation 
is  prefixed  an  interesting  Exposk  des  motifs  by  M.  Roussel.  Into  the 
codes  of  the  Principality  have  been  introduced  some  remarkable  inno- 
vations, due  mainly  to  the  present  ruler  or  to  President  de  Rolland. 
Monaco  claims  to  be  in  the  van  of  progress,  to  be  pre-eminently 
a  country  of  initiative  and  enlightenment.  The  new  Law  sanctions 
divorce;  but  it  does  much  more.  It  strikes  out  a  bold  course  along 
paths  upon  which  some  young  communities  are  tentatively  advancing. 
*'  U^tablissement  du  divorce  et  la  transformation  du  regime  de  la  separation 
de  corps  fournissent  it  la  Principautd  une  double  occasion  de  r^aliser  scien- 
tifiquement  un  progrbs  social.*'  There  is  to  be  a  new  conception  of 
marriage.  It  is  not  to  be  indissoluble ;  the  grounds  of  dissolution  are  to  be 
gready  enlarged.  But  it  is  not  to  be  regarded  as  a  contract  between 
individuals ;  it  is  to  be  a  "  contrat  social " ;  society  is  profoundly  interested 
in  its  durability ;  the  parties  to  it  are  to  be  guarded  a^inst  their  passing 
impulses  or  caprice.  The  cardinal  principle  as  expressed  in  the  report  is, 
''  La  soci^t^  a  besoin,  pour  conserver  et  s^am^liorer,  de  mariages  unis  et  de 
families  saines."  The  one  test  to  be  applied  in  regard  to  State  intervention 
is,  "  L'objet  du  mariage  peut-il,  oui  ou  non,  fttre  rempli  ? "  The  writers  of 
the  report  state  that  the  Monaco  Government  are  not  at  present  prepared  to 
push  to  the  full  consequences  the  principle  which  they  have  adopted  as 
their  guide.  But  the  new  Law  goes  a  long  way,  as  appears  from  Article  5, 
the  most  important  in  the  Statute. 

''  Lorsque  Tun  des  ^poux  sera  atteint  d'ali^nation  mentale,  d'^pilepsie,  de 
d^lire  alcoolique  ou  de  syphilis,  le  divorce  pourra  6tre  demand^  par  Tautre 
^poux  aux  conditions  suivantes  : — 

'*  I.  Si  la  maladie  est  pr^um^  incurable. 

"  2.  Si  elle  est  de  nature  k  compromettre  la  s^curit^  ou  la  sant^  du 
conjoint  ou  des  enfants  n^s  ou  k  naitre. 

"3.  En  ce  qui  touche  Tali^nation  mentale,  si  celle-ci  a  dur^  trois  ans 
avant  la  formation  de  la  demande  de  divorce. 
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''  4.  En  ce  qui  touche  T^pilepsie  et  le  d^lire  akoolique,  si  les  criaes 
8ont  fr^uentes. 

"  5.  En  ce  qui  toudie  b  syphilis,  si  elle  pent  6tre  constat^e  chez  le  omjoint 
oontre  lequel  le  divorce  est  demand^  alors  m£me  qu'il  ne  Taurait  ni  com- 
munique au  conjoint-demandeur  ni  transmise  aux  enfants  communs,  et 
dans  le  cas  oti  il  Taurait  communique  ou  tnmsmise,  alors  mftme  qu'Q 
pourrait  arguer  de  son  ignorance ;  toutefois  le  divorce  ne  pouna  ttre  accord^ 
si  la  maladie  du  conjoint-d^fendeur,  contract^  ant^rieurement  au  manage, 
a  ^t^  avant  la  calibration  connue  de  son  conjoint. 

"  L'existence  et  la  pr^omption  d'incurabilit^  des  maladies  seront  dtablies 
par  trois  m^ecins  experts  d^ign^s  par  le  President  du  Tribunal  sup^rieur. 

"  La  designation  des  experts  sera  faite,  s'il  y  a  lieu,  par  le  Prudent  du 
Tribunal  sup^rieur  aussitdt  aprfcs  la  tentative  de  conciliation,  laquelle,  dans 
le  cas  oh  le  divorce  serait  demand^  pour  cause  de  syphilis,  devra  toe  faite 
dans  un  d^lai  de  huit  jours  k  partir  de  la  demande.** 

In  several  other  respects  the  Monaco  law  departs  from  the  French  law, 
upon  which  it  is  partly  modelled  Thus,  it  does  not  admit  the  same  grounds 
for  divorce  at  the  instance  of  wives  as  at  the  instance  of  husbands;  it 
approaches  nearer  to  the  English  law.  Another  deviation  from  the  French 
model  is  with  respect  to  remarriage;  unlike  the  French  law,  it  allows 
remarriage  without  restriction.^  The  Monaco  Ordinance  differs  from 
some  other  laws  claiming,  as  it  claims  to  be,  highly  progressive:  it 
admits  judicial  separation,  "  La  coexistence  du  divorce  et  de  la  separation 
de  corps  constitue  un  hommage  d^cisif  aux  principes  de  r^galite  des  cultes 
et  de  la  liberty  des  consciences."  The  measure  contains  machinery  for 
bringing  about  conciliation  between  the  parties.  As  to  this  it  will  be 
noted  that  the  law  (Article  10)  distinctly  prohibits  the  presence  of  pro- 
fessional advisers. 

>  See,  however,  the  recently  passed  Uw  described  in  the  Review  of  Frendi 
LegisUtaon,  p.  a6o. 


THE   GREAT  JURISTS   OF  THE  WORLD, 

VIII.— CiESAR  BONESANA,  MARQUIS  DI  BECCARIA. 

[Contributed  by  Thomas  Rawling  Bridgwater,  Esq.] 

This  eminent  Italian  Jurist,  descended  from  an  ancient  family,  was  bom 
1735  at  Milan,  and  died  in  that  city  1794.  Educated  by  the  Jesuits 
of  Panna,  he  was  one  of  the  first  members  of  a  literary  society  which 
was  formed  in  Milan  on  the  model  of  that  of  Helv^tius,  his  elder  by 
twenty  years. 

Beccaria  published  a  journal  //  Caffi^  or  Le  Cafi^  about  1763, 
after  the  manner  of  The  Spectator^  by  Addison,  jointly  with  the 
distinguished  brothers  Peter  Verri,  statesman  and  author,  and  Count 
Alexander  Verri,  barrister  and  historian,  both  Milanese  of  the  same  period. 

The  object  of  this  Journal  was  to  spread  new  ideas  in  Italy.  The  writing 
of  these  ideas  led  Beccaria  to  see  the  iniquities  of  the  criminal  justice  of  his 
day,  and  by  the  advice  of  the  brothers  Verri,  he  was  persuaded  to  write 
his  famous  treatise  Dei  Delittie  delle  Fene.  This  book  was  commenced  1763 
and  was  published  1764.  It  was  translated  into  several  languages  and 
universally  admired — into  French  (1766)  under  the  name  of  Des  Dilits  et  des 
Peines^  with  a  commentary  attributed  to  Voltaire,  and  into  English  (1766) 
under  the  title  of  An  Essay  on  Crimes  and  Punishments. 

The  author  of  this  celebrated  work  was  not  at  the  time  quite  twenty-seven 
years  of  age.  Many  times  he  nearly  abandoned  his  undertaking,  for  he 
was  easily  discouraged,  being  of  a  lethargic  and  nervous  temperament 
'*I  owe  all,"  he  said,  ''to  French  books;  they  have  developed  in  my 
soul  the  feeling  for  humanity  previously  filled  with  eight  years  of  fanatical 
education."  He  frequently  quoted  those  authors  which  were  to  him  the 
roost  familiar,  D'Alembert,  Diderot,  Buffon,  Hume,  Condillac,  Montesquieu, 
Helv^tius.  "Their  immortal  works  were  my  continual  reading,  the 
object  of  my  preoccupation  during  the  day  and  of  my  meditation  during 
the  night"  The  work  of  Helv^tius,  L Esprit^  or  The  Mind  (wherein  it  was 
suggested  that  virtue  and  vice  chiefly  depended  on  climate),  awoke  his 
attention  to  all  the  blindness  and  misery  of  humanity. 

After  the  completion  of  his  writings  he  feared  to  publish  them.  Not- 
withstanding the  protection  he  had  under  the  administration  of  C(Mnte 
Firmiani,  he  secretly  published  them  in  Livoume.    In  1764  he  wrote  to 
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Pierre  Verri,  ''If  our  friendship  had  not  sustained  me,  I  should  have 
abandoned  my  project,  for  by  inclination  I  prefer  obscurity."  He  feared 
persecution,  and  often  veiled  his  thoughts  in  vague,  uncertain  expressions. 

His  reply  to  TAbb^  Morellet,  who  reproached  him  for  obscurity 
in  some  of  his  passages,  was:  ''I  ought  to  tell  you  that  I  have  had 
before  me  whilst  writing  the  example  of  Machiavel,  of  Galileo,  and  Giannone. 
I  have  heard  the  clank  of  the  chains  of  superstition  and  fanaticism  stifling 
the  cry  of  truth,  and  the  sight  of  this  startling  spectacle  determined  me  to 
envelop  the  light  in  cloud.  I  wish  to  defend  the  cause  of  humanity  without 
being  a  martyr." 

The  Essay  on  Crimes  and  Punishments  appeared  as  the  outcome  of  his 
study  of  French  philosophy,  of  French  rationalism,  as  bearing  on  existing  penal 
legislation.  It  invoked  juridical  tradition,  reason,  and  sentiment  It  eloquently 
interpreted  the  protestations  of  the  public  conscience  against  secret  procedure ; 
against  the  oath  imposed  on  the  accused;  against  confiscation,  infamous 
punishments :  their  inequality,  and  the  atrocity  of  torture.  It  separated  clearly 
divine  justice  from  human  justice,  crimes  from  sins,  repudiated  the  right 
of  vengeance,  assigned  rightly  the  basis  of  punishment  fdr  general  use, 
declared  the  punishment  of  death  useless,  demanded  the  proper  proportion 
of  punishments  to  crimes  and  the  separation  of  judicial  power  from  that 
of  legislative  power.  Never  did  a  book  appear  at  a  more  opportune  time. 
It  had  an  extraordinary  success;  it  was  an  event;  in  eighteen  months 
from  publication  it  passed  through  six  editions;  in  a  few  years  through 
thirty-two  Italian  editions ;  four  editions  of  the  English  translation  were  issued 
and  it  was  translated  into  most  European  languages.  The  French  philosophers 
welcomed  it  with  enthusiasm,  as  the  result  and  to  the  honour  of  their 
doctrines.  L'Abb^  Morellet  translated  it;  Diderot  annotated  it;  Voltaire 
commentated  it.  It  was  applauded  by  D'Alembert,  Buffon,  Helv^tius, 
Baron  d'Holbach  and  all  the  dmes  sensibles.  Perhaps  no  book  of  the  kind 
was  ever  received  with  more  avidity,  more  generally  read,  or  more  universally 
applauded.  There  was  also  published  a  commentary,  attributed  to  Voltaire. 
There  is  no  evidence  of  this  being  Voltaire's  except  that  of  public 
opinion. 

In  1766  Beccaria  went  to  Paris  and  was  received  everywhere  with  the 
most  lively  admiration  and  sympathies,  con  adorazione^  says  Alexander 
Verri,  who  accompanied  him.  The  visit  lasted  only  a  few  weeks.  Happily 
married  to  a  wife  he  adored,  and  whom  he  left  at  Milan,  he  could  not 
live  away  from  her,  constandy  writing  to  her,  expressing  his  sorrow  at  not 
seeing  her,  and  inconsolable  at  leaving  her.  *^  Souviens-M"  he  wrote  to 
her,  ''  whom  I  prefer  to  all  Paris,  the  most  attractive  place  in  the  world. 
My  wife,  my  children,  and  my  friends  fill,  without  ceasing,  my  thoughts. 
Imagination,  the  despot  of  my  life,  leaves  me  to  enjoy  neither  the  spectacles 
of  nature  nor  those  of  art,  which  are  not  wanting  in  this  journey  and  in 
this  beautiful  city." 


CiESAR  BONESANA,   MARQUIS  DI  BECCARIA.  aai 

Returning  to  Milan,  he  never  again  left  that  dty.  His  life  flowed  on, 
as  he  said,  peacefully  and  in  solitude.  ('*  lo  meno  una  vita  tranquilla  e 
solitaria.")  Some  passages  in  his  book  which  touched  on  religion  dis- 
turbed him,  but  no  denunciation  followed.  "Le  Comte  Firmiani,"  he 
wrote  to  PAbb^  Morellet,  "protected  my  book,  and  it  is  to  him  that  I 
owe  my  tranquillity."  He  was  far  from  being  insensible  to  glory;  he 
recognised  that  a  literary  reputation,  liberty  for  himself,  and  a  compassion 
for  the  misfortunes  of  mankind,  were  in  him  three  sentiments  equally 
alive,  but  he  wished  for  a  glory  which  would  not  disturb  him  or  require 
him  to  sacrifice  the  repose  and  the  happiness  of  his  private  life.  His 
enthusiasm  for  reform  fell  short  before  this  peril,  and  he  wisely  conciliated 
the  established  power. 

In  1768  the  Austrian  Government,  hearing  that  Beccaria  had  refused 
the  offer  of  Catherine  II  to  live  in  St  Petersburg,  created  in  his  favour, 
at  Milan,  a  chair  of  political  economy.  He  was  induced  by  this  honour 
conferred  on  him  to  publish  some  work  upon  this  subject.  He  had  the  satis- 
faction in  seeing  during  his  life  the  introduction  into  legislation  of  the 
principles  that  he  had  proclaimed.  He  took  part  in  1791  in  the  Milanese 
Commisson  instituted  for  the  reform  of  civil  and  criminal  procedure. 

L'Abb^  Morellet,  the  translator  of  Beccaria's  great  work,  said  that  its  author 
was  actuated  by  true  sentiment,  love  of  literary  fame,  love  of  liberty,  and  com- 
passion for  the  unhappy  condition  of  mankind  enslaved  by  so  many  errors. 
<<  Beccaria,"  said  M.  Villemain,  **  had  a  sensible  and  generous  heart,  rather 
than  a  far-seeing  mind ;  a  man  full  of  ideas.  One  owes  to  the  author  of 
Tke  Essay  on  Crimes  and  Punishments  an  everlasting  recognition,  though 
his  work  could  not  be  considered  as  that  of  a  genius." 

''Beccaria,"  said  M.  Mougin  (Encyclopidie  Nouvelle\  ''was  never  a 
thinker.  He  was  confused  by  an  equal  admiration  for  two  different  men, 
Helv^tius  and  Montesquieu.  Between  these  two  different  men,  he  himself 
(their  pupil)  said  he  could  see  no  distinction — to  him  they  were  both 
philosophers.  In  these  two  lives  he  saw  only  their  feeling  for  humanity 
and  a  tenderness  for  every  one.  He  could  not  fathom  their  assertions,  often 
diverse  and  contradictory,  either  in  the  germ  or  developing.  His  work  was 
not  one  of  original  thought,  of  learned  and  profound  thought,  which  one 
expects  to  find  in  Beccaria." 

"The  age  in  which  Beccaria  wrote,"  said  M.  Lerminier,  "was  one  in 
which  the  rights  of  humanity  (before  ignored  and  violated)  were  suddenly 
and  quickly  sought  to  be  established.  The  science  of  criminal  law  was 
without  scientific  character,  and  met  with  general  opposition.  It  was  a 
period  when,  in  the  pursuit  of  such  a  reform,  talent  was  genius,  and 
courage  was  talent — one  who  took  the  lead  was  certain  to  receive  the 
esteem  and  admiration  of  his  contemporaries.  Beccaria  published  his 
Essay  on  Crimes  and  Punishments  not  as  a  scientific  work,  but  as  a 
zealous  pamphlet,  which  showed  the  enthusiasm  of  his  opinions." 


aaa  THE  GREAT  JURISTS  OF  THE  WORLD: 

Another  writer  says:  "These  appreciations  do  not  seem  to  render 
sufficient  justice  to  Beccaria.  All  the  world  now  recognises  that  Beccaria 
took  up  the  reform  of  penal  legislation,  which  he  pleaded  with  a  luminous 
reason,  an  eloquent  passion,  and  won  almost  immediately  an  honour  no  one 
could  share  with  him.  The  rapidity  of  his  success  seemed  to  diminish 
his  merit  It  was  at  the  same  time  his  good  fortune  to  formulate  the 
sentence  pronounced  at  a  later  period,  by  the  public  opinion  of  all  Europe 
against  existing  judicial  institutions.  Is  that  the  idea  we  ought  to  have  of 
Beccaria  ?  Has  his  book  only  been  negative,  or  destructive,  or  revolutionary  ? 
Ought  one  to  consider  his  '  Essay '  as  a  mere  pamphlet,  that  is  to  say,  a 
mere  incident?  It  is  a  work  in  all  the  acceptance  of  the  word.  For 
Beccaria  was  not  bom  to  destroy  the  ancient  edifice  of  a  legislation 
previously  so  odious.  He  dug  the  foundations  of  a  new  edifice,  he 
fashioned  the  material,  he  traced  the  plan.  The  Essay  on  Crimes  and 
Punishments  is  one  of  the  books  of  the  eighteenth  century  from  vdiich 
one  can  even  at  this  day  draw  some  lessons.  One  must  not  forget  that 
Beccaria  was  the  first  publicist  to  question  the  law  as  to  the  punishment 
of  death.  His  name  will  ever  be  associated  with  the  idea  of  the 
suppression  of  the  scaffold.  Whatever  objection  there  may  be  to  this 
idea,  one  must  always  recognise  that  Beccaria  was  brave  and  original 
enough  to  proclaim — in  the  face  of  legislators  who  maintained  a  vigorous 
belief  to  the  contrary,  and  of  philosophers  who  justified  it,  and  of  all 
history,  which  proved  that  the  punishment  of  death  was  applied  every- 
where and  at  all  times — ^that  this  punishment  exceeded  the  right  of  the 
l^slator  and  the  Judge ;  in  one  word,  he  denied  their  right,  in  the  name 
of  the  human  heart— that  source  of  all  great  thoughts  (according  to 
Vauvenargues)  of  the  past,  of  the  present,  and  until  cold  reason  appears  to 
repress  it,  also  of  the  future. 

After  this  is  it  true  to  say  that  societies  for  the  promotion  of  that  principle 
and  the  social  philosophy  of  the  eighteenth  century  owe  nothing  to  Beccaria? 
Was  he  not,  as  he  said  of  himself,  in  the  track  of  the  French  philosophers  ? 
He  did  not  work  his  thoughts  in  new  ways,  he  worked  upon  the  lines  of 
the  old  masters.  He  accepted  without  dispute  the  'contrat  social'  of 
Rousseau.  He  supposed,  like  Rousseau  (and  by  so  doing  followed  in 
the  same  stream  of  ideas  where  Rousseau  and  Helv^tius  had  given  him 
the  lead),  that  this  contract  was  founded  on  social  grounds,  derived  from 
a  common  want,  a  common  interest.  Like  Voltaire,  Beccaria  saw  in  the 
religious  institutions  of  humanity  nothing  but  the  politics  of  legislators, 
the  work  of  daring  men,  which  deceived  others,  who,  like  themselves, 
trained  the  ignorant  to  follow  in  their  steps." 

Another  writer  says  :  "  When  the '  Essay '  appeared  Beccaria  was  stamped 
with  that  immortality  which  belongs  only  to  geniuses,  bom  to  be  the 
benefactors  of  their  times.  Quique  sui  memores  alios  ftcert  mertndo^  never 
before  did  so  small  a  book  produce  so  great  an  effect,  never  were  troths 
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so  consoling  and  sacred  compressed  into  so  small  a  space.  Innocence  and 
justice,  human  liberty  and  social  peace  were  shown  to  the  world  welded 
into  one  indissoluble  link.  The  origin,  the  basis,  and  the  limits  of  the  right 
to  punish  were  presented  in  such  a  manner  impossible  to  be  ignored. 
The  l^slator  knew  that  he  should  not  pronounce  judgment,  and  the  Judge 
that  he  should  only  interpret  the  laws." 

Mr.  Dumont  wrote  in  x8ii:  "Beccaria  first  examined  the  efiScacy  of 
punishments  by  considering  their  effect  upon  the  human  heart;  by 
calculating  the  force  of  the  motives  by  which  individuals  are  impelled  to 
the  commission  of  crimes,  and  of  those  opposite  motives  which  the  law 
ought  to  present.  This  species  of  analytical  merit  was,  however,  less  the 
cause  of  his  great  success  than  the  courage  with  which  he  attacked 
established  errors,  and  that  eloquent  humanity  which  spreads  so  lively  an 
interest  over  his  work  " ;  after  this,  says  M.  Lunefont,  "  I  scruple  to  say  that 
he  is  destitute  of  method,  that  he  is  not  directed  by  any  general  principle, 
that  he  only  glances  at  the  most  important  questions,  that  he  carefuUy 
shows  all  practical  discussions  in  which  it  would  have  been  evident  that 
be  was  acquainted  with  the  science  of  jurisprudence.  He  announces  two 
distinct  objects :  Crimes  and  Punishments ;  he  adds  to  these  occasionally 
Procedure ;  and  these  three  vast  subjects  with  difficulty  furnish  matter  for 
one  little  volume." 

The  editions  of  this  work,  not  more  than  two  hundred  pages,  including 
the  commentary  attributed  to  Voltaire,  multiplied  rapidly.  In  Italy  three 
editions  were  sold  in  the  first  six  months,  and  three  more  the  following 
year.  It  was  translated  into  French  (1766)  at  the  instance  of  Malesherbes, 
by  TAbb^  Morellet,  who  brought  into  this  work  his  passionate  interest  for 
human  misery,  and  arranged  the  different  parts  of  this  fine  work  in  an 
order  he  judged  suitable,  and  approved  by  Beccaria. 

M.  ChaUon  de  Lisy  published  a  second  translation,  and  in  1797  a 
second  edition  of  Morellet's  translation  appeared  with  notes  by  Diderot, 
tc^ether  with  St  Aubin's  translation  of  Bentham's  Theory  of  Penal  Law. 
In  Prussia,  in  Russia,  and  in  Tuscany,  the  sovereign  and  the  people  honoured 
the  man  who  was  at  the  time  the  defender  of  the  safety  of  subjects  and  of 
the  stability  of  Governments.  Catherine  II  of  Russia  had  the  "Essay" 
translated  and  inserted  among  her  new  Code  of  laws,  abolished  torture  in 
her  dominions,  and  accompanied  the  abolition  by  an  edict  of  toleration. 
Frederick  of  Prussia  and  Duke  Leopold  of  Tuscany  took  the  same  step. 
The  movement  that  destroyed  torture  was  an  emotional  one  rather  than 
an  intellectual  one.  Joseph  II  of  Austria  soon  after  abolished,  with  few 
exceptions,  the  punishment  of  death  throughout  his  dominions.  The 
administration  of  Berne  ordered  a  medal  to  be  coined  in  Beccaria's  honour. 
Coray  translated  the  "  Essay  "  into  Greek  and  published  it  in  1802.  Lord 
Mansfield,  it  is  said,  never  pronounced  the  name  of  Beccaria  without  a 
visible  sign   of  respect.    So  great  a  success,  even  though  it  was  in  the 
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interests  of  humanity,  was  not  exempt  from  attacks  of  envy  and  fanaticism. 
These  attacks  were  brought  against  him  in  Milan,  accusations  of  impiety 
and  sedition.  The  powerful  influence  of  Count  Firmiani  alone  protected 
him,  declaring  that  the  author  and  his  work  were  under  his  protection,  he  had 
created  for  him  in  Milan  the  chair  of  political  economy,  and  when  it  was 
established  Beccaria  endeavoured  to  teach  those  who  had  formerly  planned 
his  ruin.  Beccaria's  other  important  works  were :  On  the  Disorder  of  Money 
in  the  State  of  Milan  and  the  Means  of  Remedying  it  (1792),  Researches  upon 
the  Nature  of  Style  (1765),  an  ingenious  reflection  upon  the  formation  of 
languages—where  the  author  alluded  to  two  principles — ^the  expression  of 
pleasure  and  of  sorrow  and  the  imitation  of  objects.  It  was  printed  in  his 
Journal  Le  Cafi  and  translated  (177 1)  by  TAbb^  Morellet;  Discourse 
upon  Commerce  and  Public  Administration  (1769) ;  translated  by  Antoine 
Comparet ;  Report  upon  a  Project  of  Uniformity  of  fVe^hts  and  Measures 
(1781). 

A  hundred  years  after  the  publication  of  the  Essay  on  Crimes  and 
Anishment,  Caesar  Cantd,  a  learned  Milanese  historian,  published  a  work 
called  An  Essay  on  Beccaria  and  the  Penal  Law.  This  work  appeared 
in  Italian  in  Florence  in  1862.  In  this  long  and  complete  monograph 
Cantii  first  examined  the  earlier  state  of  penal  legislation  before  the  time 
of  Beccaria ;  the  prisoner,  his  punishments  in  Italy,  and  especially  of  the 
Milanese  at  that  period,  and  of  torture  previous  to  and  since  the  Christian 
era.  He  cited  the  most  important  Roman  authorities  upon  penal  law 
and  torture,  and  mentioned  the  most  ancient  works  which  he  had  read  on 
the  applications  of  that  punishment.  He  cited  the  work  of  Martin  Bernard, 
which  reverted  to  the  early  times  of  Christianity,  La  Tortura  ex  forts 
Christianorum  proscribenda^  and  a  jurisconsult  Groevius  who,  before  Beccaria, 
had  shown  their  iniquity.  The  authors  he  cited  in  this  work  are  innumerable. 
There  is  not  a  criminologist  of  the  least  distinction  whom  he  did  not 
bring  to  light.  Cantii,  after  he  had  written  the  history  of  Beccaria's  great 
work,  demonstrated  the  doctrines  of  the  Encyclop6distes,  the  social  contract, 
the  system  which  gave  society  the  right  to  defend  itself,  which  forms  the 
basis  of  law,  and  the  foundation  of  punishment. 

Passing  from  the  theoretical  to  the  practical,  Cantii  reviewed  and  criticised 
the  reforms  which  were  accomplished  under  the  influence  of  Beccaria's 
book,  and,  approaching  the  theories  and  modem  application  of  the  criminal 
law,  he  appreciated  with  a  profound  suggestion  the  juridical  strength  and 
philosophy  of  Beccaria's  work.  In  his  appreciations  of  the  law  of 
punishment,  Cantii  was  inspired  by  some  clearer  principle,  and  criticised 
the  theories  of  Beccaria  founded  upon  the  system  of  the  origin  of  society, 
such  as  were  conceived  by  the  philosophers  of  that  period.  He  reproached 
Beccaria  for  resisting  the  interpretation  of  the  law,  enumerating  the  cases 
where  this  interpretation  was  perhaps  useful  and  necessary,  noting  at  the 
same  time  the  economical  errors  of  Beccaria.    He  nevertheless  assigned  him 
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his  true  place  in  the  reform  of  criminal  jurisprudence,  and  concluded  that 
if  Beccaria  was  not  quite  the  first  to  demand  reform,  the  glory  of  accomplish- 
ment was  at  least  his  alone.  In  a  word,  Cantti  admires  and  criticises  at 
the  same  time. 

Beccaria's  work  was  not  intended  to  be  a  complete  system  of  penal 
law ;  it  was  mainly  directed  against  the  most  flagrant  errors  and  abuses  of 
contemporaneous  legislation,  particularly  against  the  abolition  of  torture 
and  the  punishment  of  death.  These  two  forms  of  punishment  previous 
to  the  days  of  Beccaria  were  the  chief  and  largely  the  only  forms  of 
punishment  Two  of  his  objections  to  the  punishment  of  death  were — 
that  as  a  deterring  example  execution  lasts  so  short  a  time,  whereas 
perpetual  slavery  (his  mode  of  punishment  for  the  greatest  crime)  affords 
a  more  lasting  example,  and  that  capital  punishment  is  too  great  an 
example  of  barbarity.  "If,"  he  wrote,  "the  passions  or  necessity  of 
wars  have  taught  men  to  shed  the  blood  of  their  fellow-creatures,  the 
laws  which  are  intended  to  moderate  the  ferocity  of  mankind  should 
not  increase  it  by  the  example  of  barbarity,  the  more  horrible,  as  this 
punishment  is  usually  attended  with  formal  pageantry."  It  was  to  his 
impressive  style,  his  lively  eloquence,  that  the  author  of  the  famous  "  Essay  " 
owed  his  success,  and  the  diffusion  of  his  principles  to  the  animated 
style  in  which  he  appealed  to  the  feelings  of  mankind. 

Bentham,  writes  Mr.  C.  M.  Atkinson,  followed  Beccaria,  and  denounced, 
as  a  false  principle  that  had  long  reigned  a  tyrant  throughout  the  best 
province  of  penal  law,  this  '*  reasoning  by  antipathy,"  as  he  phrased  it ; 
for  it  ia  but  an  irrational  subjection  to  the  blind  impulses  of  anger  and 
revenge  which  have  in  all  ages  obscured  the  vision  of  judges  and  legislators. 

Bentham  (1747-1832)  was  a  contemporary  of  Beccaria,  who  is  said  to  have 
stated  during  different  periods  of  his  life  that  he  took  the  "Greatest 
Happiness"  principle  from  Hume,  Montesquieu,  Barrington,  Beccaria,  and 
Helv^tius.  Bentham  had  noted  in  his  commonplace  book  that  Priestley 
was  the  first  (unless  it  was  Beccaria)  who  taught  his  lips  to  pronounce 
the  sacred  truth  that  ''the  greatest  happiness  of  the  greatest  number  is 
the  foundation  of  morals  and  legislation."  ^ 

^  According  to  M.  Hal^vy,  Beccaria  sketched  the  ideas  in  outline,  but 
did  not  approach  Bentham  either  in  vigorous  definition  of  the  principles  or 
in  the  systematic  development  of  their  far-reaching  consequences.  Bentham, 
says  Professor  Montague,  grasped  with  astonishing  firmness  axioms  which 
Beccaria  had  merely  indicated  with  the  light  touch  of  an  essayist. 

W.  E.  H.  Lecky,  reviewing  the  effect  of  Beccaria's  work  upon  torture, 
says:'  "In  Italy,  the  great  opponent  of  torture  was  Beccaria.  The 
movement  that  destroyed  torture  was  much  less  an  intellectual  than  an 

*  Btniham,  Mm  Lift  and  fVork,  by  C.  M.  AtUnsoDi  Stipendiary  Magistrate  for  Leeds. 
pp.  30»  3«»  36,  i^  161. 

*  RathnaUsm  in  Eittrope,  vol.  i.  p.  331. 
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emotional  movemeDt  It  represented  much  less  a  discovery  of  the  reason 
than  an  increased  intensity  of  sympathy.  There  is  perhaps  one  exception 
to  this.  Beccaria  grounded  much  of  his  reasoning  on  the  doctrine  of  the 
Social  Compact.  I  cannot,  however,  think  that  this  argument  had  much 
influence  in  producing  the  change."  Reviewing  its  effect  on  the  Penal  Code 
he  says  ^ :  "  The  reform  in  England,  as  over  the  rest  of  Europe,  may  be 
ultimately  traced  to  that  Voltarian  School  of  which  Beccaria  was  the  repre- 
sentative, for  the  impulse  created  by  the  treatise  On  Crimes  and  Punishr 
ments  was  universal,  and  it  was  the  first  great  effort  to  infuse  a  spirit 
of  philanthropy  into  the  Penal  Code,  making  it  a  main  object  of  legislation 
to  inflict  the  smallest  possible  amount  of  suffering.  Beccaria  is  especially 
identified  with  the  cause  of  the  abolition  of  capital  punishment,  which 
is  slowly  but  steadily  advancing  towards  its  inevitable  triumph.  In 
England  the  philosophic  element  of  the  movement  was  nobly  represented 
by  Bentham,  who,  in  genius,  was  certainly  superior  to  Beccaria,  and  whose 
influence,  though  perhaps  not  so  great,  was  also  European." 

Howard  the  philanthropist  (17 26-1 790),  also  a  contemporary  of  Beccaria 
and  Bentham,  advocated  the  abolition  of  capital  punishment  Howard's 
pDgrimages  to  improve  the  prisons  of  Europe  and  Bentham's  writings  added 
to  and  aided  the  great  objective  principle  laid  down  by  Beccaria. 

Before  concluding  this  article  it  may  be  interesting  shortly  to  review 
as  far  as  possible  the  effect  of  Beccaria's  small  but  far-reaching  literary 
work  relating  to  the  two  great  principles  he  laid  down.  As  regards  torture, 
as  meant  and  understood  by  Beccaria,  it  may  be  said  to  have  entirely  dis- 
appeared, so  far  as  occidental  countries  are  concerned.  Capital  punishment 
still  remains,  but  in  a  greatly  modified  degree  since  the  days  of  Beccaria. 

Filangieri  (i 752-1 788),  a  Neapolitan  barrister,  also  a  contemporary  of 
Beccaria,  published  in  1782  his  great  theoretical  work  the  Sdenza  ddla 
L^ulazione^  and  carried  into  effect  a  general  reform  in  the  legislation  of  his 
country.  This  work  went  through  many  editions,  translated  and  published 
in  Germany,  France,  Spain,  and  America.  Filangieri  does  not  advocate 
the  total  abolition  of  capital  punishment,  but  limits  the  infliction  of  death  to 
a  few  crimes,  viz.  murder  with  intent  after  cold-blooded  deliberation  (a  sangue 
freddo\  treason,  and  high  treason.  The  immediate  effect  of  Beccaria's 
teaching  was  first  to  be  found  in  his  own  country.  The  first  Government  to 
be  impressed  with  Beccaria's  views  was  that  of  Tuscany. 

The  Grand  Duke  Leopold  abolished  the  punishment  of  death  (1786). 
The  preamble  of  his  Act  asserts  that  it  had  not  been  inflicted  in  Tuscany 
for  fourteen  years  before  (1772),  Beccaria's  essay  having  been  published  (1764). 
In  Germany — the  Germany  of  the  eighteenth  century — the  first  example  was 
set  in  Austria.  The  death  sentence  could  not  be  passed  without  the  special 
mandate  of  the  Emperor  Joseph  II  (1781).  It  was  actually  abolished  (1787). 
It  was  limited  in  Prussia  (1788).  In  Bavaria,  Feuerbach,  the  author  of  its 
*  RaHonaimn  m  Europi,  vol  i  p.  349. 
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Code,  following  his  own  penal  theory,  considered  that  the  temptation  to  the 
grossest  crime  ought  to  be  checked  by  a  death  penalty. 

In  France  Beccaria's  ideas  were  received  with  approval  before  the 
Revolution  (1790),  and  it  was  moved  in  the  National  Assembly  that  except 
in  political  subjects  the  death  penalty  should  be  abolished.  Robespierre 
spoke  in  favour  of  its  abolition.  Condorcet,  after  the  execution  of  Louis  XV I, 
moved  (1793)  that  the  death  penalty  should  be  abolished  for  all  crimes. 
Both  these  measures  were  lost 

In  America  the  Quakers  specially  endeavoured  to  make  capital  punishment 
unlawful,  and  in  the  Pennsylvanian  l^islature  (1794)  the  death  penalty  was 
limited  to  murder.  The  above  merely  shows  the  effect  of  Beccaria  upon 
the  centuiy  which  produced  Beccaria. 

The  effect  on  the  nineteenth  century  it  would  be  too  long  now  to 
follow.  We  must  always  recognise  in  the  last  century  the  great  work  of 
Sir  Samuel  Romily,  who  drew  his  inspiration  from  Beccaria,  and  induced 
Parliament  to  mitigate  the  extreme  severity  of  the  English  Penal  Code. 
With  his  name  and  exertions  in  the  past  century  there  will  ever  be 
remembered  the  names  of  other  illustrious  penal  reformers  from  Sir  James 
Mackintosh  to  Charles  Hopwood.  In  concluding  this  article,  and  for  the 
purpose  o(  comparative  legislation,  we  enumerate  some  of  the  European 
countries  which  have  now  abolished,  or  partially  abolished,  capital  punish- 
ment as  a  record  of  the  law  existing  at  the  opening  of  the  twentieth  century. 

liafy. — It  was  abolished  by  the  Penal  Code  of  1889,  previous  to  which 
date  for  a  long  period  it  was  commuted  to  penal  servitude  for  life.  It 
has  been  retained  in  the  Army  and  Navy  Penal  Law. 

Englandy  India^  and  the  Colonies* — Punishment  by  death  abolished  in  a 
great  number  of  cases  (1824-29).  Abolished,  except  in  wilful  murder  and 
treason,  and  chiefly  commuted  to  penal  servitude  for  life  by  the  Criminal  Law 
Consolidation  Acts,  1861.  Commission  on  Capital  Punishment  recommended 
penal  servitude  in  cases  of  unpremeditated  murder  and  that  executions  be 
private  (1865).  Abolition  of  death  penalty  debated  in  House  of  Commons 
at  different  times  (1868-1886). 

United  States. — Practically  abolished ;  entirely  abolished  in  some  States: 
Maine,  Rhode  Island,  Wisconsin. 

Germany, — ^Practically  abolished  in  Prussia  and  Bavaria  ;  abolished  in 
Saxony  (1868). 

Belgium. — Save  in  one  exception  in  1866,  during  the  present  King's 
reign,  begun  in  1865,  no  capital  punishment  has  taken  place,  though  the 
law  exists.    Sentence  is  commuted  into  penal  servitude  for  life. 

Denmark, — It  exists  against  premeditated  homicide  and  crimes  against 
the  safety  or  independence  of  the  State  or  Constitution.  It  is,  as  a  rule, 
commuted. 

jFrana. — Practically  abolished:  four  executions  in  126  convictions  in  one 
year. 

IS 


aaS  THE  GREAT  JURISTS  OF  THE  WORLD. 

Nethirlandi. — ^It  has  been  abolished  since  1870. 

Norway, — No  capital  punishment  since  1876.  It  is  decreed  by  the 
Code. 

Portugal. — No  capital  punishment  exists  except  for  criminal  and  military 
offences  since  1867. 

Russia. — ^There  is  capital  punishment  only  for  attempts  against  the  life 
of  the  Chief  of  the  State,  or  for  treason  or  sedition  against  the  State. 

Sweden, — During  ten  years,  1801-1900,  four  persons  were  executed. 

Switurland. — Abolished  in  seventeen  out  of  twenty-one  cantons. 

Well  may  it  be  said  of  the  Marquis  di  Beccaria,  looking  at  these  results 
of  his  *'  Essay,"  that  it  is  indeed  one  of  the  most  important  Works  that  has 
ever  been  written,  and  that  he,  by  writing,  has  contributed  towards  the 
enduring  happiness  of  nations. 


BILLS  OF   EXCHANGE   AND   THE 
INTERNATIONAL   LAW  ASSOCIATION. 

[Contributed  by  Thomas  Baty,  Esq.,  D.C.L.] 

In  a  recent  Article  in  ih^  Journal  of  Comparative  Legislation^  some  uncertainty 
was  evinced  with  regard  to  the  genesis  and  authority  of  what  are  termed 
the  "  Bremen  Rules "  purporting  to  provide  a  terse  statement  of  principles 
for  the  unification  of  the  law  relating  to  Bills  of  Exchange.  Fortunately, 
the  matter  is  not  yet  such  ancient  history  that  it  cannot  be  satisfactorily  and 
conclusively  cleared  up.  The  Bremen  Rules  appear  to  provide,  in  short 
compass,  a  via  media  for  the  conciliation  of  the  German  and  English  systems, 
between  which  the  writer  of  the  Article  ably  indicates  the  grave  divergences. 
So  successfully  do  they  perform  this  function,  that  he  is  led  to  doubt  their 
British  origin,  which  is  inferred,  on  the  other  hand,  to  exist  from  the  fact 
that  they  "  are  said  to  be  the  work  of  the  International  Law  Association." 

It  may  be  said  at  once  that  these  Rules  are  certainly  the  work  of  the 
International  Law  Association :  the  slight  sketch  of  their  history  which 
follows  will  show  whether  that  is  the  same  thing  as  their  being  of  English 
origin,  while  it  will  at  the  same  time  demonstrate  that  the  supposed  repugnance 
of  English  lawyers  to  Continental  principles  of  Wechselrecht^  if  it  existed, 
was  very  successfully  overcome.  It  may  be  gathered  from  Mr.  Byles'  Article 
that  he  is  sceptical  as  to  the  prospects  of  any  attempt  to  conciliate  German 
and  English  ideas  in  this  matter.  The  history  of  the  Bremen  Rules  shows 
that  it  was  practically  accomplished  thirty  years  ago. 

The  initiative  in  the  matter  was  taken  by  the  late  Mr.  H.  D.  Jencken. 
At  the  second  Conference  of  the  Association  (Geneva,  1874),  he  read  a 
paper  on  the  *'  International  Law  of  Negotiable  Securities,  and  the  desirability 
of  codification  of  the  laws  of  different  countries  respecting  the  same,"  and 
a  special  committee  was  appointed  to  consider  it.  The  Committee  reported 
in  1875,  and  at  the  Conference  held  that  year  (at  the  Hague),  the  report 
was  referred  to  the  following  enlarged  committee :  Sir  Travers  Twiss,  Mr. 
Joseph  Brown,  Q.C.;  Messrs.  Jencken  and  J.  R.  Bailey  (London) ;  Dr.  W.  G. 
Blackie  (Glasgow);  Drs.  Borchardt  and  Zimmermann  (Berlin);  MM. 
Couvreur  and  Corr  van  der  Maeren  (Brussels) ;  Judge  Dillon  (Iowa) ;  Prof. 
Goss  (Copenhagen);  Dr.  Bredius  (Dordrecht);  Drs.  Jaques  and  Strauss 
(Vienna).    On  their  recommendation  a  regular  Commission  was  nominated, 
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representmg  twelve  nations.  Its  members  were  Twiss,  Borchardt,  and  Jaques, 
with  Guillery  (Belgium),  Mass^  (France),  Vidari  (Italy),  Hovy  (HoIlandX 
Pniyn  (U.S.A.),  and  co-opted  members  for  Portugal,  Russia,  Spain,  and 
Scandinavia;  Messrs.  Jencken  and  Bailey  acting  as  Secretaries.  This  Com- 
mission reported  in  1876  at  Bremen,  the  report  being  drawn  up  by  Jaques 
and  Borchardt 

In  discussing  the  report,  Mr.  Jencken  traced  the  growth  of  the  French, 
German,  and  Anglican  systems,  and  frankly  expressed  a  preference  for  the 
second.  Dr.  Jaques  followed,  and  there  also  spoke  Sir  T.  Twiss,  Dr. 
Bordiardt,  Dr.  Krieger,  Mr.  Meier,  Dr.  Hinschius,  Mr.  Murray  (Faculty 
of  Procurators,  Glasgow),  Prof.  Aubert,  and  Mr.  Hinde  Palmer,  Q.C.  The 
twenty  following  clauses  were  adopted;  and  these  are  substantially  the 
'* Bremen  Rules":— 

1.  The  capacity  to  contract  by  means  of  a  Bill  of  Exchange  shall  be  governed 
by  the  capacity  to  enter  into  an  obligation  generally. 

2.  To  constitute  a  Bill  of  Exchange  it  shall  be  necessary  to  insert  on  the  face 
of  the  instrument  the  words  **  Bill  of  Exchange,"  or  their  equivalent 

3.  It  shall  not  be  obligatory  to  insert  on  the  face  of  the  instrument,  or  on  any 
indorsement,  the  words  *'  value  received  '*  nor  to  state  the  consideration. 

4.  Usances  shall  be  abolished. 

5.  A  Bill  of  Exchange  shall  be  deemed  negotiable  to  order,  unless  restricted 
in  express  words  on  the  face  of  the  instrument  or  on  an  indorsement 

6.  The  making  of  a  Bill  of  Exchange  to  Bearer  shall  not  be  allowed. 

7.  The  rule  of  law  of  disUuUia  lod  shall  not  apply  to  Bills  of  Exchange. 

8.  A  Bill  of  Exchange  shall  be  negotiable  by  blank  indorsement 

9.  The  indorsement  of  an  overdue  Bill  of  Exchange  which  has  not  been  duly 
protested  for  dishonour  for  non-payment  shall  convey  to  the  holder  a  right  of 
recourse  only  against  the  acceptor  and  indorsers  subsequent  to  due  date.  Where 
due  protest  has  been  made,  the  holder  shall  only  possess  the  rights  of  the  indorser 
to  him  against  the  acceptor,  drawer,  and  prior  indorsers. 

10.  The  acceptance  of  a  Bill  of  Exchange  must  be  in  writing  on  the  face  of 
the  Bill  itself.  The  signature  of  th^  drawer  (without  additional  words)  shall 
constitute  acceptance,  if  written  on  the  face  of  the  bilL 

1 1.  The  drawer  may  accept  for  a  less  sum  than  the  amount  of  the  bill. 

12.  The  cancellation  of  a  written  acceptance  shall  be  of  no  effect. 

13.  No  days  of  grace  shall  be  allowed. 

14.  The  holder  of  a  Bill  of  Exchange  shall  not  be  bound,  in  seeking  recourse, 
by  the  order  of  succession  of  indorsements,  nor  by  any  prior  election* 

15.  Protest,  or  noting  for  protest,  shall  be  necessary  to  preserve  the  right  of 
recourse  upon  a  Bill  of  Exchange  dishonoured  for  non-acceptance  or  for  non- 
payment. 

16.  Default  of  notice  of  dishonour  for  non-acceptance  or  non-payment  shall 
not  entail  upon  the  holder  or  other  parties  to  a  Bill  of  Exchange  the  loss  of  their 
right  of  recourse  for  the  amount  of  the  bill ;  but  the  defaulting  party  shall  neverthe- 
less be  liable  for  any  damage  occasioned  by  such  default. 

17.  The  time  within  which  protest  must  be  made  shall  be  extended  in  the  case 
of  vis  major  during  the  time  of  the  cause  of  interruption,  but  shall  not  in  any  event 
exceed  a  short  period  of  time  to  be  fixed  by  the  Code. 

18.  No  annulling  clause  need  be  inserted  in  duplicates. 
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191  A  (rimultaneous  right  of  action  on  a  Bin  of  Exchange  ahali  be  allowed  against 
aU  or  any  one  or  more  of  the  parties  to  the  bill. 

aa  In  the  foregoing  Articles  the  term  Bill  of  Exchange  shall  include  Ptomissoiy 
Notei  where  such  interpretation  is  applicable ;  but  "  Promissory  Note  "  shall  not 
apply  to  Coupons,  Bankers'  Cheques,  and  other  similar  instruments  in  those  countries 
where  such  instruments  are  classed  as  Promissory  Notes. 

Since  this  Conference  was  held  in  Germany,  it  may  be  thought  to  be 
liable  to  tbe  operation  of  Mr.  Byles'  canon  that  conferences,  like  chameleons, 
take  the  colour  of  their  sunoundiAgs.  But  Sir  Travers  Twiss  observed  that 
^ .  •  .  a  sound  basis  for  further  operations  had  been  secured.  When  the 
final  report  was  presented  at  the  next  Conference  be  hoped  that  it  would 
meet  with  general  recognition,  and  that  an  International  Law  would  ultimately 
be  the  result"  It  is  true  that  the  Americans  were  detained  at  home  by 
centennial  festivities,  whilst  the  Belgians  appear  to  have  also  had  domestic 
engagements.  But  the  British  attendance  included  Dr.  Birkbeck  (Cambridge), 
Prof.  Sheldon  Amos,  Dr.  (Sir  Thos.)  Barclay,  Mr.  (Sir  John)  MacdoneU, 
Mr.  Hinde  Palmer,  Mr.  Henry  Richard,  Mr.  Murray,  and  many  others. 

At  Antwerp,  in  1877,  Lord  O'Hagan  (Chancellor  of  Ireland),  in  addressing 
the  Association  as  its  President,  observed : 

For  many  years  there  has  been  a  growing  conviction  amongst  jurists  and 
mercantile  people  of  intelligence  that  there  should  be  a  common  code  and  a  uniform 
usage  with  reference  to  Bills  of  Exchange,  for  the  nations  of  Europe  and  the  States 
of  America.  The  advantage  of  such  a  Code  and  such  a  usage,  if  they  could  be 
established,  does  not  appear  to  me  to  need  exposition  in  an  assembly  of  reasonable 
men.  The  complications,  the  difficulties,  the  errors,  and  the  losses  which  arise  from 
the  want  of  them  are  of  every  day's  experience  in  commercial  afiairs. 

That  the  change  is  practicable  seems  neariy  as  plain  as  that  it  would  be  of 
inestimable  advantage.  All  nations  in  which  such  instruments  are  employed  for 
the  purposes  of  commerce  have  a  common  interest  in  making  them,  by  a  simple, 
speedy,  and  universally  intelligible  procedure,  promptly  negotiable  and  easily  con- 
vertible. A  great  American  jurist  has  truly  said  that  "  the  jurisprudence  which 
regulates  Bills  of  Exchange  can  hardly  be  deemed  to  consist  of  the  mere  municipal 
regulations  of  any  one  country.  It  may,  with  far  more  propriety,  be  deemed  to  be 
founded  upon  and  to  embody,  the  usages  of  merchants  in  various  commercial 
countries  and  the  general  principles,  ex  cequo  et  hono^  as  to  the  rights,  duties,  and 
obligations  of  the  parties  derivable  from  those  usages  and  from  the  principles  of 
natural  law  applicable  thereta"  Those  principles  are  not  bounded  in  their 
operation  by  the  limits  of  any  nation.  They  are  equally  applicable  to  all,  and 
furnish  the  means  of  a  profitable  concert  in  which  all  may  find  unqualified 
benefit 

And  Lord  O'Hagan  adverted  to  the  fact  that  the  Presidents  of  the  Joint 
Scandinavian  Commissions — Klein,  Bergstrom,  and  Aubert — ^were  membm  of 
the  Association,  and  that  they  had  substantially  adopted  the  "  Bremen  Rules." 
Incidentally  the  Lord  Chancellor  informs  us  that  the  Committee  had  circu- 
lated several  thousand  copies  of  a  questionnaire  among  jurists,  bankers,  and 
merchants,  and  had  digested  the  answers  which  had  largely  been  returned. 
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At  this  Conference  six  additional  Artides  were  presented. 

1.  The  validity  of  a  Bill  of  Exchange  shall  not  be  affected  by  the  absence  or 
insuffidency  of  a  stamp. 

2.  In  case  of  dishonour  for  non-acoeptance  or  for  conditional  acceptance,  the 
holder  shall  have  an  immediate  right  of  action  against  the  drawer  and  the  indorsers 
for  payment  of  the  amount  of  the  bill  and  ezpense%  less  discount 

3.  Where  the  acceptor  shall  have  committed  an  act  of  bankruptcy  before  due 
date,  the  holder  shall  have  an  immediate  right  of  action  against  the  drawer  and 
indorsers  for  payment  of  the  amount  of  the  bill  and  expenses,  less  discount 

4.  The  surety  upon  the  bill  {dommeur  tTaval)  shall  be  primarily  liable  with  the 
person  whose  surety  he  is. 

$.  The  period  for  the  limitation  of  actions  upon  a  Bill  of  Exchange  shall  be 
three  years  from  due  date  as  against  the  acceptor,  and  ei^teen  months  from  due 
date  as  against  the  drawer  and  indorsers,  any  agreement  to  the  contrary  upon  the 
bill  itself  notwithstanding;  and  the  same  rules  shall  apply  to  their  respective 
sureties  upon  the  bill  {domuurs  d'aval), 

6.  The  capacity  of  a  foreigner  to  contract  by  means  of  a  Bill  of  Exchange  shall 
be  governed  by  the  law  of  his  country ;  but  a  foreigner  who  enters  into  a  contract 
of  exchange,  being  incapable  of  binding  himself  by  such  a  contract  in  his  own 
country,  shall  be  bound,  if  he  is  capable  of  binding  himself^  by  such  a  contract 
under  the  law  of  the  country  in  which  he  contracts. 

All  were  accepted  without  debate  except  Nos.  3  and  5.  The  former 
was  carriedi  the  latter  postponed.  These  extra  rules  were  drawn  up 
by  Sir  T.  Twiss,  Dr.  Hindenburg  (Copenhagen),  Dr.  Hovy  and  Dr. 
Borchardty  with  the  assistance  of  Mr.  Condert  (N.Y.),  Prof,  de  Folleville 
(Douai),  Dr.  Sieveking  (Hamburg),  Mr.  Meier  (Bremen),  Dr.  Bredius 
(Dordrecht),  Mr.  Wendt,  Mr.  Jencken,  and  Mr.  Bailey  (London).  We  may 
probably  assume  them  to  have  concurred  in  their  recommendations. 

In  the  next  year  (1878)  the  Association  met  at  Frankfort,  and  the 
Committee,  through  Dr.  Borchardt,  again  reported.  They  referred  in  detail 
to  the  Scandinavian  Joint  Commission,  six  out  of  the  nine  members  of 
which  belonged  to  the  Association,  and  which,  in  its  official  Report,  had 
observed  that  uniformity  in  this  branch  of  hiw,  if  distant,  must  be  materially 
"  accelerated  by  the  energetic,  thorough,  and  conscientious  labours  of  that 
Society."  The  Commission  had  estimated  the  '^French"  and  ''Anglo- 
American"  groups  to  contain  about  270  millions  of  people  each,  the 
"  German  "75  millions.  "  Nevertheless,"  it  had  added,  "  the  German  Law, 
worked  out  as  it  is  in  accordance  with  the  most  modem  principles,  appears 
to  be  the  most  practical,  and  it  need  not  be  matter  for  surprise  that  the 
often-named  Association  has  shown  a  leaning  towards  it"  Dr.  Borchardt 
regarded  the  moment  (the  Treaty  oi  Berlin  had  just  inaugurated  an  era 
of  peaceful  development)  as  propitious  for  a  combined  effort  on  the  part 
of  the  commercial  world  in  this  matter,  and  he  observed  that  the  Govern- 
ments of  Germany,  Austria,  and  the  United  States  of  America  were  anxious 
for  a  unification  law,  and  that  the  Government  of  Great  Britain  was  not 
otherwise  than  favourable  to  the  proposal 
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The  eighteen-months  limitation  clause  was  then  put  forward,  and  another 
clause  safeguarding  the  owner  of  a  lost  bill  if  duly  protested  for  want  of 
payment  These  proposals  were  carried;  also  one  substituting,  for  the 
rule  as  to  notice  of  dishonour,  the  following : 

Immediate  notice  of  dishonour  shall  be  necessary  to  preserve  the  right  of 
recourse  upon  a  Bill  of  Exchange. 

The  Conference  of  1879  was  held  in  London.  It  was  presided  over 
by  Sir  Robert  Phillimore,  and  offered  an  excellent  opportunity  for  the 
correction  of  the  Germanism  of  the  Bremen  Rules.  It  was  not  thought 
necessary  to  take  any  step  of  the  kind.  Borchardt,  speaking  in  the 
Guildhall,  the  centre  of  English  commercial  life,  reminded  the  Conference 
that  Great  Britain  "had  the  largest  interests  involved,  and  was  not  wont 
to  be  behindhand  when  there  was  good  practical  work  to  be  done " ;  and 
he  moved  that  the  Chambers  of  Commerce  and  the  Institute  of  Bankers  of 
Great  Britain  should  be  requested  to  co-operate  in  the  movement 

This  proposal  was  seconded  from  India.  The  Hon.  A.  Mackenzie, 
specially  delegated  by  the  Bombay  Chamber  of  Commerce,  performed  this 
function.  It  will  be  noticed  that  it  expressly  committed  the  Association 
to  the  Bremen  Rules,  and  to  their  presentation  to  the  commercial  community. 
Was  any  voice  raised  in  objection  to  their  un-English  character  in  the  heart 
of  London  ?    So  far  as  appears,  not  a  single  one. 

Nothing  was  done  in  the  matter  at  Berne  in  1880,  Dr.  Borchardt  (who 
was  Costa  Rican  Minister  at  Berlin)  being  on  his  death-bed ;  and  towards 
the  end  of  1881  Mr.  Jencken  also  died.  At  the  Conference  at  Cologne 
in  the  latter  year  the  subject  had  again  been  much  discussed.  A  paper 
by  the  then  Swedish  Vice-Consul  in  London  was  presented,  in  which  the 
new  Scandinavian  Code  was  set  out  with  illuminative  comparisons  with 
various  foreign  laws.  Mr.  Jencken  had  then  moved  for  a  committee  to 
communicate  with  the  Board  of  Trade ;  and  Sir  Horace  Twiss,  Mr.  Wendt, 
and  he  had  been  appointed  to  serve  on  it. 

From  this  time  the  subject  disappears  from  the  records  of  the  Associa- 
tion's work.  The  imfortunate  demise  in  the  same  year  of  the  two  jurists 
most  keenly  interested  in  the  matter  no  doubt  gave  the  coup  de  grAce  to 
the  propaganda.  Still,  there  the  matter  stands.  The  rules,  if  formulated 
in  Germany,  were  formulated  with  the  concurrence  of  eminent  English 
jurists.  They  were  officially  recommended  to  the  English  commercial 
public  by  a  conference  sitting  in  London.  After  the  lapse  of  a  quarter 
of  a  century  they  are  again  put  forward  as  a  reasonable  basis  of  compromise. 
To  pursue  the  Chinese  policy  of  exclusion  by  the  maintenance  of  fetters 
on  commerce  such  as  are  inevitably  forged  by  vital  differences  of  law  in 
the  commonest  affiiirs  of  mercantile  life  may  be  dictated  by  a  momentary 
jealousy,  but  it  cannot  long  last  as  a  policy.  In  Italy  and  in  Germany, 
Govemmental  authority  has  been  given  to  the  efforts  for  unification,  which 


934  BILLS  OF  EXCHANGE. 

are  now  so  eneigetic  and  well-directed.  It  can  hardly  be  supposed  diat 
anything  but  good  could  arise  from  freer  and  safer  dealings  with  foreign 
Bills. 

At  the  Conference  held  by  the  International  Law  Association  in  1906 
at  Berlin,  the  matter  re-appeared  on  the  list  of  topics  discussed.  Dr. 
Meyer's  valuable  monograph  was  widely  circulated  among  the  members 
present  The  Berlin  Merchants'  Guild,  on  whose  initiative  it  was  prepared, 
are  old  members  of  the  Association;  and  their  President,  Stadtaltester 
Kampf^  made  an  earnest  appeal  that  the  consideration  of  the  subject  should 
again  be  seriously  resumed.  Sir  Thomas  BarcUy  spoke  in  support  of  the 
proposal ;  and  a  resolution  proposed  by  Dr.  Meyer,  and  seconded  by  Sir 
Thomas^  was  unanimously  carried,  eiqiressing  the  sympathy  of  the  Conference 
with  the  project  of  a  uniform  law  of  Bills  of  Exchange,  and  requesting  the 
Council  of  the  Association  to  take  steps  to  further  that  object  During 
the  discussion  an  American  member  made  the  following  statement,  which 
shows  that  Anglican  Law  has  gone  far  towards  meeting  German,  in  America : — 

*'This  matter  of  the  unification  of  the  law  with  regard  to  bills  and 
notes  was  taken  up  by  the  American  Bar  Association :  a  draft  was  made  and 
was  adopted  by  the  majority  of  the  States  of  the  United  States.  I  wish 
to  say  to  the  German  members  that  we  derived  great  benefit  in  drawing 
the  Uw  on  bills  and  notes  from  the  most  excellent  commercial  Code  of 
Germany,  and  it  is  in  many  respects  very  similar  to  the  German  Law." 

It  may  be  hoped  that  the  question  may  again  be  taken  up  by  the 
Association,  which,  comprising  business  men  as  well  as  lawyers,  is  wdl 
fitted  to  conciliate  legal  and  lay  opinion.  Its  forthcoming  Conference  in 
Hungary  next  autumn  would  provide  a  very  favourable  opportunity. 

One  would  be  glad  if  any  one  could  suggest  a  better  title  for  the  *'  oddly 
named  "  Bremen  Rules.  The  only  reason  for  their  being  called  so  is  diat 
they  were  adopted  at  Bremen. 


THE   CODE  OF  CIVIL   PROCEDURE  IN    INDIA. 

[The  following  remarks  are  contributed  by  an  Anglo-Indian  writer  who, 
in  common  with  many  other  officials,  was,  when  in  India,  consulted  on 
the  Bill  of  1 90 J  and  has  had  good  opportunities  of  understanding  the 
"objects  and  reasons"  of  the  Bill   of  1907.] 

•  "Although  preparation  for  Indian  Codification  began  in  the  early 
'thirties  of  last  century,  all  the  Indian  Codes  belong  to  the  period 
since  the  Mutiny,  when  we  had  already  been  a  sovereign  power  in  the 
country  for  a  hundred  years.  The  very  first  Code  to  appear  was  that 
relating^  to  Civil  Procedure,  passed  in  1859,  and  quickly  followed  by  the 
Penal  Code  in  i860  and  the  Code  of  Criminal  Procedure  in  1861.  The 
Civil  Procedure  Code  of  1859,  which  had  been  intermediately  amended, 
was  superseded  by  a  new  Act  in  i88s ;  and  that  Act  is  still  in  force, 
though  up  to  the  end  of  1901  it  had  been  amended  by  no  fewer  than 
seventeen  Acts  of  general  and  seven  of  local  application.  It  is  also  thickly 
encrusted  with  the  Case-law  of  a  vast  number  of  decisions. 

"  The  revision  of  the  Code  of  1882  has  been  under  consideration  since 
1893.  A  Bill  for  the  purpose  was  introduced  in  Council  in  1901,  and  widely 
circulated  for  opinion.  Masses  of  criticism  were  obtained  from  all  parts 
of  India  and  were  referred  to  a  Select  Committee,  who  submitted  their 
Report  in  March  1903.  Unfortunately  the  Report  was,  on  a  good  many 
points,  not  unanimous ;  and  much  of  the  criticism  was  not  favourable.  The 
Bill  of  1901  has  been  withdrawn;  and  the  Hon.  Mr.  Richards,  the 
Law  Member  of  Council,  in  asking  leave  to  withdraw  it,  said,  without 
committing  himself  to  any  exact  opinion  of  the  criticisms,  that  it  had  been 
allied  'that  the  Bill  was  too  ambitious  in  its  aims;  that  it  sought  to 
provide  for  every  detail  of  procedure  and  to  meet  every  possible  contingency ; 
that  it  attempted  to  embody  the  effect  of  an  excessive  number  of  decided 
cases.' 

**  The  Bill  which  has  now  been  introduced  to  take  the  place  of  the 
rejected  measure  proceeds  on  entirely  right  lines;  and  the  Government  of 
Lord  Minto  is  to  be  heartily  congratulated  on  having  inaugurated  a  most 
important  judicial  reform.  The  Code  of  1883  contains  680  sections,  which 
were  expanded  to  nearly  800  in  the  revised  Bill  of  1903.    This  includes, 
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in  both  cases,  lettered  sections  or  clauses  marked  A,  AA,  B,  C,  D,  etc  Thus 
the  Act  of  1S83  was  neither  shortened  nor  simplified  The  body  of  the 
Bill  of  X907  includes  155  clauses  only.  But  its  framers  have  not  forgotten 
that  the  multitudinous  Courts  of  every  degree  of  judicial  training,  acumen, 
and  experience,  working  throughout  a  vast  empire,  will  need,  on  many 
points,  detailed  guidance — always,  however,  with  the  possibility  of  local 
variation.  The  present  Bill  limits  ;the  Code  itself,  excluding  Schedules, 
to  (i)  fundamental  principles  which  regulate  the  conduct  of  suits  from 
institution  to  the  last  permissible  appeal,  and  (3)  matters  in  which  the 
influence  of  external  administrations  touches  the  procedure  of  British  Courts, 
such  as  foreign  judgments,  the  execution  of  decrees  passed  by  the  Courts 
of  native  States  and  suits  by  or  against  ruling  chiefs  in  India. 

''The  minute  provisions  required  for  daily  practice  are  relegated  to 
scheduled  rules.  The  attempt  to  deliver  a  digest  of  decisions  has  been 
abandoned ;  Case-law  amendments  have  been  confined  to  points  on  which 
there  have  been  conflicts  of  authority.  The  language  of  the  Code— so 
often  the  subject  of  judicial  interpretation — and  the  details  in  the  scheduled 
rules  have  been  treated  in  a  commendably  conservative  spirit;  so  that 
what  is,  in  one  aspect,  a  r&-arrangem«it  of  the  existing  law,  with  necessary 
amendments,  should  not  cause  any  breach  of  continuity.  Of  course  the 
renumbering  of  sections  must  occasion  some  inconvenience ;  but  this  will 
be  a  passing  one.  The  machinery  for  dealing  with  the  rules  seems  excellent 
The  several  High  Courts  and  the  Chief  Courts  of  the  Punjab  and  Burma 
are  empowered  to  make  rules  for  any  matters  relating  to  the  procedure  of 
the  Civil  Courts ;  but  the  rules  so  made  must  not  be  (i)  inconsistent  with 
anything  in  the  body  of  the  Code,  or  (3)  made  without  considering  the  report 
of  a  Rule  Committee,  or  (3)  made  without  the  sanction,  in  the  case  of  the 
High  Court  of  Calcutta,  of  the  Government  of  India,  or,  in  any  other  case, 
of  the  Local  Government.  The  Rule  Committees  are  to  consist  of  three 
Judges  of  the  High  or  Chief  Court,  of  whom  one  at  least  must  have  served  as 
a  District  or  Divisional  Judge  for  three  years,  of  a  barrister,  and  an  advocate 
(not  being  a  barrister)  or  Vakil  or  pleader  practising  in  the  Court,  and, 
in  Calcutta,  Madras,  and  Bombay,  an  attorney.  The  scheduled  Rules  will 
have  efiiect  until  annulled  or  altered  by  the  High  or  Chief  Court,  and  are 
thus  exemplars,  which,  subject  to  certain  safeguards,  they  can  modify  at  their 
discretion.  The  constitution*  of  the  Rule  Committees,  which  has  obviously 
been  framed  with  knowledge  and  sagacity,  will  bring  the  Bench  and  Bar 
into  closer  touch  and  will  reflect,  through  at  least  one  of  the  Judges,  the 
experience  of  the  Subordinate  Courts,  which  may  sometimes  be  forgotten 
or  overlooked  in  high  places.  The  general  scheme  will  enable  the  rule- 
making authorities,  by  alterations  or  additions  or  omissions,  which  the 
best  local  knowledge  will  suggest  or  approve,  to  keep  procedure  continuously 
in  accord  with  varying  local  needs,  and  that,  too,  without  resort  to  the 
legislatture  and  consequent  years  of  delay.    The  authority  to  omit  is  perhaps 
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the  most  important  of  any.  It  is  one  thing  to  guide  the  Courts ;  quite 
another  to  make  the  litigating  public  in  India  depend  upon  the  legal 
profession.  Many  of  the  provisions  in  the  scheduled  rules  could  not  be 
easily  worked  without  the  aid  of  lawyers,  and  are  too  technical  and  elaborate 
for  frontier  tribes  still  in  the  predatory  stage,  and  not  even  yet  wholly 
restrained  from  pillage  and  private  war,  and  for  uneducated  peasants  who 
are  accustomed  to  bring  their  own  cases  into  Court  without  any  assistance 
save  that  of  the  petition-writer  seated  in  the  Court  compound.  One  main 
difficulty  of  devising  civil  procedure  in  India  is  that  you  have  to  suit, 
on  the  one  hand,  an  ignorant  peasantry,  and,  on  the  other,  commercial 
communities,  such  as  are  found  in  the  West,  like  those  of  Bombay  and 
Calcutta.  This  difficulty  the  Bill  goes  fisir  to  meet  by  the  flexibility  which  it 
derives  from  the  distinction  between  fundamental  principles  and  variable  rules. 
Local  opinion  upon  it  has  yet  to  be  heard ;  but  we  may  cordially  wish  the 
new  venture  the  success  which  it  appears  at  first  sight  to  deserve. 

"  It  must  not,  however,  be  supposed  that  the  gigantic  industry  devoted 
to  the  Bills  of  1901  and  1903  represents  labour  thrown  away.  The 
Institutes  of  JustiniaUj  founded  on  Gaius,  could  hardly  have  been  brought 
into  harmony  with  the  existing  law  without  the  previous  compilation  of 
the  Digest,  and  the  first  edition  of  Justinian's  Code.  It  is  acluiowledged 
that  the  care  with  which  the  Select  Committee  on  the  first  Bill  examined 
every  detail  of  procedure  has  greatly  facilitated  the  work  of  their  successors. 
The  new  form  given  to  the  Code  will  further  the  cause  of  legal  education. 
Departmental  examinations  abound  in  which  the  Code  figures ;  and  probably 
many  people  have  felt  the  absurdity  of  compelling  novices  to  get  more  or 
less  by  heart,  as  much  as  their  brains  will  hold  of  an  enormously  lengthy 
Code,  mainly  concerned  with  matters  which  can  best  be  learnt — ^perhaps 
only  learnt  at  all  to  any  useful  and  lasting  effect — in  actual  practice.  Now 
it  will  be  necessary  merely  to  point  to  the  body  of  the  Code  which,  like 
a  set  of  titles  in  the  Institutes,  will  at  once  inform  the  mind  upon  the  essential 
principles  underlying  this  branch  of  law.  Already  a  good  many  native  States 
have  adopted  or  followed  the  Code  of  1882.  The  present  revision  will  tend 
to  expedite  the  important  and  beneficial  process  of  bringing  the  law  of 
British  foreign  territory  in  India  into  closer  accord.  In  another  part  of 
this  Journal^  it  has  been  suggested  that  the  Indian  Codes  will  be  found 
to  possess  great  value  now  that  we  have  been  compelled  to  undertake  the 
political  tutelage  of  primitive  populations  outside  India.  For  such  a  purpose 
the  Bill  of  1907  when  enacted  will  be  far  more  suitable  than  the  Code 
of  1882. 

''In  what  way  Indian  Codification  may  react  on  Codification  in  parts 
of  the  British  Empire  which  are  not  so  primitive  as  East  Africa,  is  a 
problem  too  wide  for  discussion  in  this  note.  The  case  is  complicated  by 
some  of  the  Crown  Colonies  having  set  out  on  a  career  of  Codification  of  their 

>  Page  173  mpra. 
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own,  and,  as  Sir  James  Fitzjames  Stephen  found,  Anglo-Indian  law  may  be 
repelled  by  the  coherent  and  highly  elaborated  doctrines  of  mature  l^;al 
systems  of  immemorial  growth,  just  as  the  waters  of  surrounding  creeds 
are  dashed  back  by  the  iron-bound  strength  of  the  dogmas  of  Islam.  But 
all  this  is  a  matter  in  which  the  last  word  will  not  yet  be  said,  and  it 
may  well  be  left  for  future  speculation." 


SIR  A.  F.  S.  MAASDORP'S  INSTITUTES 
OF  CAPE  LAW.^ 

[CoHtrUmted  iy  R.  W.  Lee,  Esq.,  Professor  of  Roman-Dutch  Law  in  the 

University  of  London^ 

This  handy  octavo  volume  of  some  400  pages  forms  the  third  instalment 
of  Sir  A.  F.  S.  Maasdorp's  valuable  Institutional  work  on  the  Law  of  Cape 
Colony.  That  a  man  of  Sir  A.  F.  S.  Maasdorp's  position  should  give  the 
result  of  his  studies  and  experience  to  the  world  in  such  a  form  is  matter 
of  congratulation  to  all  who  are  concerned  in  the  study  or  practice  of  South 
African  Law.  The  volume  before  us  contains  both  the  theory  of  Contract 
in  general — a  portion  corresponding  to  ss.  241  to  432  of  the  German  Code — 
and  also  the  particular  Contracts  of  Donation,  Deposit,  Loan  for  Use,  Loan 
for  Consumption,  Purchase  and  Sale,  Letting  and  Hiring,  Building  Contracts, 
Carriers,  Agency  or  Mandate,  Partnership,  Exchange,  and  Suretyship.  The 
corresponding  portion  of  the  German  Code  comprises  ss.  433  to  822.  The 
book  concludes  with  two  chapters  on  Quasi-Contract.  The  topic  of  obliga- 
tions from  Delict  is  reserved  for  a  fourth  and  last  volume.  When  the 
whole  work  is  complete  it  will  form  a  permanent  addition  to  the  legal  literature 
of  South  Africa.  Perhaps  the  learned  author  may  find  it  possible  in  future 
editions,  without  unduly  increasing  the  size  of  his  book,  to  enlarge  its  scope 
by  including  more  numerous  references  to  the  Statute  and  Case  Law  of  the 
other  Roman-Dutch  Colonies  in  South  Africa.  The  occasional  errors  which 
critics  have  detected  in  the  earlier  volumes  do  not,  in  the  view  of  the  writer 
of  this  notice,  gravely  detract  fi-om  the  value  of  the  work.  They  will  no 
doubt  be  removed  in  subsequent  editions. 

The  fact  that  it  has  been  found  possible  to  expound  most  of  the  general 
theory  of  contract  in  eighty-nine  pages  of  large  print  is  a  testimony  to  the 
simplicity  of  a  legal  system  which  admits  of  such  treatment  Readers  of 
this  Journal  will  perhaps  be  more  interested  in  a  comparison  of  this  system 
with  English  Law  than  in  a  minute  criticism  of  Sir  A.  F.  S.  Maasdorp's 
work.    To  this  comparison,  therefore,  this  notice  will  be  in  part  directed. 

On  the  threshold  of  the  subject  of  Obligations  the  reader  is  confronted 

>  The  Institutes  of  Cape  Law,ibeing  a  compendium  of  the  Common  Law,  Decided  Cases, 
and  SUtute  Law  of  the  Colony  of  the  Cape  of  Good  Hope.  Book  IIL  The  Law  of 
Obligations.  P^ut  L  Contracts.  By  Sir  A.  F.  S.  Maasdorp,  Kt,  Chief  Justice  of  the 
Oran^  River  Colony.    J.  C  Juta  and  Co.,  Cape  Town,  1907. 
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with  a  distinction,  derived  from  the  Roman  Law,  between  civil  obligations 
and  natural  obligations.  The  former  ground  an  action.  The  latter  are 
in  some  cases  available  as  a  defence.  But  obligations  based  upon  the 
natural  instincts  of  gratitude,  fiunily  affection,  pity,  and  the  like,  are  devoid 
of  all  legal  significance  (Voet,  44,  7,  3).  A  legal  obligation  is  defined  (p.  2) 
as  "  one  which  the  debtor  or  obligor  can  be  compelled  to  fulfil  or  comply 
with  by  action  at  law." 

The  Roman  Law  had  no  general  theory  of  contract  any  more  than  the 
English  Law  has  any  general  theory  of  tort.  To  make  an  agreement  action- 
able one  must  be  able  to  refer  it  to  one  or  other  of  the  recognised  kinds 
of  contract  or  vested  pacts.  In  Roman-Dutch  Law  no  such  limitation 
exists.  All  contracts  are  consensual  (p.  9),  so  that  an  agreement  to  lend 
or  to  exchange  is  just  as  much  actionable  as  an  agreement  to  sell  or  to  give. 
It  is  convenient,  however,  to  retain  the  terminology  of  the  Roman  Law  and 
to  continue  to  speak  of  contracts  as  consensual,  real,  and  iimomtnate. 

Our  author  defines  a  contract  as  "any  voluntary  serious  and  deliberate 
agreement  to  give,  do,  or  make  good  (prsestare)  anything  which  is  based 
upon  any  reasonable  ground,  cause,  or  motive"  (p.  9).  The  essentials  of 
every  contract  are  (p.  13)  (i)  "  that  the  parties  to  it  be  competent  to  contract, 
(2)  that  the  subject-matter  of  the  contract  be  legal,  (3)  that  the  contract  be 
voluntarily,  seriously,  and  deliberately  entered  into  for  some  reasonable 
cause,  and  (4)  that  the  formalities  or  solemnities  required  by  the  law  be 
observed."  It  is  odd  that  this  enumeration  should  not  include  the  most 
essential  thing  of  all,  namely,  that  there  should  be  consensus  (or  at  least 
the  phenomena  of  consensus)  between  the  parties.  This  omission  is  supplied 
in  a  later  passage  (p.  29). 

The  South  African  Courts,  like  the  English  Courts,  express  consent  in 
terms  of  offer  and  acceptance.  The  law  as  to  posted  acceptances  seems 
unsetUed.  The  dictum  of  Kotse,  C.J.,  cited  on  page  32,  that  "  an  offer 
made  by  letter,  although  accepted  by  the  person  to  whom  it  is  made,  does 
not  establish  a  contract  until  the  acceptance  has  come  to  the  knowledge 
of  the  offerer,  or,  at  any  rate,  until  an  answer  by  means  of  a  posted  letter 
has  been  sent  to  the  offerer,"  is  not  illuminating.  The  law  as  to  contracts 
concluded  by  the  acceptance  of  a  railway  ticket  or  the  like  (p.  264) 
corresponds  closely,  but  not  exactiy,  with  the  English  Law  expressed  by  the 
House  of  Lords  in  Richardson  v.  Rawntree  ([1894]  A.C.  217). 

The  perplexing  questions  raised  rather  than  decided  in  our  Courts  by 
Denton  v.  G.N.  Ry.  Co.  (1856)  5  E.  &  B.  860,  and  Warlow  v.  Harrison 
(1858)  I  E  &  E.  295,  seem  to  have  received  little  attention  in  South  Africa. 

Every  one  familiar  with  the  recent  developments  of  South  African  Law 
win  turn  with  interest  to  Sir  A.  F.  S.  Maasdorp's  treatment  of  the  unhappy 
controversy  as  to  Causa  and  "consideration."  He  will  be  rewarded  by 
an  impartial  and  scholarly  examination  of  the  authoritative  text  books  and 
decided  cases.    That  the  English  theory  of  consideration  has  any  place 
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in  the  pure  Roman-Dutch  Law  \s  both  intrinsically  improbable  and  has 
been  repeatedly  disproved.  The  question  will  now  be  taken  as  settled 
in  the  negative  except  by  such  as  choose  to  err  with  that  eminent  judge  and 
great  lawyer,  Sir  Henry  de  Villiers.  What  should  take  its  place  in  the 
Roman-Dutch,  and  more  particularly  in  the  South  African,  Law  of  Contract 
is  unhappily,  in  spite  of  Sir  A.  F.  S.  Maasdorp's  exposition,  far  from  clear. 
Is  it  "reasonable  cause"?  Is  it  "serious  and  deliberate  intent"?  Is  it 
both?  Grotius  (Introd.  3»  i,  52)  is  quoted  to  the  effect  that  amongst  the 
Germans  "  all  promises  made  for  any  reasonable  cause  (redelyke  oorzaak) 
gave  a  right  of  action  and  of  exception";  and  "reasonable  cause  is  con- 
sidered to  be  present  when  a  promise  is  made  with  the  object  of  a  gift, 
or  is  accessory  to  some  other  transaction,  whether  it  is  made  at  the  time 
of  such  transaction  or  afterwards."  The  words  last  quoted  (in  inverted 
commas)  are  taken  from  the  author's  translation  of  Grotius.  In  the  work 
under  review  he  substitutes  "  auxiliary  "  for  "  accessory."  In  a  footnote  (p.  39) 
he  expresses  the  view  that  here  Grotius  evidently  refers,  like  Voet  (2,  14,  9), 
to  the  pada  adjecta  of  the  Roman  Law  and  in  the  same  sense.  There 
is  nothing  to  justify  such  a  limitation  in  the  original  text  of  Grotius,  which 
runs  as  follows :  "  Redele  oorza'tke  werd  verstaen  soo  wanneer  de  toezegging 
ofte  belofte  gheschied  ter  schenck,  of  dient  tot  eenige  andere  handelinge  't  zy 
sulcs  gheschied  ten  tijde  van  de  handeling  ofte  daer  nae."  These  words  may 
be  rendered :  "  Reasonable  cause  is  understood  [to  exist]  when  the  promise 
or  declared  intention  relates  to  'gift'  or  serves  some  other  transaction, 
whether  such  promise  or  declared  intention  is  made  concurrently  with  the 
transaction  or  after  it."  The  distinction  indicated  by  the  last  words  seems 
to  be  not,  as  suggested,  between  pacta  incantinenii  adjecta  and  pacta  ex 
interoailo,  but  between  promises  made,  to  borrow  a  phrase  from  English  Law, 
upon  a  present  consideration  and  promises  given  upon  request  in  return  for 
a  past  service  (cf.  S.  v.  Leeuwen^  R.D.L.  Bk.  iv.  i,  4).  It  has  escaped 
the  author's  notice  that  to  hold  otherwise  is  to  restrict  the  reasonable  cause 
which  he  makes  a  necessary  element  of  all  actionable  agreements  to  the 
two  cases  of  (i)  donation  and  (2)  adjected  pacts,  and  so  to  rob  his  principle 
of  the  universality  which  he  claims  for  it. 

Turning  from  the  Dutch  authorities  to  the  Latin,  we  find  not  a  word 
about  reasonable  cause,  but  in  place  of  it  the  requirement  of  serious  and 
deliberate  intent.  This,  and  not  reasonable  cause,  is  insisted  upon  both  by 
Vinnius  and  by  Voet.  Sir  A.  F.  S.  Maasdorp  "  contaminates  "  his  authorities, 
and  includes  both  elements  in  one  definition.  But,  on  his  own  showing,  the 
"  cause  "  is  only  important  as  indicative  of  intention.  "  An  agreement,"  he 
says  (p.  34),  "  to  be  binding,  must  have  been  seriously  and  deliberately  made, 
and  it  is  not  regarded  under  our  common  law  as  having  been  so  made  unless 
it  was  based  upon  some  reasonable  ground  or  cause.**  And  again  (p.  36), 
"All  that  is  meant  by  a  reasonable  cause  (redelyke  oorzaak)  in  our  law 
is  that  an  agreement,  in  order  to  afford  a  right  of  action,  shall  have  been 
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entered  into  with  a  serious  and  deliberate  mind  and  intent,  from  or  upon 
some  motiye,  ground,  reason,  or  cause  which  induced  the  person  entering 
into  it 'to  bind  his  own  will  for  the  benefit  of  another.'"  Is  it  sufficient, 
then,  in  order  to  make  a  promise  binding,  that  it  should  be  '^  an  act  in  die 
law" — to  borrow  a  phrase  from  our  own  books ; — f>.  an  act  directed  to  a 
legid result 7  The  answer  should  be  "Yes,"  if  we  follow  the  guidance  of 
Vinnius  and  of  Voet  (cf.  S.  v,  Lemwen,  R.D.L.  Bk.  iv.  i,  3).  Thb  would 
give  a  perfectly  satisfactory  and  consistent  theory.  But,  apparently,  in  South 
Africa  the  answer  is  "  No."  For  we  are  told  (p.  36)  that,  donation  excepted, 
and  ^Mtft  from  the  consensual  or  real  contracts  of  the  Roman  Law,  in 
which  "  the  reasonable  cause  would  be  the  serious  and  ddiberate  intention 
of  entering  into  such  contract  with  all  its  consequences," — ^that,  the  cause 
must  consist  in  ^  the  serious  and  deliberate  intention  of  doing  or  giving 
something  for  or  to  another  from  any  reasonable  cause  or  motive  frdling 
short  of  mere  liberality." 

Mere  liberality,  then,  will  not  do;  nor  a  ^pepper-corn  consideraticm " 
(p.  36).  But  (p.  47)  when  a  father  made  a  gratuitous  promise  to  his  son, 
who  was  then  on  his  death-bed,  that  he  would  procure  the  emandpatioD 
of  the  plaintifi^  who  was  a  female  slave  of  his,  and  who  had  up  to  the 
time  of  the  son's  illness  Uved  in  concubinage  with  the  latter,  the  Court 
found  a  reasonable  cause  in  *'  the  affection  which  the  father  bore  to  his 
dying  son  and  the  relationship,  however  illegitimate,  which  subsisted  between 
the  son  and  the  plaintiff  "(p.  48).  With  regard  to  *'  pepper-corn  considera- 
tions "  our  author  cites  de  Villiers,  C.J.,  as  saying  in  Mttmbu  v.  Webster^  **  A 
purely  nominal  consideration  would  certainly  not  be  regarded  in  our  Courts 
as  a  reasonable  causey'*  and  adds  by  way  of  comment  (p.  37),  "  so  that,  after 
all,  the  test  as  r^ards  the  cause  of  an  agreement  is  not  so  much  whether  it 
amounts  to  '  considemtion,'  but  whether  it  is  reasonable."  It  seems,  then, 
that  an  agreement  must  be  not  merely  (i)  serious,  and  (2)  lawful,  but  (3) 
reasonable,  and  the  Court  is  to  pronounce  on  its  reasonableness.  If  this  is 
really  the  Uiw  of  South  Africa,  it  would  seem  that  the  judicial  interpretation 
of  ''cause  "is  likely  to  be  as  troublesome  to  the.  South  African  judges  as  the 
interpretation  of  consideration  has  proved  to  our  own.  We  have  dwelt  upon 
this  point  at  some  length,  because  the  South  African  Courts,  having  within 
their  grasp  the  easy,  simple  principle  that  all  serious  agreements  made  between 
competent  persons  for  legal  objects  are  legally  enforceable,  seem  to  be  blindly 
resolved  to  stray,  and  to  stray  further,  in  a  region  of  quagmire  and  morass. 
It  may  be  noted  finally  that,  with  all  his  efforts,  our  author  cannot  get 
away  from  consideration.  The  phrase  recurs  in  the  course  of  his  work, 
as  where  he  says  (p.  273)  that  valuable  consideration  is  not  necessary  to 
the  validity  of  a  contract  of  agency.  The  phrase  "just  and  valuable 
consideration  "  has  even  found  its  way  into  s.  83  of  the  Insolvent  Ordinance 
(Ord.  6,  1843),  cited  on  p.  96. 

There  are  many  other  points  of  resemblance  or  difference  between  the 
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Roman-Datch  and  the  English  Law  upon  which  it  would  be  interesting 
to  comment.  It  must  suffice  to  indicate  some  of  them.  The  contract 
under  seal  is  unknown.  Generally  no  solemnity  of  form  is  required,  but 
transfers  of  (not  contracts  relating  to)  immovables,  antenuptial  contracts, 
and  donations  exceeding  ^500  are  invalid  as  against  third  parties  unless 
registered  in  the  office  of  the  Registrar  of  Deeds.  The  Law  of  Capacity  of 
Parties  difiSsrs  widely  from  our  own.  The  heads  of  illegality  are  in  the 
main  the  same.  Fraud  and  error  are  discussed  fiilly.  The  term  error  is 
wide  enough  to  include  the  state  of  mind  induced  by  innocent  mis- 
representation  and  undue  influence.  A  person  who  has  obtained  property 
by  such  fraud  as  goes  to  the  root  of  a  transaction  cannot  give  a  good 
title  to  an  innocent  alienee ;  in  other  words,  the  rule  in  Cundy  v.  Lindsay 
(1878),  3  App.  Ca.  459,  iq)plies  in  Roman-Dutch  Law  to  all  cases  of  fraud, 
not  merely,  as  in  our  law^  to  fraudulent  impersonation.  The  chapter  on 
Interpretation  of  Contract  reflects  the  principles  of  English  Law.  Hie  dis- 
tinction between  penalties  and  liquidated  damages  is  recognised,  as  in 
England,  and,  it  seems,  with  similar  results.  The  Roman-Dutch  Law  has 
inherited  from  the  Civil  Law  the  distinction  between  various  degrees  of 
diligence.  This  may  prove,  as  is  suggested  by  a  footnote  on  p.  273,  a 
damnosa  hereditas.    The  English  Law  has  escaped  from  these  shackles. 

It  is  remarkable  that  Sir  A.  F.  S.  Maasdorp  does  not  devote  a  chapter 
to  Breach  of  Contract.  It  can  scarcely  be  reserved  for  the  volume  on 
Delict  Nor  is  there  any  separate  treatment  of  Discharge.  The  question 
of  the  Measure  of  Damages  is  discussed  in  various  places,  but  only  in 
connection  with  special  contracts. 
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In  the  last  number  of  the  Journal  appeared  a  suggestion  with  respect  to  the 
systematic  collection  of  information  as  to  primitive  laws,  more  especially 
those  of  communities  within  the  British  Empire.  Attention  was  called  to 
the  need  of  prompt  action.  The  primitive  elements  are  fast  disappearing 
or,  more  often,  they  are  being  mixed  with  imported  and  alien  materials ; 
and  in  a  little  time  it  will  be  impossible  to  collect  unalloyed  primitive  usages. 
It  was  remarked,  *'  Ten  or  twenty  years  hence  it  may  be  impossible  as  to 
many  communities  to  distinguish  the  primitive  elements  from  those  which 
have  filtered  into  them  by  reason  of  their  contact  with  civilisation."  It  was 
added  that  the  Journal  would  give  what  aid  it  could  to  efforts  to  prepare  a 
carfus  of  primitive  law  for  such  parts  of  the  British  Empire  as  furnished 
materials.  Dr.  Meyer,  the  energetic  Secretary  of  the  Internationale  Vereinigung 
iir  vergleichende  Rechtswissenschaft,  writes  as  follows  with  respect  to 
the  suggestion : 

IntertuUumaU  Vgreimgu$$g  far  vergkidande  Ricktswiss£Mscka/tf  eic 

Zu  Beklin.  W.  Mbuotto  Str.  5. 
Dear  Sir, 

In  i}tL^  Journal  of  the  Society  of  ComparoHve  LegUlaUon  I  find  an  Article  by 
you  as  to  Primitive  Law. 

It  may  interest  you  to  learn  that  our  Society  as  early  as  1893-4  opened  a 
discussion  of  the  question  of  the  primitive  legal  relations  and  those  of  half-civilised 
races,  and  the  answer  was  given  by  the  Society  in  an  Article,  "  Legal  Conditioos 
among  the  Native  Laws  of  Africa  and  Asia/'  by  Julius  Springer,  Berlin  (1903). 

Also  in  the  previous  year  the  Society  published  a  great  number  of  ethnological 
questions,  which  were  published  by  R.  von  Decker  in  Berlin,  1906,  and  these  were 
translated  by  us  into  French  and  English.  This  collection  would  undoubtedly 
enable  you  to  carry  out  your  proposal  of  a  corpus  of  primitive  laws,  and  customs 
in  the  British  Empire,  provided  that  the  English  Government  and  the  various 
learned  Societies  in  all  parts  of  the  British  possessions  would  lend  their  assistance. 
I  should  be  most  grateful  if  you  would  inform  me  whether  you  could,  and  in 
what  way  you  could,  assist  the  Society. 

I  have  forwarded  through  our  publishers  to  you  a  copy  of  these  inquiries. 
You  will  see  that  the  inquiry  covers  much  ground ;  we  saw  that  a  bare  inquiry 
into  the  legal  conditions  of  primitive  people  was  not  enough.  The  history  of  their 
laws  could  not  be  separated  from  that  of  their  social  life — more  especially  firom 
their  religious  customs,  and  the  economic  conditions  of  life. 
With  the  highest  esteem,  etc. 

From 

Dr.  F.  Meyer. 
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The  volume  above  referred  to  is  entitled  EihnograpMsche  Fragesammlung, 
and  is  edited  by  Dr.  Steinmetz,  whose  investigations  of  primitive  criminal 
law  are  well  known,  and  it  will  certainly  be  of  great  use  to  inquirers.  If  it 
has  any  fault,  it  is  that  of  over-elaboration ;  it  pre-supposes  a  very  large 
amount  of  time  at  the  disposal  of  the  person  questioned,  and  the  person 
questioning.  Aid  will  be  derived  from  Dr.  S.  R.  Steinmetz's  Rechtsverhdltnisse 
von  eingeborenen  Volkern  in  Afrika  und  Ouanien.  It  contains  the  answers 
received  to  questions  circulated  by  the  Internationale  Vereinigung  far 
vergleichende  Rechtswissenschaft  in  1895.  Reference  may  also  be  made  to 
Mr.  A.  G.  Keller's  Queries  in  Ethnograpfy  (1903) ;  Mr.  T.  G.  Frazer's 
questions  published  in  the  JourmU  of  the  Anthropoiogical  Institute^  and  to 
Professor  Kohler's  paper  in  the  Zeiischrift fUr  vergleichende  Rechtswissenschaft. 
Aid  is  also  to  be  got  from  the  works  of  Bastian  and  Post,  and  the  Studi  d$ 
Ethnologia  Giuridico  of  Dr.  Mazzarella. 

AU  these  works  and  others  mentioned  in  the  last  number  of  the  Journal, 
will  be  helpful  to  inquirers  in  this  field 

To  state  the  task  is  also  to  state  its  difficulty  and  indicate  its  magnitude. 
It  is  to  describe  a  task  which  could  be  accomplished  even  imperfectly  only 
by  a  multitude  of  inquirers.  Obviously,  the  first  step  is  to  know  what  has 
been  done.  In  some  instances  the  work  is  well-nigh  complete;  excellent 
books  on  the  subject  exist ;  they  need  only  to  be  brought  up  to  date.  In 
other  cases  a  beginning  has  been  made ;  travellers,  missionaries,  officials,  and 
royal  commissions,  have  collected  materials  well  worthy  of  attention.  There 
is  a  third  class  of  cases  as  to  which  practically  nothing  has  been  done. 
Either  the  information  obtained  is  fragmentary,  or  it  is  untrustworthy ;  it  has 
been  collected  by  persons  eager  to  prove  some  favourite  thesis;  or  it  is 
the  work  of  those  with  no  aptitude  for  scientific  inquiry.  The  results 
obtained  by  not  a  few  inquirers  are  vitiated  by  the  error  to  which  Mr. 
Keller  adverts  in  these  words:  "In  judging  of  native  institutions  there 
is  no  more  common  or  &tal  error  than  that  of  projecting  one's  own 
civilised  ideas  into  the  minds  of  the  uncivilised,  and  thus  interpreting  data 
with  bias." 

It  is  almost  needless  to  say  that  special  considerations  apply  to  India. 
There  the  work  has  ahready  been  largely  carried  out;  such  collections  as 
Sir  C.  L.  Tupper's  Punjab  Customary  Law  leave  little  to  be  desired.  For 
the  present,  attention  might  be  confined  to  the  Colonies. 

To  clear  the  ground  it  would  be  well  to  ascertain  first  as  to  each 
Colony  the  true  state  of  the  case,  and  to  elicit  answers  to  the  following 
questions : 

(i)  What  tribes  or  communities  within  the  particular  community  or 
territory  have  a  distinct  set  of  laws  and  usages  ? 

(2)  What  collections  of  such  laws  and  usages  exist  ? 

(3)  What  is  the  date  of  such  collections,  and  by  whom  were  they 
prepared? 
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(4)  Are  they  complete?    Do  they  need  revision  or  addition?    Do  they 
faithfully  record  existing  usages  ? 

(5)  In  the  writings  of  travellers  or  missionaries  or  others,  are  there 
trustworthy  accounts  of  such  laws  and  usages  ? 

(6)  What  means  are  recommended  fcx-  collecting  laws  ? 

(7)  What  societies  or  organisations  for  obtaining  such  information  exist? 
Concise  answers  to  these  questions  are  invited.   They  will  be  published, 

and  it  is  hoped  that  they  will  show  the  true  magnitude  and  nature  of  the  task, 
and  the  best  means  of  accomplishing  it  They  will  also  aid  in  the  work  in 
whidi  Dr.  Meyer  suggests  co-operation. 


A  CHINESE  COMMENTARY  ON  THE  GERMAN 

CIVIL  CODE.* 

[Contributed  by  Ernest  J.  Schuster,  LL.D.] 

The  fact  that  the  first  English  translation  of  the  German  Civil  Code  should 
have  been  produced  by  a  citizen  of  the  Celestial  Empire  proves  that  the 
East  and  West  have,  after  all,  come  much  nearer  to  each  other  than  is  generally 
supposed  The  translator  is  obviously  a  man  of  exceptional  ability  and 
industry,  and  he  must  be  congratulated  on  the  completion  of  a  task  which, 
even  for  one  who  is  not  handicapped  by  the  difficulty  of  translating  from  an 
acquired  into  an  acquired  language,  would  have  been  sufficiently  arduous. 
As  a  general  rule,  the  translation  is  not  only  correct,  but  as  intelligible  as 
a  literal  reproduction  of  the  highly  technical  forms  of  expression  of  the 
German  Citdl  Code  can  possibly  be.  It  would  have  been  miraculous  if 
mistakes  had  been  avoided  entirely,  but  the  non-accomplishment  of  such  a 
miracle  does  not  diminish  our  admiration  for  the  translator's  talents.  It 
may  however  be  useful  to  point  out  some  deficiencies  which,  in  our  opinion, 
would  have  been  avoidable,  and  which  somewhat  detract  from  the  usefulness 
of  the  work. 

The  expressions  by  which  German  technical  terms  are  rendered  are  to  a 
large  extent — ^perhaps  to  a  larger  extent  dian  the  courteous  and  compli- 
mentary acknowledgment  in  the  preface  implies — taken  from  the  present 
writer's  work  on  German  Civil  Law.  Without  claiming  any  special  merit 
in  respect  of  the  choice  of  these  expressions,  he  may  be  allowed  to  express 
his  approval  of  this  course,  on  the  ground  that  it  is  obviously  desirable  that 
English  authors  who  write  on  continental  law  should,  as  much  as  possible, 
establish  a  uniform  terminology.  I  cannot,  therefore,  help  regretting  that 
Dr.  Wang,  having  once  made  such  an  extensive  surrender  of  originality, 
should  not  have  entirely  refrained  from  the  difficult  task  of  coining  new 
expressions,  more  particularly  as  some  of  the  terms  invented  by  him  are 
eminently  calculated  to  mislead  English  readers.  As  the  elucidation  of  each 
particular  instance  of  this  fact  requires  an  undue  sacrifice  of  space,  one 
example  must  suffice.    The  terms  Vorbehaltsgut  and  Eingebrachtes  Gut  are 

*  Tht  Gtmum  Ctvii  Codt.  Translated  and  annotated,  with  an  Historical  Introduction 
and  Appendices.  By  Chung  Hui  Wang.  London :  Stevens  k  Sons,  Ltd.  1907.  Svo.  zzv. 
and  631  pp. 
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respectively  rendered  by  *'  separate  property "  and  **  contributed  property." 
This  necessarily  creates  the  entirely  mistaken  impression  that  the  Einge- 
hrachies  Gut  is  not  the  separate  property  of  die  spouse  to  which  it  belongs, 
and  that  in  the  case  of  spouses  living  under  any  r^me  of  community  of 
goods,  the  "contributed  property"  forms  part  of  the  common  fond.  The 
provision  of  s.  1555,  which  refers  to  spouses  living  under  the  regime  of 
community  of  movables,  and  which  Dr.  Wang  translates:  ''the  husband 
does  not  have  separate  property,"  will  be  taken  by  any  uninformed  reader 
to  mean  that  under  the  r^^ime  in  question  the  whole  of  the  husband's 
property  must  necessarily  belong  to  the  common  fund,  which  reading  is,  of 
course,  entirely  opposed  to  the  true  meaning  of  the  section. 

The  &ct  that  Dr.  Wang,  very  naturally,  does  not  always  know  whether 
a  particular  word  has  a  technical  meaning  in  German  law  is  another  source 
of  error.  If,  for  instance,  he  had  known  that  the  word  Niedtrhusung  has 
a  well-defined  technical  meaning,  he  would  not  have  said,  as  he  does 
in  his  translation  of  s.  7,  that  ''a  person  who  habitually  resides  in  a  place 
establishes  his  domicile  in  that  place,"  and  would  not  thereby  have  created 
an  entirely  mistaken  impression  as  to  the  meaning  of  "domicile"  in 
German  law. 

The  footnotes  form  the  least  satisfactory  part  of  the  book.  If  the  use 
of  a  Code  is  not  to  be  a  pitfall,  it  is  absolutely  necessary  to  mention  in  their 
appropriate  places  the  separate  enactments  by  which  the  rules  contained  in 
the  Code  are  supplemented  or  modified.  This  is  done  with  respect  to  some 
of  the  provisions  of  the  Codes,  but  in  the  majority  of  cases  these  supplemental 
references  are  either  omitted  entirely.or  given  in  an  incomplete  or  inadequate 
manner.  Thus,  for  instance,  a  reader  is  led  to  believe  by  s«  765  that  no 
guarantee  is  valid  unless  evidenced  by  a  document  signed  by  the  surely, 
whilst  in  reality  (owmg  to  the  effect  of  Commercial  Code  s.  350^  to  which 
the  translator  fails  to  call  attention)  no  writing  is  required  for  any  commercial 
guarantees.  The  note  to  s.  12  states  that  the  provision  contained  in  that 
section  for  the  protection  of  names  applies  to  the  names  of  "juristic 
persons  "  as  well  as  to  the  names  of  natural  persons,  but  it  omits  to  call 
attention  to  the  elaborate  rules  as  to  the  firm-names  of  single  traders  and 
commercial  partnerships  and  companies  contained  in  Commercial  Code 
ss.  17,  18.  In  the  note  to  s.  ss,  which  deak  with  associations  established  to 
carry  out  "economic  enterprises,"  and  which  explains  that  the  term  "economic 
enterprises  "  includes  "commercial  enterprises,"  as  well  as  others  which  are 
not  of  a  commercial  nature,  the  translator  fails  to  point  out  that  the  section 
does  not  at  all  apply  to  associations  established  for  commercial  purposes,  as 
these  are  entirely  governed  by  the  rules  relating  to  them  contained  in  the 
Commercial  Code  or  in  other  Statutes.  The  notes  to  the  sections  dealing 
with  "  powers  of  agency  "  &il  to  notice  the  extremely  wide  power  of  agency 
which  German^lawlattributes  to  a  "  procuration  holder  "  by  virtue  of  &  49  of 
the  Commercial  Code.    The  translator  does  not  call  attention  to  the  &ct  that 
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the  provision  against  compound  interest  contained  in  s.  348  is  subject  to  a 
most  important  exception  provided  for  by  s.  355  of  the  Commercial  Code. 

These,  and  numerous  other  omissions  of  the  same  kind,  cannot  be 
excused  on  the  ground  of  want  of  space,  as  many  of  the  notes  contained 
in  the  book  might  well  have  been  dispensed  with,  being  either  superfluous 
or  unintelligible  or  inaccurate.  Statements,  for  instance,  like  that  contained 
in  the  note  to  s.  793  (which  mentions  "  theatre  tickets,  meal  tickets,  and 
bathing  tickets "  among  "  the  most  common  examples "  of  obligations  to 
bearer),  or  like  that  contained  in  the  note  to  s.  873  (which  tells  the  reader 
that  "a  proprietary  possessor  has  no  possessory  action"),  ought  not  to  appear 
in  the  work  of  an  author  so  learned  and  talented  as  Dr.  Wang. 

The  idea  of  having  a  glossary  of  English  technical  terms  {t\e.  of  English 
terms  used  as  equivalents  of  German  technical  terms)  is  a  happy  one,  but 
the  explanation  of  the  terms  is  not  always  satisfactory,  and  the  glossary  is 
very  incomplete,  as  it  omits  the  equivalents  of  many  technical  expressions 
of  German  law  which  quite  specially  call  for  explanation.  Thus,  the 
equivalents  of  Verwg^  Verschulden^  Vorsatz^  beschrdnkte  Geschdftsfdhigkeit^ 
Berticherung^  Schuldubernahme^  and  many  other  simflar  highly  technical 
terms,  are  not  contained  in  the  glossary,  whilst  some  of  the  English 
expressions  used  for  them  by  the  translator  are  particularly  liable  to  be 
misunderstood  (^^.  the  expression  *' default,"  by  which  the  word  Vertug 
is  generally  translated,  but  which  in  s.  435  is  also  used  as  the  equivalent 
of  Versckuldeny  and  the  expression  "  fault,"  which  in  other  places  is  intended 
to  reproduce  the  last-mentioned  term). 

The  publishers  deserve  recognition  for  the  excellence  of  the  printing  and 
the  magnificence  of  the  outward  appearance  of  the  book.  It  is  to  be  hoped 
that  they  will  be  rewarded  by  an  extensive  sale,  and  that  in  a  new  edition 
the  book  will  be  made  as  useful  and  trustworthy  as  it  can  easily  be  made  by 
judicious  correction. 
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INTRODUCTION. 

[Contributed  by  Edward  Manson.  Esq.}, 

Nearly  2,000  Acts  and  Ordinances  passed  this  year,  in  the  British  Empire 
alone,  attest  the  energy  of  the  Legislatures— the  efforts  of  each  communky 
to  re4uljust  itself  to  changing  conditions  and  give  free  play  to  the  forces 
that  are  moulding  the  national  life.  Some  of  them  are  novel  and  remarkable. 
An  interesting  example  is  the  Act  of  the  Commonwealth  of  Australia  for 
the  preservation  of  Australian  industries.  It  is  directed  against  two  abuses — 
(i)  Monopolies  and  (ii)  Dumping.  Any  person  who  enters  into  a  contract 
with  intent  to  destroy  or  injure  by  means  of  unfair  competition  any 
Australian  industry  the  preservation  of  which  is  advantageous  to  the 
Commonwealth,  having  regard  to  the  interests  of  producers,  workers,  and 
customers,  is  guilty  of  an  offence,  punishable  with  a  fine  of  ^500.  The 
significance  of  this  provision  is  in  the  interpretation  of  the  words  "  unfair 
competition."  A  commercial  trust  is  to  be  deemed  ''  unfair  competition  " : 
so  is  any  competition  which  would  probably,  or  does  in  fact,  result  in  an 
inadequate  remuneration  for  labour  in  the  Australian  industry,  or  would 
probably,  or  does  in  fact,  result  in  creating  substantial  disorganisation  in 
Australian  industry  or  throwing  workers  out  of  employment.  "  Dumping  "  \& 
dealt  with  in  the  same  drastic  fashion. 

Child  Legislation. — ^The  care  of  the  young— j/tfx  gtntU — is  again  a 
noticeable  feature  of  the  year's  legislation.  Queensland  has  been  dealing 
with  "n^lected  children,"  including  under  that  description  begging  and 
destitute  children,  children  whose  relations  are  drunkards,  or  dead,  or 
undiscoverable,  or  who  associate  with  persons  of  bad  character,  and  children 
under  ten  who  sell  matches,  newspapers,  etc.,  in  public  places.  Victoria 
has  been  establishing  Children's  Courts,  so  has  New  Zealand,  so  has 
Tasmania.  In  Germany  the  first  Children's  Court  was  to  be  opened  at 
Frankfort  on  January  i,  1908.  Victoria  makes  it  unlawful  to  supply  any 
smoking  materials  to  juveniles  under  sixteen,  and  Ontario  prohibits  biUiard- 
room  keepers  admitting  minors  under  eighteea  Trinidad  and  Tobago  have 
made  provision  for  the  industrial  and  technical  training  of  boys  between 
fourteen  and  eighteen  by  binding  them   apprentice— a  reversion  to  old 
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methods  worthy  of  note  in  these  days  when  a  plethora  of  unskilled  labour 
is  helping  to  fill  our  workhouses  and  gaols. 

Ckuning. — One  vice — ^very  prevalent  at  the  present  day— gambling  and 
betting — ^has  come  under  the  censorship  of  the  Legislature  of  Victoria.  The 
Act  is  a  very  elaborate  one,  in  four  divisions,  dealing  respectively  with 
(i)  lotteries,  (ii)  gaming,  (iii)  street  betting,  and  (iv)  race  meetings. 
Advertising  lotteries,  in  whatever  form,  is  made  an  offence.  "  Place,"  that 
much-tormented  word,  is  defined  as  "  any  place  whatsoever,  whether  within 
a  building  or  not,  whether  upon  land  or  water,  whether  defined  as  to  area 
or  not,  and  whether  private  property  or  otherwise.**  Balloons  or  airships 
seem  the  only  escape  from  this  remorseless  definition.  The  totalisator— a 
fiivourite  betting  medium  in  Australia — is  put  under  strict  quarantine. 
Any  house  where  a  totalisator  is  used  is  a  common  gaming  house.  Tipsters' 
advertisements  in  newspapers  are  prohibited.  Any  person  engaged  in 
street  betting  may  be  arrested  by  the  police  without  a  warrant.  Racecourses 
have  to  be  licensed,  and  at  a  heavy  fee.  It  will  be  interesting  to  hear  how 
ha  these  iefiaaa  vincuia  have  been  able  to  bind  the  elusive  Proteus,  and 
whether — 

DoU  dream  kac  thmum  fratiginhtr  inams. 

The  United  Kingdom  and  New  South  Wales  have  also  been  legislating 
against  the  same  growing  vice. 

HaUtual  Oximinals. — Among  the  most  suggestive  Acts  of  the  year  is 
one  by  the  Legislature  of  New  Zealand  dealing  with  the  "  habitual  criminal." 

A  person  who  has  been  twice  convicted  of  any  offence  of  a  class  com- 
prising certain  sexual  offences  and  abortion,  or  who  has  been  four  times 
convicted  of  any  offence  of  a  class  comprising  wounding,  housebreaking, 
theft,  false  pretences,  and  other  offences  against  property,  may,  if  again 
convicted  upon  indictment  of  an  offence  coming  widiin  either  of  these 
classes,  be  declared  by  the  Judge  to  be  an  *' habitual  criminal,''  and  as 
such  is  to  be  liable  to  detention  in  a  special  reformatory  prison  during  the 
Governor's  pleasure.  The  offender  may  apply  for  his  discharge  on  the 
grotmd  that  he  is  "  sufficiently  reformed,"  and  if  the  Judge  is  of  that  opinion 
may,  on  the  Judge's  recommendation  to  the  Governor,  be  discharged  But 
he  must  report  himself  periodically  to  a  Probation  Officer,  and  if  he  relapses 
into  crime  may  be  recommitted.  Six  convictions  for  minor  offences  will — 
on  a  seventh— constitute  the  offender  an  habitual  criminal.  The  principle 
is  that  he  is  to  be  punished  not  merely  for  the  particular  offence,  but  to 
expiate  by  exclusion  torn  law-abiding  society  a  long  course  of  criminality. 
This  special  treatment  of  habitual  criminals  is  to  be  the  subject  of  a 
Bill  by  the  Home  Secretary  in  the  coming  Session,  and  should  go  far  to 
rid  society  of  a  perpetual  pest  and  source  of  danger. 

Hiubaad  and  IHfe. — ^Another  topic — ^marriage  and  its  incidents — is  a 
good  deal  in  evidence.    France  has  made  important  and  far-reaching  changes. 
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The  old  law  required  the  puents'  consent  ontil  twenty-five.  Now  the  age  is 
twenty-one.  If  after  twenty-one,  and  before  thirty,  consent  is  refused,  the 
parties  may  request  it  by  a  **  respectful  and  formal  act,"  and  if  the  consent 
is  not  then  giyen  within  thirty  days,  the  marriage  may  take  place  without  it 
The  Act  also  secures  married  women  in  the  enjoyment  of  their  earnings. 
Monaco  has  introduced  a  new  conception  of  marriage  (see  p.  217),  Bermuda 
and  Manitoba  have  been  consolidating  and  amending  their  marriage  law. 
Tasmania  relieves  against  defects  in  celebration.  New  Zealand  empovrers  the 
Court  in  certain  cases  to  give  the  consent  to  marriage  of  a  minor  when  the 
parents  refuse.  The  Bahanoas  legalise  marriage  with  a  deceased  wife's 
sister. 

Michigan  has  been  prohibiting  marriage  by  epileptics,  imbeciles,  or  insane 
persons.  Nebraska  declares  marriage  between  first  cousins  of  the  iHiole 
blood  void.  Oregon  makes  wife-beating  punishable  with  twenty  lashes. 
Tasmania  puts  the  spouses  on  the  same  footing  in  case  of  an  intestacy.  A 
new  departure  by  Victoria  in  the  matter  of  testamentary  disposition  is  well 
worthy  of  note.  It  sufiiers  not  a  man  to  disinherit  his  funily.  If  he  has  by 
his  will  left  his  widow  and  young  children  without  sufficient  means  of  support, 
the  Court  may  grant  them  maintenance  out  of  the  estate.  New  Zealand  has 
a  similar  provision.  Tasmania  allows  an  infant  husband  of  nineteen  and  an 
infant  wife  of  eighteen  to  make  a  will. 

AgrioQlture. — ^Agriculture  is  another  subject  with  which  the  Legislatures 
have  been  busy.  Trinidad  and  Tobago  are  promoting  the  study  of  scientific 
agriculture  in  all  its  branches.  Dairy-fiirming  is  the  subject  of  legislative 
attention  in  the  Province  of  Saskatchewan ;  stockbreeding  and  dairy-fiuming 
in  Quebec ;  cotton-growing  in  the  Leeward  Islands ;  livestock  and  ploughing 
matches  in  Ontario;  horse-breeding  in  Manitoba;  forest  preservation  in 
Grenada.  Bermuda  has  been  providing  for  the  inspection  of  its  agricultural 
produce  before  shipment  abroad;  Fiji  for  the  inspection  of  its  firuit  for 
export ;  Ontario  of  its  dairy  produce ;  the  United  Kingdom  for  the  analysis 
of  food  fertilisers.  Manitoba  legislates  for  the  extermination  of  a  long  list  of 
noxious  weeds ;  Egypt  against  the  cotton  worm  and  its  eggs ;  St  Vincent, 
St.  Lucia,  Grenada,  and  Montsenat  to  prevent  the  importation  of  plant 
diseases.  New  Zealand  is  looking  after  the  diseases  of  bees.  Victoria  has 
been  reclaiming  its  swamp  lands.  In  this  connection  may  be  noted  the 
Commonwealth  of  Australia's  scheme  for  the  scientific  study  of  meteorology 
and  the  distribution  of  meteorological  information. 

These  are  a  few  sheaves  from  a  vast  harvest  field  1  samples  only  of 
some  of  the  principal  subjects  which  are  engaging  the  Legislatures  of  the 
world.  Much  more  remains  to  arrest  attention  and  suggest  reflection,  bat 
it  is  only  possible  to  glance  at  one  or  two. 

MisoeUiuneous  Ii6gi8Utlo&.— Norway  has  been  protecting  her  antiquities. 
Quebec  has  abolished  civil  death,  and  replaces  it  with  civil  degradation.  The 
Dominion  of  Canada  has  been  legislating  to  exclude  the  undesirable  inunigiant 
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and  to  protect  those  it  recdves — and  welcomes.  South  Australia  has  been 
establishing  boards  to  fix  prices  and  wages  in  industrial  undertakings.  Western 
Australia  has  been  codifying  its  law  of  evidence.  British  Guiana  has  been 
looking  after  the  purity  of  its  butter»*milk,  tea,  flour,  and  bread.  New  Zealand 
has  been  taking  steps  for  the  preservation  of  its  scenery,  a  valuable  asset  in 
these  tourist  days.  Sierra  Leone  has  been  giving  statutory  recognition  to  the 
West  African  custom  of  communal  labour.  Northern  Nigeria  has  been 
establishing  Native  Courts,  preserving  the  ancient  judiciary  system.  Fiji  has 
been  dealing  with  dangerous  dogs ;  Southern  Rhodesia,  East  and  Central 
Africa,  Manitoba,  Quebec,  and  Cyprus  have  all  been  taking  measures  to 
protect  and  preserve  their  big  and  other  game.  Newfoundland  abolishes  the 
barmaid.  The  Sunday  legislation  by  the  Dominion  of  Canada  and  by  Italy 
is  particularly  striking. 

One  improvement  by  Tasmania  in  the  ''mechanics  of  law  making" 
deserves  notice.  When  an  Act  is  amended  it  is  to  be  reprinted  as  amended. 
Why  should  we  not  do  that  here?  Our  laws  might  then  not  answer  so 
well  as  they  now  do  to  King  James*  felicitous  description  of  them  as  "a 
crowd  of  Statutes  crossing  and  cuffing  one  another." 
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I.    EGYPT. 
[Coniribt^ed  fy  W.  E.  Bruntats,  Esq.,  C.M.G.,  Khedhrial  CoutiselUrJ] 
Laws  of  general  public  interest — 27. 

AgxioQltiire. — Law  No.  3  imposes  upon  the  occupiers  of  land  and  their 
agents  the  obligation  to  report  to  the  village  head-men  the  appearance  of 
the  cotton-worm  or  of  its  eggs.  Law  No.  14  gives  power  to  the  Minister 
of  the  Interior  to  impose  the  like  obligation  in  respect  of  any  other  insect 
or  disease  injurious  to  the  cotton  plant 

Bukm^qr. — ^Law  No.  26,  approved  by  the  Powers,  provides  that  a 
debtor  who  suspends  payment  shall,  in  depositing  his  statement  of  affairs, 
state  the  cause  of  his  insolvency.  In  the  event  of  the  debtor  making 
proposals  for  a  composition  with  his  creditors,  it  is  provided  that  the  report 
on  his  proposals  heretofore  presented  to  the  creditors'  meeting  by  the  judge 
shall  be  prepared  by  one  or  three  representatives  chosen  by  the  creditors 
at  a  creditors'  meeting ;  it  further  makes  the  finding  of  securities  a  condition 
precedent  of  the  approval  of  the  composition. 

Coisiii. — Law  No.  17  directs  the  taking  of  the  census  in  April  1907, 
and  entrusts  the  Minister  of  Finance  with  the  duty  of  carrying  it  out 

CMl  Prooodnre. — Law  No.  24,  approved  by  the  Powers,  empowers  either 
Chamber  of  the  Mixed  Court  of  Appeal  to  refer  to  the  full  Court  any  point 
of  law  arising  before  it  as  to  which  the  Court  has  already  given  conflicting 
decisions,  or  as  to  which  it  dissents  from  a  setded  current  of  decisions. 
Any  members  of  the  Court  who  are  unable  to  be  present  are  to  be  replaced 
by  first-instance  judges.    The  Parquet  is  to  be  heard. 

The  Law  is  of  interest  as  marking  a  departure  from  the  well-settled 
principle  of  French  jurisprudence,  that  no  decision  of  a  Court  is  binding 
in  any  subsequent  case. 

Criminal  Law. — Law  No.  13  assimilates  the  law  as  to  offences  against 
public  decency  applicable  to  foreigners  to  that  applicable  to  natives. 

Law  No.  16  corrects  a  divergence  between  the  Arabic  and  French 
texts  of  the  Law  as  to  Vagabonds  of  1891. 

Law  No.  25,  approved  by  the  Powers,  provides  that  any  period  spent 
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under  preventive  arrest. shall  be  deducted  from  sentences  of  imprisonment 
passed  by  the  Mixed  Courts. 

CEimhial  Prooedure. — Law  No.  5  reduces  the  Court  fees  in  prosecutions 
before  the  Markaz  Courts.  The  Law  was  intended  to  permit  of  instructions 
being  given  to  prosecuting  officers  to  leave  aggrieved  parties  to  bring  their 
own  action  in  trivial  cases,  if  they  so  desired ;  the  old  scale  of  fees  was,  in 
certain  respects,  so  high  that  such  instructions,  unaccompanied  by  a  reduc- 
tion in  the  fees,  would  have  approximated  to  a  denial  of  justice. 

Law  No.  9  confers  upon  prosecuting  officers  before  Markaz  Tribunals 
the  right  to  enter  appeals,  a  right  which  the  Court  of  Cassation  had  rather 
unexpectedly  held  to  be  vested  exclusively  in  the  Parquet. 

Law  No.  10  confers  the  powers  of  officers  of  judicial  police  upon  the 
head  store-keepers  at  the  principal  railway  stations,  thereby  enabling  them 
to  draw  up  prods-ver^aux  against  such  of  their  customers  as  are  attempting 
to  defraud  the  Railway  Administration. 

Law  No.  15  adds  the  highest  class  of  police  N.CO.'s  to  the  list  of 
officers  of  judicial  police  in  the  Code  of  Criminal  Procedure. 

Law  No.  23,  approved  by  the  Powers,  which  modifies  the  Decree  as  to 
Judicial  Organisation  of  the  Mixed  Tribunals,  is  a  sequel  to  the  legislation 
of  1900,  by  which  criminal  competence  in  bankruptcy  cases  was  conferred 
upon  those  tribunals.  The  Powers  insisted  in  1900  that,  in  proceedings 
against  foreigners,  the  Parquet  should  be  exclusively  represented  by  non- 
Egyptian  magistrates.  It  is  now  accepted  as  sufficient  that  the  proceedings 
should  be  authorised  by  a  non-Egyptian  magistrate.  In  view  of  the  fact 
that  the  jurisdiction  extends  to  native  bankrupts  with  foreign  creditors,  it 
is  provided  that  when  a  native  is  tried,  whether  alone  or  jointly  with 
foreigners,  half  the  assessors  of  the  correctional  Tribunal  shall  be  native. 
A  like  provision  as  to  the  composition  of  the  jury  in  criminal  cases  appears 
to  have  been  added  for  the  sake  of  symmetry. 

Educatiim. — Law  No.  21  enlarges  the  Superior  Council  of  Education. 
The  members  are  mentioned  by  name  and  no  provision  is  made  for  replacing 
them  in  case  of  resignation. 

Law  No.  22  creates,  under  the  Ministry  of  Education,  a  Department 
of  Agriculture  and  Technical  Education.  The  duties  of  the  new  Department 
are  not  defined. 

Bzpropriation.— Law  No.  27,  approved  by  the  Powers,  provides  a  pro- 
cedure for  the  expropriation  for  purposes  of  public  utility  of  lands  or  of 
interests  in  land  the  property  of  foreigners.  There  are  no  differences 
between  the  Law  and  that  of  1896  governing  the  like  matter  in  the  case 
of  natives  of  sufficient  importance  to  require  notice. 

Einanoe^ — Law  Na  18  is  the  annual  Budget.  Laws  Nos.  19  and  20  reduce 
the  postal  dues  on  the  insurance  of  parcels  and  on  postcards  respectively. 

Iioeal  Government— Laws  Nos.  2  and  12  create  Mixed  Municipalities 
on  the  ordinary  lines  at  Damanhour  and  Beni-Suef  respectively. 

17 


s(o  REVIEW  OF  LEGISLATION.  1906. 

Prataetiai  of  ABiauli.-*Lair  No.  8,  dated  Jane  25,  provides  a  more 
effective  procedure  for  preventing  the  working  of  animak  in  an  unfit 
condition:  Law  No.  11,  dated  July  4,  repeals  the  same.  The  local 
Society  for  the  Prevention  of  Cruelty  to  Animals,  on  whose  initiative  the 
first  Law  had  been  passed,  realised  in  the  interval  that,  while  the  old 
procedure  was  applicable  to  natives  and  foreigners  alike,  the  new  could  be 
applied  to  natives  only.    Hence  the  repeal. 

PuUie  Health.— Law  No.  x  gives  power  to  the  Minister  of  the  Interior, 
in  case  of  danger  of  an  epidemic,  to  regulate  or  forbid  the  transport  of 
rigs  and  to  make  rules  for  their  disinfection  or  destruction. 

PuUifl  Servioa.— Law  Na  6  re-adjusu  the  salaries  and  allowances  of  the 
junior  grades  of  militai^  officers. 

Law  Na  7  settles  doubts  which  had  been  raised  as  to  whether  an  official 
^^inted  by  decision  of  the  Council  of  Ministers  to  act  for  an  oflScial 
appointed  by  decree  can  exercise  the  statutory  powers  of  such  last-mentioned 
official. 

WirdaM  ToUgraphy.— Law  No.  4  constitutes  wireless  telegraphy  a 
Government  monopoly. 

2.    FRANCE. 

[ConHduted  iy  Gboros  Barclay,  Esq.,  LUendi  en  Droits  Paris,  trnd  student 

cf  LincoMs  Inn.'\ 

The  year  1906  was  quite  barren  of  any  laws  of  more  than  mere  local 
interest  In  the  first  half  of  1907,  however,  the  French  legislators  have 
made  up  for  this  barrenneu  by  the  great  importance  and  interest  of  the 
matters  they  have  treated. 

XaRiagt. — Several  points  in  the  French  law  of  marriage  were  old  lashioned 
and  no  longer  suited  the  requirements  of  modem  life.  The  idea  of  the  patria 
paUsias  exercising  its  force  in  questions  of  consent  of  parents  to  the  marriage 
of  their  children,  without  limit  of  age  (subject  to  the  "  respectful  summons  " 
after  the  age  of  twenty-five),  was  in  contradiction  to  the  modem  notions 
of  independence. 

In  an  age  when  the  emancipation  of  woman  is  making  huge  stridesg  it 
is  indispensable  that  a  woman  should  have  absolute  and  unrestricted  control 
(save  in  exceptional  cases)  over  what  property  she  has  acquired  through  her 
own  work  and  from  her  savings  in  respect  of  that  work.  Until  this  year,  a 
married  woman  could  not,  except  where  she  held  separate  estate,  manage 
her  own  property,  and  had  never  the  full  disposal  of  her  realty,  even  if  she 
had  bought  it  with  the  earnings  of  her  own  work.  Both  these  points  have 
been  materially  altered  by  the  laws  after  referred  ta 

The  third  law  of  importance  is  one  concerning  the  re-marriage  of  a 
divorced  woman. 

The  first  of  these  laws  was  passed  on  July  21,  1907. 
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Art.  I  makes  an  alteration  in  Art  63  of  the  Civil  Code  by  suppressing  the 
second  of  the  two  public  notifications  of  marriage,  which  it  required,  and 
the  provision  that  the  notification  must  be  made  on  a  Sunday. 

Art.  3  states  that  such  notification  shall  publicly  be  exposed  for  a  period 
of  ten  days,  which  must  include  two  Stmdays. 

Art.  3  modifies  the  wording  of  Art.  65  of  the  Code  without  changing  its 
meaning.  If  the  parties  have  allowed  a  year  to  elapse  since  the  notification, 
a  fresh  one  is  necessary  before  the  marriage  can  take  place. 

Art.  4  reduces  from  six  months  (Art  74  of  the  Code)  to  one  month,  the 
period  for  which  one  of  the  parties  must  have  resided  in  the  communal 
district  in  which  they  are  to  be  married. 

Art.  5  makes  a  few  alterations  in  Art  76  of  the  Code.  It  enumerates 
the  facts  to  be  stated  in  the  marriage  certificate,  as  follows : 

(i)  Names,  ages,  professions,  places  of  birth  and  domicile  of  the  parties. 
(3)  Whether  they  are  of  age  or  under. 

(This  apparent  repetition  applies  to  foreigners  who  may  be  of  age 
according  to  their  own  national  law,  though  under  age  in  France, 
and  vice  versd) ; 

(3)  Names,  professions  and  domiciles  of  parents ; 

(4)  Whether  consent  has  been  given  by  the  parents  or  grand-parents 

and  by  the /amfy  caundl  where  such  is  required ;  ^ 

(5)  Whether  the  notification  mentioned  in  Art.    151   has  been   made 

(vide  Art  7  below) ; 

(6)  Whether  any  opposition  to  the  marriage  has  been  notified^  and^  if  so^ 

whether  it  has  been  withdrawn  ; 

(7)  Declaration  by  the  parties  that  they  are  willing  to  be  married,  and  the 

statement  by  the  "  civil  officer  "  that  the  union  has  taken  place ; 

(S)  Names,  ages,  professions,  and  domiciles  of  the  witnesses,  and  their 
declaration  whether  they  are  related  to  the  parties,  and,  if  so, 
what  is  the  degree  and  nature  of  relationship ; 

(9)  The  declaration,  which  was  made  in  reply  to  the  question  put  in 
accordance  with  provisions  of  the  previous  Art.  4  of  the 
Code  (Art  75),'  that  there  has  or  has  not  been  a  marriage 
contract ;  if  there  has,  its  date,  the  place  of  residence  of  the 

'  The  consent  of  the  "  Conseil  de  FamiUe  "  is  required  by  orphans  who  would  need 
the  consent  of  their  parents  if  they  were  alive.  The  **  Conseil  de  FamUle  "  is  composed 
of  a  minimum  of  six  persons  of  the  orphan's  family,  three  being  taken  from  the  iather^s 
and  three  from  the  mother's  side,  and  presided  over  by  the  Justice  of  the  Peace  of  the 
locality. 

*  Art  75,  second  paragraph,  states  that  the  civil  ofiBcer  shall  "  question  the  parties  as 
well  as  the  persons  who  authorise  the  marriage,  if  they  are  present,  as  to  whether  a 
marriage  contract  has  been  made,  and,  in  the  case  of  an  affirmative  answer,  the  date  of 
such  coatnct,  and  the  name  and  place  of  residence  of  the  notary  who  has  received  it" 
The  reply  is  mentioned  in  the  marriage  certificate  and  serves  to  protect  third  parties  in 
case  the  wife  has  separate  estate. 
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notary  who  received  it ;  ^  all  this  under  the  penalty,  for  the  civil 
officer,  of  the  fine  mentioned  in  Art.  50.' 

The  celebration  of  the  marriage  shall  be  entered  in  the  Registry  of  Births, 
of  the  parties. 

Art  6  makes  an  important  change  in  Art  148  of  the  Code.  It  states 
that :  '*  The  son  and  daughter  who  have  not  attained  the  age  ef  tweniy-one 
years  cannot  be  married  without  the  consent  of  their  father  and  mother.  In 
case  of  disagreement,  the  consent  of  the  &ther  suffices." 

(The  old  Article  fixed  the  matrimonial  period  of  majority  at  twenty-five 
years  for  the  man  and  twenty-one  years  for  the  woman.) 

Art  7  is  also  very  important  It  provides  that  between  the  ages  of 
twenty-one  and  thirty  die  parties  must  still  obtain  the  consent  of  their  parents, 
but,  if  this  is  refused,  he,  or  she,  can  request  it  by  means  of  a  **  re^>ectful  and 
formal  act"  (as  specified  in  Art  154,  vide  Art.  9  below).  If  the  consent  is 
not  given  within  thirty  days,  the  marriage  may  take  place  without  it. 

Before  this  law,  the  ''  respectful  and  formal  act "  had  to  be  exercised  in 
the  same  way,  but  it  was  necessary  up  to  any  age  so  long  9A  the  party 
requiring  it  had  ascendants  in  a  direct  line. 

Art  8  adds  a  new  paragraph  to  Art  153  of  the  Code,  which  provides 
that,  if  the  parents  are  divorced  or  separated,  the  consent  of  that  one  only 
suffices,  in  whose  fovour  the  divorce  or  the  separation  has  been  granted 
and  who  has  charge  of  the  child. 

The  new  paragraph  provides  for  the  possibility  of  both  these  conditions 
not  being  fulfilled.  In  that  case,  the  parent  who  gives  his  or  her  consent 
can  apply  to  the  Court  for  the  consent  of  the  other  parent 

Art  9  specifies  the  form  of  the  ''respectful  and  formal  act"  It  shall 
be  made  by  one  notary  only,  instead  of  by  two  notaries  or  one  notary  and 
two  witnesses,  as  was  prescribed  by  the  old  Art  154  of  the  Code.  The 
new  Article  also  spedfies  some  details  as  to  stamps  and  r^istration,  and 
mentions  a  clause  which  is  to  be  inserted  in  the  "  Act,"  to  the  effect  that 
it  is  made  for  the  purpose  of  obtaining  their  consent,  filing  which  within 
thirty  days,  the  marriage  will  be  celebrated. 

Art.  xo  makes  a  slight  alteration  in  Art.  155  of  the  Code.  In  case 
of  "  absence  "  of  the  parents,  to  whom  the  "  act  **  mentioned  in  the  i»evioos 
Article  of  the  Code  should  have  been  made,  the  parties  can  dispense  with 
the  consent  on  producing  a  proof  that  nothing  is  known  of  the  whereabouts 
of  these  parents,  and  that  they  are  absent  in  the  sense  of  that  word  according 
to  Art.  I  IS  of  the  Code.* 

Art  XI  modifies  the  wording  of  Art  156  of  the  Code.    It  relates  to  the 

*  According  to  Art  1394  of  the  CivU  Code :  "All  matrimonial  contracts  ahaU  be  made 
before  the  marriage  by  a  notarial  deed.** 

'  Art  50  states  that  the  dispositions  in  the  previous  Articles,  if  not  carried  out  fay  the 
functionaries  who  are  therein  mentioned,  expose  the  latter  to  a  fine,  which  canaol 
exceed  loofrs. 

*  •* Absence**  is  defined  in  Art.  115  of  the  Code  as  follows:   When  a  person  hu 
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penalty  applicable  to  a  civil  officer  who  has  celebrated  the  marriage  of 
persons  under  age  and  without  the  consent  of  their  parents.  The  new 
law  abolishes  the  penalty  of  imprisonment  which  was  to  be  inflicted  with 
a  minimum  of  six  months.  Now  the  only  penalty  is  that  inflicted  by. 
Art  192,  namely,  a  fine  which  may  not  exceed  300  francs. 

Art  12  modifies  Art  157  by  abolishing  the  penalty  of  one  month, 
minimum,  and  maintains  the  fine  as  in  the  preceding  Article. 

Art.  13  modifies  the  wcnrding  of  Art.  158  of  the  Code,  which  makes 
Arts.  148, 149,  151,  152,  153,  154,  and  155  applicable  to  illegitimate  children, 
legally  recognised. 

Art  14  permits  the  consent  of  the  "conseil  de  (amille"  to  suffice,  in 
the  case  of  legitimate  children,  whereas,  in  the  old  Art  159,  a  guardian 
€td  hoc  had  to  be  specially  appointed. 

Art.  15  adds  to  Art  165,  which  was  incomplete.  The  old  Article 
merely  stated  that  the  marriage  shall  take  place  in  the  ''commune"  where 
one  or  the  other  of  the  parties  is  domiciled.  The  new  law  allows  it  to 
take  place  where  one  or  other  of  the  parties  is  domiciled,^  oris  residing  at  the 
time  of  the  notification  mentioned  in  Art,  63  (vide  Art  i  above),  and  in  case 
an  exemption  has  been  granted^  at  the  time  when  the  exemption  mentioned  in 
Art.  169  of  the  Code  (vide  Art.  22  below)  has  been  granted. 

Art.  16  states  that  the  verification  mentioned  in  Art  63  (Art.  i  of  this 
Act)  shall  be  made  at  the  place  of  domicile  or  residence  of  each  of  the  parties. 

Art  17  adds  to  Art.  167  of  the  Code.  If  the  present  domicile  of  the 
parties  is  of  less  than  six  months'  standing,  the  notification  shall  also  be 
made  at  the  previous  place  of  domicile,  and  if  that  has  been  of  shorter 
duration  than  six  months^  it  shall  also  be  made  at  the  place  rf  birth. 

Art  18  merely  changes  two  words  in  Art  168  of  the  Code,  to  make 
it  agree  with  the  alteration  in  Art  63.  The  notification  (instead  of  *'  notifica- 
tions") shall  also  be  made  at  the  place  of  domicile  oi  the  persons  under 
whose  control  one  or  other  of  the  parties  may  be. 

Art  19.  The  same  modification  is  made  in  Art  170  of  the  Code.  It 
refers  to  marriages  between  French  citizens  and  a  foreigner  in  a  foreign 
country.  It  may  be  celebrated  in  accordance  with  the  formalities  of  the 
lex  sitibf  but  the  notification  must  be  made  in  accordance  with  Art.  63. 

ceased  to  appear  at  the  place  of  his  domicile  or  residence,  and  no  news  has  been  received 
of  that  person  for  four  years,  the  interested  parties  may  apply  to  the  Court  of  First 
Instance  to  obtain  a  declaration  of  absence. 

>  Art  102  of  the  Civil  Code  defines  Domicile  as  follows :  **  The  domicile  of  eveiy  French 
citixen,  as  regards  his  dvil  rights,  is  at  the  place  where  he  has  his  principal  establish- 
ment" This  is  very  vague,  and  jurists  have  given  various  explanations  as  to  the  meaning 
of  the  word.  The  definition  which  is  almost  universally  accepted  is  that  given  by  Pothier : 
"  Domicile  is  the  place  where  a  person  has  established  the  principal  seat  of  his  residence 
and  of  his  business."  This  definition  is  itself  borrowed  from  a  Constitution  of  Diocletian 
(Code^  De  incolis,  Book  X.),  "  Ubi  quis  larem  rerumque  ac  fortunarum  suarym  summmn 
constitnit*" 
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Aft  90  modifies  Art  173  to  agree  with  the  redaction  of  the  matriinoninl 
period  of  majority.  Parents  may  enter  a  caveat  against  the  marriage  of 
their  children,  though  they  may  be  o?er  tmrnty-cm  ytart  of  age. 

Art  31  also  changes  the  wording  of  Art  192,  relating  to  the  penalty  for 
not  making  the  notification,  and  for  not  waiting  for  die  delay  required  by 
Art.  63. 

Art  22  cancels  Art  169.  This  Artide  allowed  an  exemption,  in  exceptional 
cases,  from  the  second  notification.  The  new  Article  permits,  in  exceptional 
cases,  exemption  from  any  publication  or  any  period  of  delay. 

Art  23  makes  this  Act  applicable  to  Algeria  and  the  colonies  of 
Guadeloupe^  Martinique,  and  the  Reunion. 

The  Bamiags  of  Xaniad  Womm.— The  next  Act  of  importance  is  that 
reUting  to  the  earnings  of  married  women.  This  Act  is  not  incoiporated 
with  the  Code  as  that  of  June  21  is.  It  is  all  new  matter  and  quite  contrary 
to  the  spirit  of  the  Civil  Code  on  the  subject  of  the  capacity  of  married 
women. 

Art  I.  ''Under  any  system  of  contract  of  marriage,  and  in  spite  of 
any  clause  in  the  contract  to  the  contrary,  a  woman  has,  over  the  earnings 
from  her  personal  work  and  the  savings  therefrom,  the  same  ocmtrol  as 
that  allowed  by  Art  1449  of  the  Civil  Code'  to  the  woman  with  a  separate 
estate. '^  With  this  money  she  can  acquire  personalty  or  realty,  and  she 
has  absolute  control  over  and  free  disposition  of  the  former  without  any 
interference  on  the  part  of  her  husband.  All  she  has  to  do  is  to  testify 
that  she  carries  on  a  trade  or  profession  apart  from  her  husband.  ^The 
above-mentioned  dispositions  do  not  apply  to  earnings  from  work  done 
jointly  by  the  husband  and  wife." 

Art  2  gives  a  means  of  restricting  the  wife's  freedom,  in  the  event  of 
abuse  by  her  of  her  rights.  If  she  squanders  her  money  or  administers 
her  property  badly  or  imprudently,  the  husband  may  apply  to  the  Court 
to  have  her  freedom  restricted.  The  Judge  may  allow  the  husband  to  enter 
an  opposition  against  any  transactions  between  his  wife  and  third  parties. 

Art  3.  The  wife's  creditors  may  seize  property  which,  according  to  this 
Act,  comes  under  her  sole  control  This  property  may  also  be  seised  by 
creditors  of  the  husband,  provided  they  can  prove  that  the  debt  was 
contracted  in  the  interest  of  the  household.  On  the  other  hand,  the  husband 
is  not  responsible  for  his  wife's  debtSi  except  when  these  have  been  contracted 
in  the  interest  of  the  household. 

Art  4.  In  case  of  dispute,  the  wife  may  prove  that  such  property  arises 
from  her  earnings,  by  any  legal  means,  even  by  witnesses,'  but  not  by 
common  report 

*  Art.  1449  confers  on  a  woman,  separated  **de  corpore"  or  only  "de  bonia^*  the 
administration  of  her  property. 

s  This  is  an  exception  to  the  fenersl  mle  that  proof  by  witnesses  is  not  allowed  ia 
matters  involving  sums  above  150  frs.  as  stated  in  Art.  1341  (Civil  Code). 
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Art.  5  settles  the  mode  in  which  the  wife's  property  acquired  from  her 
earnings  shall  be  regarded,  on  the  dissolution  of  the  marriage.  It  remains 
her  sole  and  unattachable  property,  except  for  such  debts  as  those  mentioned 
in  Art  3  above. 

Art.  6.  "The  wife  has  the  right  to  sue  in  her  own  name,  without 
authorisation  of  her  husband,  in  all  matters  concerning  the  rights  conferred 
upon  her  by  this  Act" 

Art.  7  allows  one  of  the  parties  to  obtain  from  the  Justice  of  the  Peace  an 
authorisation  to  attach  the  salaries  or  earnings  of  the  other,  should  he  or  she 
not  contribute,  within  his  or  her  means,  to  the  requirements  of  the  household. 

Art.  8.  In  the  case  mentioned  in  the  previous  Article  the  usual  summons 
is  not  necessary,  but  a  mere  registered  letter,  sent  through  the  post  by  the 
Registrar  explaining  the  nature  of  the  claim,  will  suffice.  The  husband  and 
wife  must  appear  in  person  unless  they  justify  their  absence. 

Art  9.  All  the  procedure  that  is  necessary  to  attach  sums  in  accordance 
with  the  two  preceding  Articles,  is  notification  of  the  judgment  to  the  parties 
in  whose  hands  such  sums  are  attached. 

Act  lo.  Judgments  delivered  in  accordance  with  Arts.  2  and  7  of  this 
Act  are  provisionally  executory,  subject  to  the  right  of  appeal.  Even  when 
the  judgments  have  become  final  they  may  be  varied,  if  justified  by  the  facts. 

Art.  II.  This  Act  is  abo  applicable  to  women  married  "before  it 
was  passed." 

Sivoroe. — ^The  third  Act  of  importance  is  that  relating  to  divorce. 
According  to  the  Act  of  July  27,  1884,  incorporated  in  the  Civil  Code  under 
Art.  296,  a  woman  could  not  contract  a  second  marriage  untfl  ten  months 
had  elapsed  since  the  divorce  had  become  final.  This  precaution,  taken 
for  obvious  reasons,  seemed  exaggerated.  It  has  been  deemed  sufficient 
to  take  as  a  starting  point  for  this  delay  the  moment  when  cohabitation 
between  husband  and  wife  shall  have  presumably  ceased. 

Art  I  of  the  new  Act  has  therefore  abolished  Art  296  of  the  Code,  and 
enacted  that  the  woman  may  re-marry  as  soon  as  the  judgment  or  decree 
granting  the  divorce  has  been  entered,  provided  that  three  hundred  days 
shall  have  elapsed  since  the  first  judgment  was  pronounced. 

Art.  2  allows  a  woman,  separated  from  her  husband  when  such  separation 
has  been  converted  into  a  divorce,  according  to  Art.  310  of  the  Code,^  to 
marry  as  soon  as  the  judgment  of  divorce  has  been  entered,  and  thus  rendered 
irrevocable. 

These  three  Acts  make  an  epoch  in  the  laws  relating  to  women,  as  they 
develop  much  broader  views  than  those  taken  by  the  Code.  It  is  not 
unlikely  that  these  are  but  the  first  steps  to  some  extensive  reforms  on  the 
subject 

'  Art  3ic^  first  parsgraph:  '^When  the  lepanitioii  has  lasted  three  yean^  the 
judgment  of  separation  may  be  converted  into  OQe  of  divorce^  at  the  rc<)ue8t  eit)ier  pf 
husband  or  wife,* 
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3.  GERMANY. 
[C^nirihuied  by  E.  J.  Schuster,  Esq.,  LL.D.] 
There  was  no  legislation  of  general  interest  this  year. 

4.  ITALY  (1907). 
[Contributed  by  T.  C.  Giannini,  Esq.,  i^  Rome.'\ 

The  legislative  activity  during  1907  has  been  sufficiently  remarkable, 
more  especially  in  regard  to  the  foct  that  it  was  directed  in  particular  to 
the  solution  of  problems  ud  questions  about  which  for  a  long  time 
discussion  had  been  rife. 

Nothing  has  been  neglected :  public  health,  agriculture,  the  army,  the 
navy,  public  works,  the  administration  of  justice,  means  of  communication, 
etc  :  Parliament  has  recognised  the  need  for  prompt  reform  in  each  of 
these  matters. 

We  will  make  a  brief  summary  of  the  chief  Laws  and  R^;uIations, 
with  the  exception  of  those  relating  to  railways  ^ich,  owing  to  dieir 
importance,  we  discuss  in  a  separate  article. 

Public  Works.— The  Law  concerning  the  Water  Board  (''  Magistratura 
delle  acque"),  (May  5,  No.  257),  whilst  it  provides  for  the  needs  of 
certain  districts,  abolishes  an  institution  of  former  times,  and  also  offers 
a  remarkable  example  of  the  decentralisation  of  administrative  functions. 
The  Water  Board  has  control  over  the  provinces  of  Venice  and  Mantova, 
but  the  Po  is  outside  its  jurisdiction. 

The  Water  Board,  according  to  the  Law,  must  provide,  in  the  districts 
under  it,  for  the  proper  management  of  all  waters,  whether  in  connection 
with  forests  or  with  any  hydraulic  works,  and  for  the  carrying  out  of  repairs 
at  the  ports,  along  the  seashore,  and  at  the  lighthouses. 

Besides  the  entire  care  and  management  of  all  the  water  courses  and 
of  the  lakes  at  Venice,  some  other  duties  within  the  aforesaid  districts 
are  entrusted  to  it  which  were  assigned  to  the  Department  of  Public 
Works  by  the  Law  of  July  25,  1904  (No.  523),  concerning  hydraulic  works. 

Administration  of  Justioe. — The  administration  of  justice,  if  not  entirely 
reformed,  has  been  so  strengthened  as  to  make  its  action  both  quicker 
and  more  certain.  The  Law  of  March  7  (No.  62)  has  established  another 
section  of  the  Council  of  State  (the  5th  section)  to  which  has  been  given 
jurisdiction  in  all  cases  for  which  the  4th  section  is  the  Court  of  Appeal, 
with  the  exception  of  cases  involving  questions  of  legitimacy  and  the 
reward  of  thrift. 

For  the  4th  section  of  the  Council,  which  is  the  Supreme  Administrative 
Court^  are  reserv^  henceforth  only  appeals  on  (questions  of  pure  le^timacjr. 
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Disputes  as  to  competency  are  referred  from  the  two  sections  to  a  com* 
mission  of  nine,  consisting  of  a  President  and  four  Councillors  from  each 
of  the  judiciary  sections. 

PnUio  Health  Laws.— The  Royal  Decree  of  February  a8  (No.  61) 
is  important  It  contains  the  single  Code  (''  Regolamento  unico  "),  for  the 
carrying  out  of  the  laws  to  diminish  the  causes  of  malaria,  and  for  the  sale 
of  quinine  by  the  State.  The  malarious  districts,  as  is  pointed  out,  are 
still  very  extensive  in  Italy,  in  spite  of  active  preventive  work.  This  Code 
provides  for  the  execution  of  the  Laws  of  December  23,  1900  (No.  505), 
November  2, 1901  (No.  460),  Jime  22,  1902  (No.  224),  and  May  19,  1904 
(No.  209). 

A  district  may  be  declared  malarious  on  a  request  made  by  the  local 
medical  officer  to  the  provincial  Health  Committee  ("  Consiglio  provinciale 
di  sanit^").  The  latter  forwards  its  opinion  and  the  reasons  for  it  to  the 
Central  Health  Committee  at  Rome,  by  which  the  matter  is  decided  As 
a  rule,  the  infected  district  lies  within  a  single  commune,  but  the 
Government  may  include  in  it,  for  geographical  reasons,  land  belonging  to 
two  or  more  communes. 

Quinine  is  sold  by  the  State,  which  acts  as  agent  for  this  purpose,  but 
has  no  monopoly. 

When  charitable  societies  and  benevolent  institutions  are  unable  to 
supply  quinine  gratuitously  in  the  quantities  legally  insisted  upon,  the 
management  of  the  supply  is  taken  over  by  the  commune. 

The  medical  officer  and  the  communal  doctors  must  see  that  all  the 
countiy  people  and  work  people  can  obtain  preventive  and  curative 
treatment  of  malarial  infection. 

The  opening  of  quarries  for  building  materials  is  subject  to  the  consent 
of  the  local  authority  (''  prefettura  "). 

The  fines  for  breaking  any  of  the  above  Laws  go  to  increase  the  income 
set  aside  for  the  supply  of  Government  quinine,  in  addition  to  the  sum 
granted  for  decreasing  the  causes  of  malaria.  Landlords  and  manufacturers 
who  have  adopted  preventive  measures  may  be  rewarded,  and  subsidies 
may  be  paid  to  the  more  severely  afflicted  communes,  to  benevolent 
institutions,  and  to  all  others  who  have  contributed  towards  voluntary 
provision  made  for  the  distribution  of  quinine. 

The  quinine  is  prepared  in  a  Government  institution,  and  is  supplied 
at  a  specially  £ivourable  price.  The  retailers  are  allowed  a  commission 
on  their  sales;  like  the  central  store  and  the  auxiliary  stores,  they  are 
subject,  as  regards  the  selling,  to  all  regulations  regarding  sales  of  a 
privileged  nature. 

The  Royal  Decree  of  August  i  (No.  636)  confirms  the  consolidated 
text  of  the  Public  Health  Laws. 

Social  Laws. — Among  the  Laws  of  a  social  character  we  may  refer 
especially  to  that  of  July  7  (No.  533),  which  revises  a  forper  Law  of  January  a6, 
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1902  (Na  g\  on  Insurance  Companies  (''  Associazioni  tontinarie  "X  The 
Minister  of  Agriculture  can  empower  companies  which  either  undertake 
life  insurance  or  annuities,  to  use  the  sums  subscribed  by  the  shardiolders, 
in  addition  to  the  investments  prescribed  by  the  aforesaid  Law  of  January  26, 
in  loans  to  fiicilitate  the  construction  of  workmen's  dwellings,  or  for  the 
purchase  of  land  in  urban  districts,  or  for  the  purchase,  either  by  con- 
veyance or  surrogation,  of  claims  guaranteed  by  a  first  mortage;  on 
movable  property  in  towns;  and  in  loans  to  all  co-operative  societies 
for  production  and  consumption. 

The  amount  of  the  loans  made  and  of  the  claims  purchased  is  limited. 
The  rate  of  interest  on  the  loans  may  not  exceed  i  per  cent  of  the  average 
net  income  obtained  from  the  employment  of  the  funds  of  the  Insurance 
Company  during  the  preceding  year. 

The  Royal  Decree  of  April  25  (No.  209)  gives  regulations  for  the 
rehabilitation  of  criminals,  and  states  the  cases  for  which,  and  the  limits  within 
which,  this  can  be  obtained.  The  said  Decree  provides  that  those  criminals 
to  whom  rehabilitation  is  granted  must  not  be  included  in  the  certificate 
of  the  judicial  prisons,  and  shall  enjoy,  during  the  proceedings  for  rehabilitation, 
the  advantages  of  the  provision  which  exists  for  supplying  a  free  defence. 

Amy  and  Vavy. — The  provisions  made  with  regard  to  the  marriage  of 
officers  of  the  Royal  Navy  (Law  of  June  16,  No.  346)  deserve  to  be  noticed, 
and  also  the  succeeding  Law  of  June  23  (No.  365X  which  revised  the  Law 
of  December  24,  1896  (No.  354),  relating  to  the  marriage  of  officers  in  die 
Army.  In  both  Laws  it  is  decreed  that  no  officer  whose  annual  salary 
is  less  than  j£i6o  can  obtain  the  royal  consent  to  his  marriage  unless  he 
can  show  that  he  has  also  a  yearly  net  income  equal  to  four-fifths  of  the 
difference  between  j£i6o  and  the  actual  salary  he  receives.  This  income 
must  be  secured  by  a  deed  of  settlement  in  fiivour  of  the  future  wife  and 
her  children. 

Patriotio  Laws. — Patriotic  feeling  also  found  an  echo  in  Parliament, 
which,  in  the  Law  of  June  28  (No.  366),  declared  the  4th  of  July  in  this  year, 
being  the  centenary  of  the  birth  of  General  Guiseppe  Garibaldi,  to  be  a 
national  holiday,  and  in  the  Law  of  July  14  (No.  357)  granted  life  annuities 
to  the  survivors  of  the  war  of  national  independence. 

Means  of  Communlcatian. — ^The  condition  of  the  internal  and  international 
means  of  communication  demanded  reform,  in  consequence  of  the  increase  in 
business  and  commerce,  and  the  Law  of  March  24  (No.  in)  provides  for 
an  increase  in  the  services  of  the  post,  the  telegraph,  and  the  telephone, 
and  grants  a  sum  of  one  million  pounds,  half  of  which  is  to  be  devoted  to 
the  extension  of  the  tel^raph  system,  to  the  improvement  of  the  lines, 
and  to  the  purchase  and  setting  up  of  rapid  apparatus,  and  a  third  of 
which  is  to  be  used  to  extend  the  telephone  system.  It  establishes  a 
central  institution  for  the  postal  telegraph,  which  contains  a  central  school 
for  the  professional  instruction  of  officials  for  the  posts  of  directors,  and 
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an  experimental  laboratory  for  the  approval,  suggestion,  and  study  of  technical 
improvements  in  the  service. 

The  Law  of  July  15  (No.  566)  provides  for  the  purchase  of  the  principal 
telephone  lines  and  systems  which  are  under  private  management,  and 
for  the  organisation  of  the  Government  telephone  system,  which  is  to  be 
managed  through  the  Department  of  the  Posts  and  Telegraph,  and  is  to 
be  entrusted  to  a  separate  Director-in-Chief,  with  a  technical  administrative 
council.  All  the  telephone  lines  and  systems  managed  by  the  State, 
and  others  which  are  under  its  supervision,  are  divided  into  nine  depart- 
ments. The  expense  of  one  million  pounds  incurred  by  such  a  purchase 
is  divided  into  twelve  portions.  The  income  and  the  expenses  of  the 
general  management  of  the  telephones  are  mcluded  in  the  balance  sheet 
of  the  I>epartment  of  Posts  and  Telegraphs,  but  in  a  separate  section. 

The  sums  paid  according  to  the  maritime  conventions  with  Navigation 
Companies  subsidised  by  the  Government  have  decreased  by  ;f  400,000 
during  the  year.  The  inquiry  into  the  renewal  of  these  agreements  is  not 
yet  completed,  and,  meanwhile,  the  existing  conventions  have  been  pro- 
longed to  the  end  of  1910  by  a  Law  of  May  30  (No.  372). 

Labimr  Laws.— The  Law  of  June  t6  (No.  337)  concerning  the  cultivation 
of  rice  must  be  noticed.  This  matter,  which  raised  complicated  problems 
of  a  hygienic,  economic,  and  social  character,  was  one  of  those  which  in  the 
course  of  1907  roused  eager  debates  and  numerous  agitations  a£fecting  the 
public  peace.  Consequently  the  question  has  assumed  an  importance 
which  it  never  previously  obtained.  A  notable  feature  of  the  Law 
just  referred  to  is  a  new  institution,  that  of  the  Board  of  Conciliation 
(**  Commissioni  di  Conciliazioni ")  a  kind  of  elected  court  of  magistrates, 
whose  decisions  in  some  cases,  that  is,  when  the  members  agree  unanimously, 
have  the  legal  and  compulsory  force  of  judgments  given  in  arbitration 
according  to  the  rules  of  civil  procedure. 

This  Law  determines  the  general  conditions  and  the  hygienic  provisions 
for  the  cultivation  of  rice,  and  the  regulations  regarding  contracts  for  work 
in  the  rice  fields,  especially  as  to  the  number  of  hours  worked,  the  interval 
of  rest  for  the  labourers,  and  their  qualifications. 

The  Royal  Decree  of  May  30  (No.  376)  is  also  of  considerable  importance. 
It  confirms  the  consolidated  text  of  the  Laws  concerning  the  National  Bank 
for  the  insurance  of  workmen  against  disablement  and  old  age,  which  is 
established  as  an  autonomous  body,  with  a  central  office  at  Rome  and 
branch  or  divisional  offices  in  other  towns. 

As  an  autonomous  institution  the  Bank  has  its  own  representation  and 
administration,  entirely  distinct  from  that  of  the  State,  which  subscribes  to 
it  and  supervises  it. 

The  original  endowment  of  the  Bank  consists  of  an  inherited  capital 
of  j£4^^<x>^f  lu^  of  which  was  obtained  from  an  allowance  on  the  total 
amount  of  bank-notes,  which  was  strictly  limited  as  a  result  of  the  Law 
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abolishing  the  incoDTeitible  cuirenqr,  and  the  other  half  from  the  net  prafiti^ 
available  on  December  31,  1906,  of  the  post-office  savings  bank. 

The  same  Law  regulates  the  lending  of  the  capital,  the  subscriptions,  the 
payment  of  the  annuities,  and  the  insurance  transacdons  which  the  Bank 
is  authorised  to  carry  on. 

The  Law  of  July  7,  1907  (No.  487),  concerning  the  weekly  day  of  rest  is 
the  result  of  prolonged  study  and  of  scientific  investigation  of  a  character 
at  once  physiological,  economic,  and  moral.  The  Labour  Laws  afford  an 
opportunity  of  issuing,  in  addition,  certain  regulations  as  to  the  period  of  test 
This  Law  obliges  all  undertakers  and  directors  of  industrial  and  commercial 
concerns,  of  whatever  kind,  to  allow  their  employ^  an  interval  of  at  least 
twenty-four  consecutive  hours  in  every  week.  But  certain  industries  are 
excepted  from  this  rule  for  reasons  of  convenience,  as  in  the  case  of  persons 
who  enjoy  the  weekly  rest  in  some  other  manner,  or  persons  enga^d  in 
the  public  service  (State  railways,  private  railways,  and  tramways ;  and  in 
general  services  of  all  kinds  which  are  managed  by  the  State),  who  have 
either  already  been  granted  a  weekly  day  of  rest,  or  whose  work  is  of  such 
a  nature  as  not  to  allow  of  interruption. 

The  day  of  rest  must,  as  a  general  rule,  be  Sunday,  exception  bemg 
made  for  such  work  as  is  essential  to  the  continuity  of  a  business, 
and  everything  of  such  a  nature  that  it  cannot  be  deferred  till  after  the 
hoUday,  for  example,  the  cleaning  and  keeping  up  of  machinery,  of 
the  means  of  transport  of  water  and  of  eneigy,  and  work  which  is  needed 
to  repair  damage  due  to  natural  calamities,  or  is  undertaken  by  the  public 
authorities. 

For  all  such  purposes  Sunday  work  is  permitted  for  a  larger  or  smaller 
number  of  the  employ^  and  with  indefinite  frequency. 

Considerations  of  public  interest  have  made  it  advisaUe  also  to  allow 
Sunday  work  in  all  those  industries  which  supply  general  needs  that  cannot 
be  deferred,  as  well  as  in  industries  which  are  carried  on  in  the  open  air 
and  are  liable  to  be  interrupted  by  bad  weather.  Sunday  work,  limited 
however  to  five  hours,  and  not  to  continue  after  mid-day,  is  allowed  too  in 
shops  selling  food,  combustibles,  etc.,  and  in  other  branches  of  commerce  in 
small  towns  where  the  rural  population  depends  entirely  on  Sunday  for 
making  its  purchases. 

Another  important  principle  embodied  in  the  Law  is  that  any  one  who 
may  be  obliged  to  work  on  Sunday  has  a  right  to  an  equivalent  period  of 
rest  during  the  week,  so  that  his  right  to  a  total  interval  of  twenty-four  hours 
remains  unaffected. 

Important  additions  have  also  been  made  to  the  Labour  Laws  by  another 
Law  of  July  7  (No.  416).  This  revises  the  earlier  Law  of  June  19,  1902 
(No.  242),  concerning  the  employment  of  women  and  children. 

The  Law  of  July  7  (No.  526)  contained  provisions  in  favour  of  the  small 
a^cultural  co-operative  societies  and  of  the  small  societies  for  mutual 
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insurance,  with  the  object  of  encouraging  these  humble  organisations,  which 
have  proved  so  useful  in  promoting  agricultural  prosperity,  and  which 
hitherto  have  been  treated  like  all  large  industrial  societies,  and  subjected 
to  the  commercial  Code,  and  have  therefore  been  at  a  disadvantage. 
Such  societies  have  now  been  granted  special  regulations :  a  free  publicity, 
purely  local,  instead  of  the  official  publicity  from  which  the  deeds  of  the 
societies  and  associations  are  exempt;  they  are  also  exempt  from  the  tax 
of  a  register  and  of  a  stamp  for  ten  years  after  the  formation  of  the 
society. 

Special  provisions  for  those  injured  by  accidents  in  the  sulphur  works 
in  Sicily  are  made  by  the  Law  of  July  14  (No.  537),  which  is  intended  to 
adapt  the  general  provisions  of  the  Law  concerning  accidents  to  the  special 
conditions  of  work  and  wages  which  are  found  in  the  Sicilian  sulphur 
industry;  suitable  tables  are  given  of  average  wages,  with  special  rules. 

Agimiiaa  Credit.  ^Agrarian  credit  has  also  been  one  of  the  objects  of 
legislative  activity.  The  Royal  Decree  of  January  27,  1907  (No.  29), 
confirmed  the  Special  Regulation  concerning  the  establishment  and  duties 
of  the  institution,  "  Vittorio  Emanuele  III.,"  for  the  organisation  of  agrarian 
credit  in  the  Calabrian  Provinces. 

This  institution,  formed  with  the  object  of  organising  agrarian  credit 
and  of  supplying  loans  on  mortgage  on  favourable  terms  to  private  persons, 
and  for  the  reconstruction  and  repair  of  the  buildings  injured  or  destroyed  in 
the  earthquake  of  1905,  is  fitly  established  in  the  three  principal  towns 
in  Calabria  (Catanzaro,  Cosenza  and  Reggio  Calabria).  These  establishments 
are  empowered  to  make  loans  of  money  to  agriculturists,  to  make  loans 
on  interest,  to  make  advances  to  agrarian  societies,  to  invest  temporarily 
their  available  capital  in  shares  issued  by  or  guaranteed  by  the  State,  in 
title  deeds  for  land  ("  Cartelle  fondiarie  ")  and  in  interest-bearing  deposits 
with  the  Deposit  and  Loan  Bank  and  with  the  Bank  of  Naples. 

The  supervision  of  the  branches  of  this  institution  is  exercised  by  the 
Board  of  Trade. 

Agrarian  Legislation.— The  Law  of  July  14  (No.  513}  provides  for 
the  legal  organisation  of  agricultural  instruction  given  by  travelling 
teachers,  which  needed  regulation  to  insure  its  continuance,  although  the 
system  has  already  developed  throughout  Italy  and  the  benefits  to 
national  agriculture  resulting  from  it  are  fully  recognised.  The  Law  has 
done  away  with  the  precariousness  of  the  travelling  professorships  in  agricul- 
ture by  bestowing  on  the  societies  constituted  to  maintain  them  a  definite 
legal  status. 

The  other  Law  of  July  14,  1907,  provides  regulations  for  an  exact  agri- 
cultural statistical  inquiry,  and  for  a  census  of  live  stock,  with  a  view  to 
finding  out  the  total  amount  of  animal  and  vegetable  produce  which  the 
Italian  agriculturists  obtain  from  the  land. 

IntaniatiQmal  LegiiUttion,— Amongst  the  measures  bearing  an  international 
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character  we  may  note :  the  Royal  Decree  of  January  17  (No.  13),  which 
orders  the  full  and  complete  execution  of  all  Conventions  between  Italy 
and  Switzerland  securing  equal  privileges  as  regards  fishing  within  waten 
common  to  the  two  States ;  the  Royal  Decree  of  January  13  (No.  37),  which 
enforces  aU  the  {vovisions  of  the  agreement  signed  at  Algeciras  on  April  7, 
1906;  that  of  March  30  (No.  114)  concerning  the  Convention  between  Italy 
and  Servia  as  to  epizooty*  and  the  other  of  the  same  date  (No.  115),  wfaicfa 
confirms  the  Treaty  of  Commerce  and  Navigation  between  Italy  and  Servia 
of  January  14,  1907 ;  the  Law  of  April  4  (No.  134),  which  confirms  the  Treaty 
of  Commerce,  Customs,  and  Navigation  between  Italy  and  Roumania  and 
the  final  protocol  annexed  to  it,  of  December  5,  1906 ;  the  Law  of  April  6 
(No.  188),  which  confirms  the  Treaty  of  Commerce  and  Friendship  between 
Italy  and  Ethiopia. 

5.  NORWAY. 
[Cantrihuted  by  Miss  Sigrid  Ncerup  of  CArisHama.] 

There  was  little  legislation  of  any  importance  in  Norway  daring  1906^ 
most  of  the  Acts  being  amending  Acts  only. 

Proteetion  of  Worknien.— A  Law  of  April  24,  1906,  alters  c^iulations 
of  August  6,  1897,  respecting  the  work  in  bakeries.  These  regulations  were 
the  result  of  the  strong  democratic  movements  now  in  progress  in  Norway. 
They  conferred  great  benefits  on  workmen  with  regard  to  the  hours 
of  work  and  the  conditions  of  labour — ^for  instance,  no  work  was  to  be 
done  between  8  p.m.  and  6  a.m.  This  is  now  altered,  and  the  masters  of 
bakehouses  are  allowed  to  employ  men  from  5  a.m.  to  make  the  dough. 
They  must  not,  however,  employ  more  than  one  man  at  each  oven,  and 
three  men  at  the  most  in  the  whole  bakery.  This  concession  has  caused 
not  a  Uttle  excitement,  being  regarded  as  an  infringement  of  the  woik- 
men's  rights. 

Xediation  of  Work. — A  Law  of  June  la,  1906,  dealing  with  mediation 
or  distribution  of  work  directs  all  such  local  districts,  as  the  King  names,  to 
establish  a  public  office  for  mediation  of  work  of  every  kind.  The  King 
has  also  the  right  to  appoint  one  or  more  of  these  local  offices  as  a 
central  office  or  offices  for  larger  districts.  Every  office  is  managed  by  a 
board,  appointed  by  the  local  authorities,  and  consisting  of  a  chairman 
and  an  equal  number  of  employers  and  employes.  All  mediation  is 
to  be  gratis,  but  the  expenses  of  special  inquiries  are  to  be  borne  by 
those  requiring  them.  Expenses  of  registration  are  defrayed  by  the 
Government.  The  Government  also  makes  an  annual  grant  to  every 
local  district  with  less  than  30,000  inhabitants.  The  offices  act  during 
any  kind  of  strike. 

Vnemplqr^  Workmen. — ^A  Law,  regulating  State  and  municipal  con- 
tributions to  the  Norwegian  distress  committees  (unemployed  w<»kmen's 
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funds),  provides  that  such  committees  as  comply  with  the  conditions  of 
the  Act  are  to  be  entitled  to  one-fourth  of  the  amount  spent  in  assisting 
unemployed  persons  insured  with  them  and  living  in  this  country,  being 
either  luuives  or  having  lived  in  Norway  the  last  five  years.  No  applicant 
is  to  have  any  right  to  money  relief,  unless  he  has  been  a  member  the 
last  half  year  and  paid  his  subscription  for  at  kast  twenty-six  weeks  after  last 
admission.  Such  relief  must  not  be  given,  moreover,  for  a  longer  period 
than  ninety  days  during  twelve  months.  The  applicant  is  bound  to  accept 
any  work  o£fered  him  by  the  distress  committee.  The  committee  in  most 
of  these  cases  works  in  co-operation  with  the  **  office  for  mediation  of  work," 
mentioned  above. 

Oompenatioii  to  Workmen.— A  Law  amends  that  of  July  23,  1894, 
respecting  compensation  to  workers  for  accidental  injuries  suffered  in  the 
course  of  their  employment  This  Act  applies  to  employment  by  an 
employer  on,  in,  or  about  any  industrial,  commercial,  manufacturing,  or 
building  work,  any  mining  work,  quarrying,  engineering,  or  hazaidous 
work,  etc.,  carried  on  by  or  on  behalf  of  the  employer  as  part  of  his 
trade  or  business,  any  work  carried  on  by  or  on  behalf  of  the  Govern- 
ment of  Norway  or  by  any  local  authority  as  employer.  The  Act  fixes  the 
minimum  compensation  for  total  disablement  at  Kr.  150  per  annum  (about 
^80)  and  the  maximum  at  60  per  cent,  of  the  wages.  For  partial  dis- 
ablement  the  compensation  is  at  a  considerably  lower  rate. 

•'Btorihiiig**  Xtoetoral  Amendments.— Act  of  March  29,  1906,  is  only 
an  amending  law.  The  last  Act  on  the  subject  was  passed  no  longer 
ago  than  1905,  and  is  of  great  importance,  introducing  as  it  does  direct 
election  of  the  otu  candidate  in  each  electoral  district  instead  of  through 
representatives  from  the  same  district. 

Aliena. — A  Law  of  June  2,  1906,  forbids  non-natives  or  non-residents  to 
fish  within  the  waters  of  Norway.  In  fishing,  Norwegian  fishing-vessels 
or  boats  and  fishing-tackle,  belonging  either  to  natives  or  residents,  must 
be  used. 

The  Law  which  gave  the  Swedes  privileges  in  preference  to  other  aliens 
is  abolished. 

A  temporary  Law  provides  that  the  liberty  of  using  Norwegian  woods, 
mines,  or  waterfalls  is  not  to  be  given  to  non-natives  or  to  companies, 
unless  every  one  belonging  to  such  company  is  personally  responsible. 
Nor  can  permission  be  given  to  any  company,  unless  the  board  of  directors 
is  in  Norway.  The  Act  amends  the  law  of  April  1906,  which  related  to 
waterfalls  only.  The  Government  has  made  proposals  for  settling  the 
matter  and  finally,  but  the  "  Storthing ''  has  not  found  time  yet  to  give  it 
attentiotL 

Aatiquitiei.— There  is  a  growing  interest  in  the  records  of  the  past,  and 
it  is  evinced  in  a  new  Law  providing  for  the  fencing  and  preservation  of  andait 
remains,  dating  from  an  early  time  or  the  Middle  Ages,  such  as  buildings  or 
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architectural  memorials,  sculpttires,  stones,  tombs,  vases,  arms,  ornaments, 
and,  generally,  all  objects  of  antiquarian  interest  Such  antiquities  are  now 
made  the  property  of  the  Government.  Any  person  finding  an  object  of 
antiquity  must  give  notice  to  the  police  or  a  Governmental  Department,  as 
representating  the  State  as  owner.  Finders  complying  with  this  require- 
ment are  entitled  to  compensation. 

All  other  Acts  which  passed  in  1906  are  merely  of  local  interest 

&  SWEDEN. 

The  summary  of  legislation  has  been  delayed  owing  to  the  r^retuble 
death  of  Mr.  Nils  Setterwell,  of  Stockholm,  the  contributor. 

7.  SWITZERLAND. 
[C^niribuUd  by  Carl  Wieland,  Esq.,  LL.D.,  of  Bas/e.] 

Supply  of  Water  Powar  to  Foreign  Oooatriai.— By  a  Resolution  of 
the  Federal  Assembly,  March  31,  1906,  electricity  obtained  from  the 
national  water  power  may  only  be  supplied  to  foreign  coimtries  with  the 
sanction  of  the  Federal  Council  The  permission  will  be  granted  if  the  water 
power  is  not  being  employed  in  Switzerland.  At  most  this  permission  can 
only  extend  over  twenty  years,  and  it  may  be  withdrawn  for  reasons 
connected  with  the  public  wel£ue.  Such  withdrawal  must,  however,  be 
accompanied  by  compensation.  In  case  of  a  dispute  the  amount  of  such 
compensation  will  be  determined  by  the  Federal  Tribunals. 

Pnniduaent  of  Anarohiat  CriiaM.— Law  of  the  Federal  Assembly,  March 
30,  1906.  Special  penalties  for  anarchist  crimes  have  existed  in  Switzer- 
land since  1894.  By  a  law  then  issued,  a  penalty  was  imposed  on  the 
use  of  explosives  with  criminal  design,  and  on  the  incitement  or  persuasion 
to  commit  crimes  of  which  the  intention  was  to  destroy  general  secority. 
The  scope  of  the  law  has  been  widened  this  year  by  the  inclusion  of  an 
important  additional  clause :  Any  one  who  publicly  incites  to  the  commission 
of  anarchist  crimes,  or  encourages  such  acts,  or  who  publicly  extols  crimes 
of  this  kind,  with  the  intention  of  instigating  others  to  commit  sach  acts, 
is  liable  to  imprisonment. 

&  UNITED    STATES    OF    AMERICA— STATE 

LEGISLATION. 

{CantrOutedfy  R.  NxwToif  Cranb,  Esq.,  of  the  Middle  Tem/ie.] 

The  sessions  of  the  Legislatures  are  biennial  in  all  States  and  Territories 
of  the  United  States  except  in  Georgia,  Massachusetts,  New  Jersey,  New 
York,  Rhode  Island,  and  South  Carolina,  where  they  are  annual,  and  in 
Alabama,  where  they  are  quadrennial.  As  a  large  majority  of  the  Legislatures 
which  have  biennial  sessions  meet  in  the  odd-numbered  years,  there  were 
no  fewer  than  forty-one  States  in  which  the  legislative  machinery  was  at  work 
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in  1905.  The  output  was  voluminous — ^no  fewer  than  13,530  laws  and 
resolutions  having  been  passed — rather  than  valuable.  Nevertheless,  in  some 
instances  important  additions  have  been  made  to  the  Statutes,  and  in  others 
the  enactments  are  noteworthy  as  showing  tendencies  toward  attempts,  at 
least,  to  do  away  with  old  forms  and  methods  of  control,  and  to  prevent 
abuses  which  are  popularly  supposed  to  result  from  the  control  of  legislation 
being  out  of  the  hands  of  the  people. 

Statatei  declared  Tnoonftltutional.— Before  referring  to  new  legislation 
it  is  interesting  to  observe  that  the  Courts  of  highest  authority  in  the  various 
States  have  declared  more  than  fifty  laws  recently  passed  by  previous 
Legislatures  to  be  unconstitutional,  and  therefore  invalid.  For  example,  the 
following  laws  were  pronounced  invalid  for  this  reason :  in  Alabama,  a  law 
making  it  a  misdemeanour  for  an  employ^  to  abandon  a  written  contract 
in  order  to  make  a  similar  agreement  with  another  party ;  in  Kansas,  a  law 
establishing  a  branch  State  penitentiary  and  oil  refinery  to  be  operated  by  convict 
labour;  in  Missouri,  a  law  providing  that  wages  shall  be  paid  in  money, 
or  upon  an  order  redeemable  in  money,  on  the  ground  that  it  abridges 
freedom  of  contract;  in  New  Hampshire,  a  law  prohibiting  the  use  of 
trading  stamps ;  in  New  York,  a  law  limiting  the  labour  of  employes  of 
an  independent  contractor  for  public  work  to  eight  hours  a  day ;  in  the  same 
State,  a  law  limiting  employment  in  a  bakery  to  ten  hours  a  day  or  sixty 
hours  a  week;  in  Ohio,  a  law  directing  that  official  and  fiduciary  bonds 
of  over  $2,000  must  be  guaranteed  by  a  surety  company ;  in  South  Carolina, 
a  law  prohibiting  trusts  or  combinations,  and,  in  Washington,  an  Act  re- 
quiring horse-shoers  to  pass  an  examination.  This  last  was  declared  uncon- 
stitutional, as  the  trade  is  not  one  afiecting  the  health,  welfare,  and  comfort 
of  the  inhabitants,  and  therefore  the  regulation  was  not  one  within  the 
police  power. 

Amrnidmeati  to  Chmftltntioiu. — In  twenty  States  propositions  are 
pending  to  amend  the  Constitutions.  These  have  to  do  with  such  matters 
as  the  increase  of  salaries  of  officials  of  the  State,  particularly  Judges ;  the 
tenure  of  office  of  State  employ^ ;  the  provision  of  voting  machines,  by 
which  greater  secrecy  in  the  ballot  may  be  secured ;  the  levy  of  an  income 
tax ;  exemption  of  public  institutions  from  taxation  ;  establishing  the  initiative 
and  referendum ;  the  appointment  of  commissions  to  sit  as  judges  to  relieve 
the  congestion  of  litigation,  and  the  forbidding  of  legislators  to  accept 
privileges  firom  telegraph  and  telephone  companies  ^d  common  carriers. 

Among  the  amendments  adopted  in  1875  were  the  following :  In  Con- 
necticut/ providing  for  the  use  of  voting  machines  at  elections;  in  New 
York,  that  the  Legislature  shall  have  power  to  increase  Judges  in  any  judicial 
district,  up  to  one  Justice  for  every  60,000  inhabitants,  and  that  any  Judge 
of  the  Supreme  Court  when  not  sitting  as  an  Appellate  Judge  may  hold  a 
term  of  court  in  any  county  or  judicial  district  in  the  State ;  in  Ohio,  relieving 
State  Local  Government  and  school  bonds  from  taxation.    In  Oregon,  an 
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amendment  to  the  Constitution  providing  for  the  extension  of  the  right  of 
suffrage  to  women  was  defeated. 

Xarriag*. — In  Michigan  the  Legislature  has  enacted  a  law  prohibitii^ 
the  marriage  of  one  who  has  been  confined  in  any  public  institution  or 
asylum  as  an  epileptic,  feeble-minded,  imbecile,  or  insane,  except  upon  a 
▼erified  certificate  of  complete  cure,  and  of  there  being  no  probability  of  the 
transmission  of  such  person's  defects  to  the  issue  of  the  proposed  marriage ; 
the  marriage  of  any  such  person  without  such  certificate,  or  the  pcocuring  of 
such  a  marriage,  is  made  a  felony.  Nebraska  declares  marriage  between  first 
cousins  of  the  whole  blood  void.  Kansas  forbids  the  issuance  of  a  licence 
for  marriage  of  a  male  under  twenty-one  or  of  a  female  under  eighteeo, 
except  with  the  consent  of  the  parent  or  guardian ;  and  if  the  male  is  under 
seventeen  or  the  female  is  under  fifteen,  the  consent  of  the  Probate  Judge 
must  also  be  obtained. 

Sivor^o. — Pennsylvania  has  enacted  a  law  authorizing  the  Governor  c^ 
the  State  to  appoint  Commissioners  to  codify  the  Divorce  Laws,  and  to 
co-operate  with  other  States  in  securing  uniformity  of  divorce  legislation  in 
the  United  States.  California  defines  "extreme  cruelty  (which  is  cause  for 
divorce)  as  the  wrongful  infliction  of  grievous  bodily  injury  or  grievous  mental 
suffering."    Pennsylvania  makes  "  hopeless  insanity  "  a  cause  for  divorce. 

Sale  of  IntozioaBts.— During  1905  twenty-eight  States  enacted  a  total 
of  ninety-two  laws  relating  to  the  sale  of  intoxicants,  but  only  a  comparatively 
few  of  these  laws  are  of  importance.  Apparently  a  general  idea  prevails 
in  many  of  the  States  that  the  greater  inconvenience  attending  the  consump- 
tion of  drink,  the  less  there  will  be  consumed.  In  New  Hampshire  inn- 
keepers are  now  prohibited  from  serving  drink  at  any  table  in  a  room  whoe 
drink  is  usually  sold,  while  a  saloon-keeper  may  not  serve  it  at  a  table.  The 
new  Licensing  Act,  which  has  supplanted  the  Prohibition  Law  in  Vermont, 
provides  that  no  booth,  stalls,  or  obstructions  shall  be  allowed  in  a  bar-room, 
and  furniture  of  any  description  is  forbidden  therein.  In  Georgia  it  is  a 
misdemeanour  to  be  intoxicated  in  any  public  place.  In  Montana  and 
South  Dakota  it  is  an  offence  punishable  by  fine  or  imprisonment  to  sell 
or  give  away  intoxicants  within  five  miles  of  any  lodging-camp^  sawmill, 
sheep-shearing  camp,  railway,  or  irrigation  ditch  or  canal  in  course  of 
construction;  and  in  Nebraska  it  is  a  misdemeanour  to  sell  drink  within 
five  miles  of  labour-camps  where  twenty-five  or  more  men  are  employed 
In  New  Mexico  saloons  are  not  permitted  within  five  miles  of  a  United  States 
Government  sanatorium,  two  miles  of  a  military  reservation,  one  mile  of 
the  College  of  Agriculture,  or  within  half  a  mile  of  the  State  University  or 
the  School  of  Mines,  or  within  three  miles  of  a  labour-camp.  In  Wisconsin 
it  is  forbidden  to  grant  licences  to  sell  within  300  feet  of  any  public  or 
parochial  school.  Nearly  all  of  the  States  have  now  laws  maldng  it  a 
misdemeanour,  punishing  it  with  a  heavy  fine,  to  sell  intoxicants  to  minois 
or  women. 


UNITED  STATES  OF  AMERICA-STATE  LEGISLATION.    277 

PaUie  Haalfh. — One  of  the  most  impoitant  executive  functions  recently 
authorised  by  legislation  is  the  maintenance  of  laboratories  for  chemical 
and  bacteriological  woHl  In  1905  such  laboratories  were  established  by 
law  in  California,  Connecticut,  North  Carolina,  Wisconsin,  and  Utah, 
The  production  and  distribution  of  antitoxin  have  been  provided  for  in 
Illinois  and  California.  Osteopathy  has  been  officially  recognised  in 
Coknado,  Indiana,  South  Dakota,  Montana,  New  Mexico,  Vermont, 
Nebraska,  and  Tennessee.  Laws  regulating  the  practice  of  optometry  were 
passed  in  New  Mexico  and  Oregon.  With  respect  to  the  licensing  of 
embalmers  new  laws  were  passed  in  Illinois,  Massachusetts,  Minnesota, 
North  Dakota,  Okahama,  and  Wisconsin,  and  old  laws  were  amended  in 
several  other  States.  In  Tennessee  vaccination  may  be  made  compulsory 
by  local  boards  of  health,  so  also  in  South  Carolina  and  in  West  Virginia, 
^en  small-pox  is  epidemic 

Crimea  and  Oitaeea. — In  Oregon  a  law  has  been  enacted  providing 
that  wife-beating  may  be  punished  by  whipping.  The  lashes  are  not  to 
exceed  twenty  in  number,  and  it  is  left  to  the  discretion  of  the  Court 
to  impose  whipping,  or  fine,  or  imprisonment.  In  California  a  special 
law  has  been  passed,  making  it  a  felony  to  maliciously  drive  any  iron, 
steel,  or  other  substance,  sufficiently  hard  to  injure  saws,  in  any  wood 
intended  to  be  manufactured  into  timber.  In  North  Dakota  punishment  is 
provided  against  maliciously  putting  in  stacks  of  grain  any  substance  which 
will  injure  a  threshing  machine.  If  the  injury  results  in  death  the  ofience 
is  deemed  manslaughter  in  the  first  d^ree.  The  violators  of  the  law  are 
also  responsible  in  civil  damages.  Minnesota  has  increased  the  penalty 
for  robbery  in  the  first  degree  to  a  maximum  of  forty  years.  On  the 
other  hand,  in  the  adjacent  State  of  South  Dakota  the  minimum  penalty 
has  been  reduced  from  ten  years  to  one  year.  Eleven  States  have  passed 
laws  for  the  restriction  of  gambling.  Texas  has  amended  its  laws  pro- 
hibiting betting  on  horse-racing,  so  as  to  permit  it  on  the  day  and  within 
the  indosures  where  such  races  are  run.  In  California  every  person  who 
sells  or  offers  for  sale  any  ticket  to  a  theatre  or  other  place  of  amusement 
at  a  price  in  excess  of  that  charged  by  the  management,  is  guilty  of  a 
misdemeanour.  Oregon  punishes,  by  a  fi^e  of  $100  to  $1,000,  the  exposure 
to  public  view  of  any  person  in  a  state  of  trance,  sleep,  or  entire  or  partial 
unconsciousness,  whidi  shall  have  been  induced  by  hypnotism,  mesmerism, 
or  any  other  form  of  the  will-power.  Sixteen  States  have  passed  twenty-three 
laws  in  regard  to  cruelty  to  animals. 

Implofment  of  Conviet  Labour.— In  Indiana  the  new  regulation  of 
convict  labour  provides  for  convict  trade  schools  and  military  drill.  Goods 
are  to  be  manufactured  to  be  used  in  State  Institutions,  and  the  surplus 
product  is  to  be  spld  in  the  public  market  Massachusetts  authorises  the 
employment  of  inmates  of  Penal  Institutions  in  caring  for  public  lands 
and  buildings.    Oregon  permits  private  contmct  laboiur  in  the  penitentiaries, 
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but  the  convicts  are  not  to  work  over  ten  hours  a  day,  and  the  State  b 
to  receive  not  less  than  thirty-five  cents  a  day  for  each  convict  In  New 
Mexico,  Colorado,  Illinois,  and  Mune,  convicts  may  be  employed  in 
constructing  and  mending  public  roads  and  highways.  In  South  Dakota 
authority  was  given  to  establish  a  hard  fibre  twine  and  cordage  plant,  and 
also  a  fiaurtory  for  the  manufacture  of  shirts  and  workmen's  overalls. 

rndetfimiiiate.Seiitaiioe,  Piida,  Pardon,  and  Ftobatioii  of  ConviBti. — 
In  Michigan  a  general  indeterminate  sentence  law  authorises  the  Court 
to  impose  a  minimum  and  a  maximum  sentence,  and  the  parole  of  convicts 
by  a  Pardon  Advisory  Board  after  serving  the  minimum  sentence.  In 
Oregon,  under  a  somewhat  similar  law,  a  convict  may  be  paroled  by  the 
Govtaior  of  the  State  at  any  time  after  having  served  the  minimum  sentence. 
In  Elansas,  New  Jersey,  Oregon,  South  Dakota,  and  Texas  laws  were  passed 
authorising  parole.  North  Carolina  authorises  the  Governor  of  the  State 
to  grant  conditional  pardons,  and  if  the  conditions  are  violated,  the  convict 
may  be  re-arrested.  In  Michigan  the  Court,  whenever  satisfied  that  a 
convict  out  on  probation  has  reformed,  and  will  not  thereafter  pursue  a 
life  of  crime,  may  terminate  his  probation  and  finally  discharge  him 
fix>m  completing  his  sentence. 

£aw4ttaking,  Beetions,  SuArage.— "Lobbyists'*  are  men  who  are 
employed  to  secure  the  successful  passage  of  Bills  through  a  Legislature, 
and  in  order  to  minimise  the  evils  which  have  long  been  recognised  in 
connection  with  their  over-zealous  work,  several  States  have  passed  stringent 
laws.  In  Wisconsin  "  lobbyists,"  or  l^slative  agents,  must  be  registered. 
In  Wisconsin  no  such  agent  may  deliver  a  written  statement  to  a  member 
of  the  Legislature  concerning  any  Bill  without  first  depositing  twenty-five 
copies  of  such  statement  with  the  Secretary  of  State.  In  Minnesota  the 
prohibition  of  lobbying  was  extended  to  include  interference  not  only 
with  members,  but  with  members-elect.  In  New  Hampshire  the  evils 
of  unrestricted  manhood  suffrage  have  become  painfully  apparent,  and,  as 
a  result,  no  one  can  now  vote  until  after  passing  an  educational  test. 
Five  lines  of  the  Constitution,  drawn  by  lot,  must  be  read  by  the  intending 
voter,  and  one  line  must  be  written  and  signed.  In  Wyoming  an  elector, 
necessarily  absent  from  home  on  election  day,  may,  upon  proving  that 
fact  in  a  prescribed  way  to  the  clerk  of  the  county  in  which  he  happens 
to  be,  vote  by  post.  In  many  States  the  laws  to  prevent  corrupt 
practices  at  elections  were  made  more  stringent  In  Wisconsin  and 
Minnesota  limited  companies  organised  for  pecuniary  profit  are  forbidden 
to  make  contributions  for  aiding  in  the  nomination  or  election  of  any 
person 
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I.    UNITED    KINGDOM. 

[Contributed  by  Edward  Manson,  Esq.] 
Public  General,  58;  Local  and  Personal,  212. 

SDppl7  (No.  i). 

Amy  (No.  2).— The  Army  (Annual)  Act  B.  £.,  with  its  instructive 
constitutional  preamble,  continues  the  Army  Act  for  one  year  more  and 
legalises  a  standing  army  of  204,100  men.  It  further  amends  the  Army 
Act  by  authorising  detention  as  a  punishment  for  military  offences  in  lieu 
of  imprisonment,  and  in  the  matter  of  the  mode  of  complaint  by  soldiers. 

Seed  Potatoes  in  Ireland  (No.  3).— This  Act  validates  the  supply  of 
seed  potatoes  to  occupiers  of  land  in  Ireland  and  provides  for  repayment 
of  loans  made  for  such  purpose. 

Post  Ofloe  (No.  4). — ^A  smaU  but  useful  reform.  Money  orders  may 
under  this  Act  be  obtained  by  arrangement  for  transmission  of  small  sums 
to  foreign  States  and  British  Protectorates. 

Seamen's  and  Soldiers'  Certifloates  (No.  5).— Forgery  of  service  or  dis- 
charge certificates  is  made  summarily  punishable  with  imprisonment,  with 
or  without  hard  labour,  and  a  penalty  is  imposed  on  persons  giving  or  using 
false  statements  for  enlistment. 

Polioe. — No.  6  arms  the  Commissioners  for  inquiring  into  the  duties 
of  the  Metropolitan  Police  in  cases  of  drunkenness,  disorder,  and  solicitation, 
with  all  the  powers  vested  in  the  High  Court  for  compelling  the  attendance 
of  witnesses,  the  production  of  documents,  and  the  punishing  of  contempt. 
Witnesses  are  not  to  be  exempt  from  answering  questions  which  may 
criminate,  but  if  making  full  disclosure  are  to  be  entitled  to  a  certificate 
of  indemnity. 

Polioe. — No.  7  deals  with  the  superannuation  of  constables  and  pensions. 

Bevenne  (No.  8).— This  is  the  annual  Finance  Act.  The  duty  on  tea 
is  reduced  to  five  pence  a  pound :  also  on  stripped  tobacco.  The  income 
tax  is  continued  at  one  shilling  in  the  pound. 

SdneatioD,  Crippled  Children  (No.  zo).— School  Boards  in  Scotland 
may  nuUce  special  provision  for  the  education,  medical  inspection,  and  con- 
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veyance  to  and  from  school  of  epileptic  or  crippled  or  defective  diildren 
between  five  and  sixteen* 

Seierve  Faroe  (No.  11).— The  regulations  of  the  Reserve  Forces  are 
extended  to  men  when  outside  the  United  Kingdom. 

Kuaieipal  Corporationi. — No.  la  extends  the  immunity  from  disqualifica- 
tion  to  interests  by  reason  of  membership  in  any  society  registered  under  the 
Industrial  and  Provident  Societies  Acts  (see  s.  la  [^]). 

Wirdaas  TdegiapL— No.  13  continues  the  Wiielesa  Telegrafdiy  Act,  1904. 

Alkali  Worka  (No.  14).— Alkali  Works  in  this  Act  means  every  place 
for  (a)  the  manuflEicture  of  sulphate  of  soda  or  sulphate  of  potash,  or  (^) 
the  treatment  of  copper  ores  by  common  salt  or  other  chlorides,  wherdiy 
any  sulphate  is  formed  in  which  muriatic  add  gas— a  noxious  and  offensive 
g»s — is  evolved  It  covers  a  long  list  of  worka  set  out  in  the  schedule. 
Henceforth  such  works  are  to  be  carried  on  in  such  a  manner  as  to  secure 
the  condensation,  to  the  satisfaction  of  the  chief  inspector,  of  the  muriatic 
acid  gas  evolved.  Works  are  to  be  registered  and  inspectors  appointed  by 
the  Local  Government  Board — ^large  powers  to  enter,  examine,  and  test 
being  given  to  such  inspectors — and  an  annual  report  is  to  be  made  by 
the  Chief  Inspector  to  the  Local  Government  Board.  Fines  for  offences 
are  imposed  and  made  recoverable  in  the  County  Court 

SztradiliQii  (No.  15). — Bribery  ia  now  to  be  an  extradition  crime  ms 
between  the  United  Kingdom  and  the  United  Statea. 

Juatiaa  of  the  Paaoe  (No.  16).— Thia  Act  aboliahes  the  property 
qualification  for  a  Justice  of  the  Peace :  alao  the  reaidential  qualification. 
It  ia  enough  if  the  peraon  to  be  appointed  reaidea  within  seven  milea  of 
the  county.  Solicitors  are  made  el^ble  for  appointment,  but  are  not  to 
practise  before  the  justices  of  the  same  county. 

Billa  of  Sxflhaiige  (Na  17). — ^A  banker  reoeivea  payment  of  a  croaaed 
cheque  for  a  cuatomer  within  a.  8a  of  the  Bills  of  Exchange  Act,  i88a,  if 
he  credits  the  customer's  account  with  the  amount  of  the  cheque  before 
receiving  payment  of  it 

Onstoma  (No.  18). — ^The  tea  duty  in  the  Isle  of  Man  is  reduced;  the 
additional  dutiea  on  tobacco^  apirits,  and  ale  are  continued. 

Saaaary  of  Maiiehaater. — ^No.  19  makea  provisions  for  the  revenoes  of 
the  Deanery. 

Ooatonia. — Na  ao  regulates  the  duty  on  methylated  spirits.  The  stamp 
duty  on  an  award  is  made  uniform — los. 

Oround  Game  (No.  ax). — ^An  occupier  may  now  kill  ground  game 
between  Sept  i  and  Dec.  xo  otherwise  than  by  the  use  of  firearms. 

Post  (Mloe  (No.  22). — ^This  is  a  boon  to  the  blind.  It  empowera  the 
Treasury  to  cheapen  the  rate  of  transmission  for  books  and  papera  im- 
pressed for  the  use  of  the  blind. 

Charitalila  Loan  Booietiiaa,  Iraland..— No.  23  amenda  the  law  with  reference 
to  promissory  notes  for  loans  by  these  societies. 
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Bdidttnr  (No.  i4).>^The  Registrars  of  Solicitors — ^so  the  Court  of  Appeal 
decided  in  Mex.  v.  A  Solicitor  (71  LJ.K.B.  36:  [1902],  i  K.B.  ia8) — 
had  no  power  to  refuse  to  renew  the  certificate  of  an  undischarged  bankrupt 
This  Act  removes  the  anomaly  and  gives  the  necessary  power.  It  also 
entitles  the  Registrar  of  Solicitors  to  inspect  the  file  of  proceedings  in 
bankruptcy  without  fee. 

Opoi  Spaces  (No.  35). — ^The  law  is  consolidated  in  great  detail.  Con- 
secrated burial  grounds  are  not  to  be  used  for  playgrounds  except  with 
the  bishop's  licence. 

County  Councils  may  purchase  and  lay  out  land  as  public  walks  or 
pleasure  grounds  or  contribute  to  their  maintenance. 

Supply  (No.  36). 

Vertiliaen  and  Food  Stvilk  (No.  37). — ^Every  seller  of  a  soil  fertiliser 
artificially  treated  in  the  United  Kingdom  or  imported  from  abroad  is  to 
give  the  purchaser  an  invoice  of  the  name  of  the  article  and  the  percentages 
of  nitrogen,  soluble  phosphates,  insoluble  phosphates,  and  potash  contained, 
and  such  invoice  is  to  operate  as  a  warranty.  There  is  an  analogous 
provision  as  to  food  for  cattle  or  poultry,  with  a  further  implied  warranty 
that  such  food  is  suitable  to  be  used  as  such. 

The  Board  of  Agriculture  is  to  appoint  a  chief  analyst.  Agricultural 
analysts  may  also  be  appointed  by  County  Councils,  and  any  purchaser 
of  a  fertiliser  or  food  stuff  is  to  be  entitled  to  a  fee  to  submit  a  sample 
for  analysis  and  to  have  a  certificate  of  the  result.  Sellers  giving  no  invoice, 
or  a  false  one,  or  using  a  deleterious  ingredient,  are  to  be  liable  for  a 
first  offence  to  a  fine  of  ^20  and  for  any  subsequent  offence  to  a  fine 

of^So- 

Crown  Lands. — No.  38  deals  with  the  management  of  Crown  Lands. 

Looal  Loiiis  (No.  39). 

■airiago,  Deoeased  Wife's  Sistor  (No.  30).— This  Act  puts  an  end  to 
the  anomaly  by  which  a  person  who  had  contracted  a  lawful  marriage 
with  his  deceased  wife's  sister  in  a  British  possession  found  his  children  in  the 
United  Kingdom  incapacitated  from  succeeding  to  land,  dignities,  or  honours. 
It  has  now  become  superfluous  since  the  legalisation  of  marriage  with 
a  deceased  wife's  sister  by  the  Act  of  the  last  session. 

Bogs  (No.  33). — In  Scotland  the  owner  of  a  dog  which  worries  sheep 
has  long  been  liable  without  proof  of  the  "  scienter."  This  principle  is 
now  introduced  into  England.  The  owner  of  a  dog  is  to  be  liable  in 
damages  for  injury  done  to  any  one  by  such  dog ;  and  it  is  not  necessary  to  show 
a  previous  mischievous  propensity  in  the  dog,  or  the  owner's  knowledge  of 
such  previous  propensity,  or  to  showi  that  the  injury  was  attributable  to 
neglect  on  the  part  of  the  owner.  "  Cattle  "  is  a  genus  unknown  to  natural 
history,  and  includes  horses,  mules,  asses,  sheep,  goats,  and  swine.  The 
occupier  of  premises  where  the  delinquent  dog  is  kept  is  to  be  presumed 
to  be  the  owner  unless  he  proves  that  he  is  not     A  dog  that  is  proved 
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to  have  injured  cattle  or  chased  sheep  may  be  dealt  with  as  ''a  dangerous 
dog''  under  s.  2  of  the  Dogs  Act,  1871.  The  Board  of  Agriculture  may 
make  orders  for  dogs  in  public  resorts  wearing  collars  with  the  name  and 
address  inscribed.  A  dog  not  complying  with  such  orders  may  be  sdzed  as 
a  stray  dog.  Stray  dogs  may  be  seized  by  a  police  officer,  and  if  not  claimed 
within  seven  days  after  notice  to  the  owner  may  be  sold  or  destroyed. 

Sheep  dogs  are  exempted  from  licence  duty. 

Looal  Oovenunont— No.  33  transfers  to  the  Local  Government  Board 
certain  powers  of  the  Treasury. 

Prevention  of  Comptton  (No.  34).— The  giving  and  taking  of  secr^ 
commissions  have  long  been  a  blot  on  our  commercial  system.  The  present 
Act  deals  very  severely  with  such  practices  and  wUl  no  doubt  help  to  educate 
the  public  conscience.  Paraphrasing  in  such  a  case  is  dangerous.  The 
ipsistima  verba  of  the  material  sections  are  therefore  given : 

If  any  agent  corruptly  accepts  or  obtains  or  agrees  to  accept  or  attempts 
to  obtain  from  any  person  for  himself  or  for  any  other  person  any  gift  or 
consideration  as  an  inducement,  or  reward  for  doing  or  forbearing  to  do 
or  for  having,  after  the  passing  of  this  Act,  done  or  forborne  to  do  any 
act  in  relation  to  his  principal's  affairs  or  business  or  for  showing  or  forbearing 
to  show  favour  or  dis&vour  to  any  person  in  relation  to  his  principal's 
affairs  or  business,  or 

If  any  person  corruptly  gives  or  agrees  to  give  or  offers  any  gift  or 
consideration  to  any  agent  as  an  inducement  or  reward  for  doing  or 
forbearing  to  do  or  for  having,  after  the  passing  of  this  Act,  done  or  forborne 
to  do  any  act  in  relation  to  his  principal's  affairs,  or  business,  or  for  showing 
or  forbearing  to  show  favour  or  disfavour  to  any  person  in  relation  to 
his  principal's  affairs,  or  business,  or 

If  any  person  knowingly  gives  to  any  s^ent,  or  if  any  agent  knowing^ 
uses,  with  intent  to  deceive  his  principal,  any  receipt,  account,  or  other 
document  in  respect  of  which  the  principal  is  interested,  and  which  contains 
any  statement  which  is  false  or  erroneous  or  defective  in  any  material 
particular,  and  which,  to  his  knowledge,  is  intended  to  mislead  the  principal, 
the  agent  or  person  so  offending  is  to  be  guilty  of  a  misdemeanour  and 
liable  on  indictment  to  imprisonment  for  two  years,  with  or  without  hard 
labour,  or  to  a  fine  not  exceeding  ^500,  or  to  both,  and  on  summary 
conviction  to  imprisonment,  with  or  without  hard  labour,  for  a  term  not 
exceeding  four  months,  or  to  a  fine  of  £$0^  or  both. 

The  widest  interpretation  is  given  to  the  terms  of  the  Act:  ''oonsidera* 
tion"  includes  valuable  consideration  of  any  kind;  "agent,"  any  person 
employed  by  or  acting  for  another,  and  "  principal "  includes  an  employer. 

To  prevent  an  abuse  of  the  Act,  a  prosecution  under  it  is  not  to  be 
instituted  without  the  consent  of  the  Attorney  or  Solicitor-GeneraL  The 
Act  extends,  with  qualifications,  to  Scotland. 

Fatal  Aooidenti  and  Sudden  Deaths  (No.  35).— The  machinery  for 
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inquiring  into  fittal  accidents  in  Scotland  is  amended  by  providing  for  a 
verdict  being  returned,  and  provision  is  made  for  public  inquiries  into  cases 
of  sudden  and  sus^ncious  deaths. 

Hnaioal  Copyrighti  (No.  36).— Any  person  in  possession  of  any  pirated 
copies  of  a  musical  work,  unless  he  can  prove  that  he  acted  innocently,  is 
to  be  liable  to  a  fine  of  j£Sf  ^^^  on  a  second  conviction  to  two  months' 
imprisonment.  Any  constable  may  take  into  custody,  without  warrant,  any 
person  selling  in  the  street  pirated  copies  of  any  sudi  musical  work  as  may 
be  specified  in  any  general  written  authority  addressed  to  the  chief  officer 
of  police,  and  signed  by  the  apparent  owner  of  the  copyright  requesting 
the  arrest  at  the  risk  of  such  owner, 

Labouors  in  IreUuid.— No.  37  deals  with  the  application  of  the  Ireland 
Development  Grant 

Statute  Law  Beviaion  (SooUaad)  (No.  38). 

Intoxioating  liquon. — No.  39  regulates  the  hours  for  closing  licensed 
premises  in  Ireland,  with  the  usual  exemption  in  fiivour  ol  bond  fide  travellers. 

■aniage  with  FordgnarB  (No.  40).— The  object  of  this  Act  is  to  enable 
a  British  subject  desirous  of  marrying  a  foreigner  in  a  foreign  country  to 
comply  with  the  foreign  law  by  obtaining  from  the  registrar,  on  due  applica- 
tion, a  certificate  that  no  legal  impediment  to  the  marriage  has  been  shown. 
Similar  certificates,  by  arrangement  between  His  Majesty  and  foreign 
countries,  are  to  be  issued  in  the  case  of  a  foreigner  desirous  of  intermarrying 
in  this  country  with  a  British  subject. 

lEarina  Imniance  (No.  41).— This  is  an  admirably  drafted  Act,  codifying 
the  law  of  marine  insurance  within  the  compass  of  94  sections.  Ss.  1-3 
deal  with  the  Contract  of  Marine  Insurance;  ss.  4-15  with  Insurable 
Interest ;  s.  16  with  Insurable  Value ;  ss.  17-21  with  Disclosure  and  Repre- 
sentations ;  ss.  23-31  with  the  Policy ;  s.  32  with  Double  Insurance;  ss.  33-41 
with  Wartjuities;  ss.  42-49  with  the  Voyage;  ss.  50-51  with  Assessment  of 
Policy;  ss.  52-54  with  the  Premuim;  ss.  55-63  with  Loss  and  Abandon- 
ment ;  ss.  64-66  with  Partial  Losses ;  ss.  67-78  widi  the  Measure  of  Indemnity ; 
ss.  79-81  with  the  Bights  of  Insurance  Payment;  ss.  83-84  with  Return 
of  Premuim ;  s.  85  with  Mutual  Insurance.  Ss.  86-94  are  Supplemental. 
The  Schedule  gives  a  Form  of  Policy  with  Rules  for  Construction. 

The  same  skilled  hand  has  been  at  work  here  which  drafted  the  Bills 
of  Exchange  Act  and  the  Sale  of  Goods  Act,  and  there  is  every  prospect 
that  the  same  success  will  attend  this  further  improvement  in  the  form  of 
our  mercantile  law. 

Int(udoati]ig  Idquoors  (No.  42). — ^Justices  acting  for  a  borough  under  the 
Licensing  Acts  may  act  by  a  majority. 

Betting  in  Streets  (No.  43). — It  is  impossible  to  be  sanguine  as  to  any 
legislative  effort  to  deal  with  so  inveterate  a  vice  as  gambling.  This  is  a 
well-meant  attempt  to  check  some  of  its  more  demoralising  forms.  *'Any 
person  frequenting  or  loitering  in  streets  or  public  places,  on  behalf  of 
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himself  or  any  other  person,  for  the  purpose  of  bodkmaking,  or  betting,  or 
wagering,  or  agreeing  to  bet,  or  wager,  or  paying,  or  receiving,  or  settling 
bets,"  is  to  be  liable  to  a  fine  of  ^10 :  ^^50  or  imprisonment  for  a  third 
offence.  Betting  with  a  person  wider  sateen  is  also  punishable  with  fine 
or  imprisonment  A  constable  may  take  the  offender  into  custody  without 
warrant. 

"  Public  place  **  has  a  wide  interpretation,  framed  to  meet  the  wdl-koown 
diflfculties  to  iriiich  the  expression  has  given  rise. 

Burials. — Na  44  dispenses  with  consent  to  users  of  land  as  a  bmying- 
ground  by  owners  and  occupiers  of  houses  built  since  the  land  was  so 
appropriated. 

QShasive  llaMer. — No.  45  amends  the  law  as  to  removal  of  such  matter 
within  the  Metropolitan  Police  District 

Deputies  (No.  46).— This  gives  power  to  the  authorities  having  the 
appointment  to  certain  offices,  Recorderships,  Stipendiary  Magistraoiet,  and 
Clerkships  of  the  Peace  to  appoint  deputies  to  act  temporarily. 

Irade  VnioBs  (Na  47).— This  Act  amends  the  law  of  conqmacy, 
sanctions  peaceful  picketing,  abolishes  the  liability  for  interfiering  with 
another  person's  business,  and  ends  by  providing  (s.  34  (i))  that  *'an 
action  against  a  trade  union,  whether  of  workmen  or  masters,  or  against 
any  members  or  officials  thereof  on  behalf  of  themselves  and  all  other 
members  of  the  Tmde  Union  in  respect  of  any  tortious  act  allied  to 
have  been  committed  by  or  on  behalf  of  the  Trade  Union,  shall  not  be 
entertained  by  any  Court" 

■erohaat  ShippiBg  (No.  48).— This  Act  (Pkurt  I)  extends  die  loadiine 
and  other  safety  provisions  of  the  Merchant  Shipping  Act,  1894,  to  all  foreign 
ships  while  they  are  within  any  port  in  the  United  Kingdom.  Part  II  lays 
down  regulations  for  passenger  and  emigrant  ships.  Part  III  deals  with 
seamen's  food.  Part  IV  with  the  relief  and  registration  of  distressed 
seamen.  Part  V  is  miscellaneous,  and  deals,  inter  aUa^  with  the  r^;istratioQ 
of  ships'  names,  mortgages  on  ships  sold  to  foreigners,  crew  spaoe^  ai^>eak  in 
case  of  shipping  casudties,  mates'  certificates,  desertion,  etc. 

Census  of  Produofciim  (No.  49).— By  this  Act  a  scheduled  list  of  persons, 
occupiers  of  factories  and  workshops,  owners  and  managers  of  mines  and 
quarries,  builders,  contractors  for  railroads,  tramways,  harbours,  docks,  ^c, 
and  every  person  who  by  way  of  trade  or  business  gives  out  work  to  be  dmie 
elsewhere  than  on  his  own  premises,  is  required  to  make  a  yearly  return  in 
an  official  form  of  the  nature  of  the  trade  or  business,  particulars  of  the 
output,  the  number  of  days  on  which  work  carried  on,  the  number  of  persons 
employed,  and  the  power  used,  and  a  Board  of  Trade  Report  based  on  such 
returns  is  to  be  laid  before  Parliament.  Individual  returns  are  not  to  be 
published  nor  particulars  to  be  disclosed.  Advisory  committees  of  persons 
conversant  with  the  conditions  in  various  trades  and  industries  may  be 
appointed  to  assist  the  Board  of  Trade. 
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Vatioaud  fialledM  of  SooOaad  (No.  50).— Establishing  National  Galleries' 
Trustees  for  Scotland. 

Bipizing  Laws  (No.  51). 

Lani  ItaK  Oommiss1oners> — ^No.  52  appoints  additional  ComAissioners. 

Aoddenti  in  Kinei  and  Faotoxies  (No.  52).— Notices  of  accidents  in 
mines,  quarries,  factories,  and  workshops,  with  particulars,  are  to  be  sent  at 
once  to  the  Inspector  of  the  district 

Tteant  Compeniatian  (Ireiaiid)  (Na  53).— This  is  to  provide  compensa- 
tiofi  for  improvements  to  the  tenants  of  houses,  shops,  and  other  buildings 
in  Ireland  on  quitting  possession.    No  contracting  out  is  allowed. 

Bablio  Troiitee  (No.  55).— This  Act  supplies  a  long-felt  want  It  con- 
stitutes a  public  trustee  to 

(a)  act  in  the  administration  of  estates  of  small  value : 
(d)  act  as  custodian  trustee : 

(c)  act  as  an  ordinary  trustee : 

(d)  be  appointed  to  be  a  judicial  trustee : 

(e)  be  appointed  to  be  the  administrator  of  the  property  of  a  convict 

under  the  Forfeiture  Act,  187a 

In  each  of  these  cases  the  powers  and  duties  of  the  public  trustee  are 
defined  and  regulated  by  the  Act 

The  Consolidated  Fund  is  to  be  liable  to  make  good  all  sums  required 
to  discharge  any  liability  which  the  public  trustee,  if  he  were  a  private 
trustee,  would  be  personally  liable  to  discharge.  The  fees  to  be  charged  by 
the  public  trustee  are  to  be  fixed  by  the  Treasury  with  the  sanction  of  the 
Lord  Chancellor.  The  public  trustee  may  employ  solicitors,  bankers,  ac- 
countants, brokers,  and  such  other  persons  as  he  may  consider  necessary, 
and  in  doing  so  may  take  into  consideration — subject  to  the  interests  of 
the  trust — the  wishes  of  the  creator  of  the  trust,  the  other  trustees  (if  any)  and 
the  beneficiaries.  The  accounts  of  any  trust  are,  on  application  by  any 
trustee  or  beneficiary,  to  be  audited  by  such  solicitor  or  public  accountant, 
as  may  be  agreed  by  the  applicant  and  the  trustees,  in  de&ult  of  agreement 
by  the  public  trustee  or  some  person  appointed  by  him. 

Agrioultural  HdldiUgs. — No.  56  amends  the  law  by  providing  for  com- 
pensation for  damage  by  game,  which  means  deer,  pheasants,  partridges, 
grouse,  and  black  game.  A  tenant,  any  custom  of  the  country  to  the 
contrary  notwithstanding,  is  to  have  full  freedom  as  to  cropping  and  the 
disposal  of  produce.  A  landlord  is  to  pay  compensation  for  unreasonable 
disturbance  of  a  tenant  by  notice  to  quit. 

■eals  for  Children  (No.  57).— A  local  education  committee,  or  *' School 
Canteen  Committee,"  is  empowered  to  provide  meals  for  children  in  attend- 
ance at  any  public  elementary  school  in  their  area.  The  parent  is  to  be 
charged  for  every  meal  an  amount  to  be  fixed  by  the  committee,  and  is 
liable  to  pay  such  amount  as  a  civil  debt  unless  the  committee  are  satisfied 
that  he  is  unable  to  do  so  "  by  reason  of  circumstances  other  than  his  own 


386  REVIEW  OF  LEGISLATION,   1906. 

defimlt**  The  cost  incnired  may,  with  the  sanction  of  the  Board  of  EducatioD, 
be  defrayed  out  of  the  rates. 

Non-payment  by  a  parent  is  to  involve  disfrandiisement 

(kmfmmtbm  to  Workmoi  (No.  58).— The  first  subjection  of  this  Act 
runs  as  follows : 

If  in  any  employment  personal  injury  by  accident  arising  out  of  and  in 
the  course  of  the  employment  is  caused  to  a  workman,  his  employer  shall, 
3ubject  as  hereinafter  mentioned,  be  liable  to  pay  compensation  in  accordance 
with  the  First  Schedule  to  this  Act.  "The  workman  forfeits  his  right  if  the 
accident  is  attributable  to  serious  and  wilful  misconduct  **  on  his  part  The 
scale  fixed  by  the  Schedule  is  limited  in  case  of  death  to  ;f  300 :  in  case  of 
partial  or  total  disablement  to  j£i  a  week.  An  employer  may  contract 
himself  out  of  the  Act  by  agreeing  to  a  Friendly  Society's  scheme  certified  by 
the  Registrar  as  providing  a  scale  of  compensation  not  less  fiivourable  to  the 
workman. 

An  employer  is  liable  for  his  sub-contractor.  The  Act  applies  to 
masters  of  ships,  seamen,  and  apprentices  to  the  sea  service,  but  not  to 
persons  in  the  naval  or  military  service  of  the  Crown. 

"  Workman,"  with  certain  exceptions,  means ''  any  person  who  has  entered 
into  or  works  under  a  contract  of  service  or  apprenticeship  frith  an  employer, 
whether  by  way  of  manual  labour,  clerical  work  or  otherwise,  and  whether 
the  contract  is  expressed  or  implied,  is  oral  or  in  writing." 

2.   ISLE  OF  MAN. 

[Contributed  by  His  Honour  S.  Stevenson  Moore,  CUef  Deemster.'\ 

There  is  little  legislation  here  to  report  So  many  Acts  of  Tynwald  have 
been  passed  during  the  last  twenty  years  that  the  legislation  is  practically  on 
the  same  lines  as  in  England.  But  as  with  the  Imperial  Parliament, 
amending  Acts  have  to  be  passed  from  time  to  time.  The  Acts  of  more 
general  importance  were,  in  1906 :  The  Pedlars  and  Street  Traders  Act,  2 ;  in 
1907:  The  Copyright  Act;  The  Loans  (Infants)  Act;  The  Regulation  of 
certain  Classes  of  Shops  Act ;  The  Gaming  and  Betting  Act ;  The  Obscene 
Publication  and  Indecent  Advertisement  Act;  The  Higher  Education 
Act,  to  provide  a  modicum  of  Secondary  Education;  and  finally,  an 
Educational  Endowments  Act,  which  enables  the  Council  of  Education  to  make 
schemes  for  the  application  of  educational  endowments. 

3.  THE  CHANNEL  ISLANDS. 

[Contributed  by  T.  Nicolle,  Esq.] 

There  was  no  legislation  of  general  interest  this  year  either  in  Jersey  or 
Guernsey. 
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11.  BRITISH    INDIA. 
[CatUributed  by  Sir  Courtsnay  Ilbert,  K.C.S.L] 

I.  ACTS  OF  GOVERNOR-GENERAL  IN  COUNCIL. 
Acts  passed — 8. 

Inoimliered  EitatM.— The  Sindh  Incumbered  Estates  (Amendment)  Act, 
1906  (No.  \\  is  confined  to  some  amendments  of  detail  in  the  Act  of 
1896,  but  gave  rise  to  an  interesting  debate  as  to  the  policy  of  advancing 
public  money  for  the  relief  of  insolvent  landowners,  as  to  the  discretionary 
powers  of  managers  of  these  estates  for  setting  aside  incumbrances  held 
to  be  inequitable,  and  as  to  the  exclusion  of  such  cases  from  the  jurisdiction 
of  the  civil  courts.  It  is  interesting  to  note  the  tendency  in  British  India 
to  withdraw  from  the  cognisance  of  the  ordinary  civil  courts  matters  which 
in  France  would  be  treated  as  belonging  to  the  sphere  of  droit  adndnistratif. 

Coinage.— The  Indian  Coinage  Act,  1906  (No.  3),  consolidates  as  well 
as  amends  the  law  and  contains  the  whole  of  the  Indian  Statute  law  on 
coinage.  It  gives  new  powers  of  issuing  nickel  and  bronze  coins  of  small 
denominations,  and  alters  the  provisions  of  the  previous  law  as  to  coin 
which  has  been  diminished  in  weight,  and  coin  which  has  been  defaced. 
Where  a  coin  is  officially  cut  or  broken  on  either  of  these  grounds  the 
tenderer  gets  the  nominal  value,  if  the  diminution  of  weight  is  due  to  lair 
wear  and  tear,  and  if  the  defacement  has  not  been  fraudulent  Formerly 
the  tenderer  of  a  rupee  diminished  in  weight  by  fair  wear  and  tear  got 
its  value  as  silver,  but  now  that  the  rupee  has  become  a  token  instead  of 
a  standard  coin,  its  metal  value  is  much  below  its  nominal  value.  The 
provision  as  to  coin  defaced  without  fraud  covers  the  common  case  of  rupees 
used  for  purposes  of  ornament 

Oooaine. — The  Excise  (Amendment)  Act,  1906  (No.  7),  gives  power  to 
local  governments  to  treat  cocaine  as  an  ''  intoxicated  drug,"  and  regulates 
the  trade  in  it  accordingly.  This  power  already  existed  under  local  Acts 
in  the  provinces  under  the  local  legislatures  of  Madras,  Bombay,  and  Bengal, 
but  not  in  other  parts  of  British  India.  The  other  four  Acts  passed  by  the 
Governor-General's  Council  present  no  features  of  general  interest. 

2.  MADRAS. 
Acts  passed 


3.  BOMBAY. 

Acts  passed — 2. 

Caurts.— The  Sindh  Courts  (Amendment)  Act,  1906  (No.  x),  establishes 
for  the  province  of  Sindh  a  chief  court,  called  the  Judicial  Commissioners' 
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Court,  and  consisting  of  not  less  than  three  judges,  of  whom  one  nmst 
be  a  barrister  of  five  years'  standing.  This  Court  takes  the  place  of  die 
Courts  previously  known  as  the  Sadar  Court  of  Sindh,  and  the  District  Court, 
and  Court  of  Sessions  of  KarachL 

Mimlatdirs  are  subordinate  revenue  oflkers  irtio  exerdse  summary 
jurisdiction  in  possessory  suits  about  land  The  Mimlatdirs  Courts  Act, 
X906,  which  supersedes  and  repeals  an  Act  of  1876,  amends  the  procedure 
in  these  suits,  and  confines  the  jurisdiction  to  rural,  as  distinguished  from 
urban,  hmd.  The  Act  is  drawn  with  illustrations,  like  those  in  the  Paul 
Code,  showing  the  dasses  of  cases  in  which  jurisdiction  may  be  eacerdsed. 

4.  BENGAL, 
Acts  passed — ^4* 

Court  of  Wiida.— The  Bengal  Court  of  Wards  (Amendment)  Act,  1906 
(Na  i),  amends  the  procedure  under  the  Act  of  1879,  >^  ^  particubr 
enables  the  Court  of  Wards  to  retain  possessbn  of  an  estate  after  the  death 
of  a  *' disqualified**  proprietor,  or  after  the  removal  of  his  disqualifications, 
until  the  liabilities  on  the  estate  have  been  discharged. 

Land  BegistrattOL— The  Bengal  Land  Registration  (Amendment)  Act, 
1906  (No.  a),  makes  some  amendments  of  detail  in  the  machinery  for  the 
r^istration  of  proprietary  interests  in  land  under  the  Act  of  1876. 

Disorderly  Hooaas.— The  Bengal  Disorderly  Houses  Act,  1906  (Na  3), 
arms  magistrates  of  the  first  class  with  powers  for  the  suppression  of 
brothels  and  disorderly  houses. 

S.  UNITED  PROVINCES. 
Acts  passed — 4. 

Coeaino.— -The  United  Provinces  Excise  Law  Amendment  Act,  1906 
(No.  i),  gives  power  to  extend  the  meaning  of  the  phrase  "intoxicated  drug," 
and  seems  to  have  the  same  object  as  the  Act  Na  7  of  the  Governor- 
General's  Council. 

Looal  Bates.— The  United  Provinces  Local  and  Rural  Police  Rates 
Act,  1906  (No.  a),  defines  the  liability  of  estates  to  the  local  rates,  prescribes 
the  mode  of  recovery  and  the  conditions  of  relief,  and  regulates  the  appro- 
priation of  the  rates  recovered. 

Looal  Oovemmeni— The  United  Provinces  District  Board  Act,  1906 
(No.  3),  repeals  and  supersedes  the  North-Western  Provinces  and  Oudh 
Local  Boaids  Act,  1883;  defines  the  constitution  of  the  semi-elective 
district  boards,  which  exerdse  limited  powers  of  local  government  in  rural 
districts ;  regulates  the  constitution  and  application  of  the  district  fund  which 
is  placed  at  the  disposal  of  each  board,  and  gives  the  local  government 
and  its  oflkers  large  powers  of  control  over  the  district  boards. 
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6.  PUNJAB. 
Acts  passed — 2. 

Land. — ^The  Punjab  Tenancy  Act,  1837,  made  provision  for  the  remission 
or  suspension  of  rent,  when,  in  consequence  of  a  bad  season,  the  Government 
had  remitted  or  suspended  payment  of  revenue,  so  as  to  make  sure  that 
the  benefit  of  the  remission  or  suspension  should  enure  for  the  benefit 
of  the  occupier.  But  the  machinery  of  the  provision  was  defective,  and 
in  particular  it  did  not  distinguish  sufficiently  between  cases  where  a 
tenant  had  and  where  he  had  not  occupancy  rights,  or  between  cases 
where  rent  is  payable  in  cash,  and  cases  where  rent  is  payable  in  kind, 
and  takes  the  form  of  a  share  of  the  produce.  The  amending  Act  of 
1906  (No.  i)  substitutes  new  provisions  on  this  subject 

local  Sates.— The  other  Punjab  Act  (No.  a)  reduces  the  maximum 
amount  of  the  local  rates  leviable  under  the  Punjab  District  Boards 
Act,  1883. 

7.  BURMA. 
Acts  passed — ^4. 

XoUnr-Yehielas.— The  Burma  Motor-Vehicle  Act,  1906  (No.  a),  gives 
the  Local  Government  power  to  make  rules  for  regulating  the  use  of 
motor-vehicles,  and  follows  generally  the  lines  of  the  Bengal  Act  on  the 
same  subject 

■unidpal  Oovenunenl— The  Burma  Municipal  Act  (1898)  Amendment 
Act,  1906  (Na  3),  gives  municipal  authorities  further  powers  (i)  for  the 
inspection  of  weights  and  measures  and  the  seizure  of  false  weights;  (a) 
for  preventing  the  slaughter  of  animals  at  unauthorized  places;  (3)  for 
requiring  court-yards,  alleys,  and  passages  to  be  paved  for  the  purpose  of 
efiicient  drainage;  and  (4)  for  prohibiting  the  establishment  of  a  market 
for  the  sale  of  food  or  live-stock,  except  under  a  licence. 


8.  REGULATIONS  UNDER  33  Vict.  c.  3. 

Regulations  made — a. 

Both  the  regulations  made  in  1906  relate  to  the  new  North-West 
Frontier  Province.  The  first  provides  for  cases  where  an  appeal  or  an 
application  for  revision  is  referred  to  the  Judicial  Commissioner  in  respect 
of  any  decree  or  order  wbidi  he  has  passed  in  another  capacity  or  in 
which  he  is  personally  interested.  The  second  extends  to  the  Province, 
with  some  modifications,  the  Punjab  Pre-emption  Act  of  1905,  rekting 
to  rights  of  pre-emption  in  land. 
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III.    EASTERN  COLONIES. 

I.  CEYLON. 

[ConiribuUd  by  Herman  A.  Loos,  First  Crown  Counsel^  CeylM.] 

Ordinances  passed — 2$. 

Bduotjon,— No,  5  provides  for  the  introduction  of  a  system  of  compulsory 
vernacular  education  in  Municipal  and  Local  Board  towns,  and  in  towns  which 
have  been  brought  under  the  operation  of  "  The  Small  Towns  Sanitary 
Ordinance,  1892.'' 

No  religious  instruction  shall  be  given  in  any  school  esUblished  under 
s.  6  of  the  ordinance. 

Pearl  FiahAriei. — No.  8  confirms  an  agreement  entered  into  in  England  be- 
tween the  Crown  Agents  for  the  Colonies,  acting  on  behalf  of  the  Government 
of  Ceylon,  and  The  Gulf  Syndicate,  Limited,  for  the  lease  to  The  Ceykm 
Company  of  Pearl  Fishers,  limited,  for  a  period  of  20  years  from  the  date  of 
the  lease,  (a)  of  all  that  right  or  privilege  which  the  Government  had  thereto- 
fore exercised  and  enjoyed  of  fishing  for  and  taking  pearl  oysters  on  the  coast 
of  Ceylon  betvreen  Talaimannar  and  Dutch  Bay  Point,  and  {d)  of  certain 
plots  of  land,  for  the  sum  of  Rs.  310,000  to  be  paid  annually  by  the 
Company. 

It  also  conferred  on  the  Crown  Agents  authority  to  execute  the  lease  in 
&vour  of  the  Company. 

Patents.— No.  15  assimilates  the  local  law  and  procedure  relating  to  the 
granting  of  patents  for  inventions  to  the  system  which  is  in  force  in  England 
and  most  of  the  other  British  Colonies. 

▼aoationa. — No.  x  provides  for  the  establishment  and  regulation  of 
vacations  in  the  Supreme  Court.  Appeals  in  criminal  cases  and  all  applica- 
tions  and  motions  which  are  urgent  must  be  heard  and  determined  notwith- 
standing its  being  the  vacation. 

Wild  Birds. — No.  xo  amends  the  law  with  regard  to  the  protection  of 
wild  birds.  A  schedule  specifies  the  birds  which  are  protected,  and  power  is 
given  to  the  Governor,  with  the  advice  of  the  Executive  Council,  to 
add  to  or  expunge  from  the  list  the  names  of  any  buxls.  The  e]qK>rtation 
from  Ceylon  of  any  part  of  any  protected  bird  is  made  an  offence. 

Irrigation. — No.  16  consolidates  and  amends  the  law  relating  to  irrigation 
works  and  to  the  cultivation  of  irrigable  lands. 

The  Central  Irrigation  Board  of  Ceylon  has  been  done  away  with  and 
the  funds  which  were  vested  in  the  Board  passed  to  the  credit  of  the  Colony ; 
the  debts  and  liabilities  of  the  Board  are  made  the  debts  and  liabilities  of  the 
Colony. 
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The  rate  for  maintenance  of  any  irrigation  work  is  to  be  assessed  by 
the  Grovernment  Agent  of  the  province,  and  no  maximum  is  fixed  for  such 
rate. 

Widowg'  and  Qrphaaa'  PeniiOB  Fmid.— No.  13  makes  radical  changes  in 
The  Widows'  and  Orphans'  Pension  Fund  Ordinance. 

The  rates  at  which  pensions  are  to  be  paid  are  revised  on  the  basis 
of  certain  tables  attached  to  the  Ordinance.  Public  officers  appointed  after 
the  passing  of  the  Ordinance  are  not  allowed  to  contribute  to  the  Fund,  but 
abatements  will  be  made  from  their  salaries  equivalent  to  the  contributions 
which  would  have  been  levied  from  them  under  the  principal  Ordinance,  and 
the  amounts  will  be  credited  to  the  general  revenue  of  the  Colony.  The 
pensions  of  such  officers  will  be  paid  from  the  general  revenue  on  the  basis  of 
tables  attached  to  the  Ordinance. 

Tiroami. — No.  14  consolidates  and  simplifies  the  law  with  regard  to  the 
possession  and  use  of  firearms. 


2.    HONGKONG. 

[Contributed  hy  W.  M.  Graham-Harrison,  Esq.] 

Ordinances  passed — 17. 

Sunmaiy  (MEsnoes  (Further  Amendment)  (No.  i).— This  Ordinance 
amends  the  Summary  Offences  (Amendment)  Ordinance  of  the.  preceding 
year  by  the  substitution  of  a  new  definition  of  "  thoroughfare  "  and  ''  public 
place." 

MagiitratM  (Amendment)  (No.  2).— The  Magistrates  Ordinance,  1890, 
is  amended  as  respects  the  following  matters,  viz.  the  method  of  dealing 
with  a  witness  who  refuses  to  be  sworn  or  answer  questions,  the  indictable 
offences  which  may  be  dealt  with  summarily,  and  the  power  of  Justices  of 
the  Peace  to  issue  search  warrants. 

Lnnaoy. — No.  3  interprets  the  Imperial  Act  of  1890  in  its  application 
to  the  Colony.  No.  3  is  itself  amended  verbally  by  Ordinance  No.  9  of 
1906. 

Appropriatiott  (Nos.  4  and  13). 

Married  Women's  Property  (No.  5).— This  Ordinance  reproduces  the 
Imperial  Act  of  1882  (except  ss.  20-92)  and  the  Imperial  Act  of  1893. 

It  is  to  be  deemed  to  have  come  into  force  on  January  i,  1883,  Le. 
more  than  twenty-three  years  before  the  date  on  which  it  was  passed. 

A^lnms  (No.  6). — ^The  Governor  of  the  Colony  is  given  power  to  declare 
places  and  institutions  to  be  asylums,  and  provision  is  made  for  the  appoint- 
ment oi  visitors.  A  person  may  be  detained  temporarily  for  observation, 
for  not  more  than  fourteen  days  in  all,  on  the  written  order  of  any.  magistrate, 

'9 
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or  if  suffering  firom  delirium  tremens.    For  any  longer  detention  a  certificate 
of  two  medical  practitioners,  countersigned  by  a  magistrate,  is  required. 

Doctors,  police  oflScers,  etc.,  acting  under  the  Ordinance  in  good  £udi 
and  with  reasonable  cause,  are  protected. 

Provision  is  also  made  as  to  the  detention  in  asylums  of  insane  criminals. 

ProtpMtiiig  and  lliiiuig.— No.  7  deals  with  the  grant  of  licences  by 
the  Governor  to  prospect  and  work  mines. 

VaTal  and  KUitary  Worka. — No.  8  authorises  the  construction  by 
the  Admiralty  of  certain  works  on  the  foreshore  and  sea-bed  at  Victoria. 

Vaw  TenitoriM  Land  (Amaadment).— No.  xo  amends  the  definition 
of  "  land  "  in  the  New  Territories  Land  Ordinance,  1905. 

Fzmya  Raelaaatton  Fund  Tranafer.— No.  11  transfers  to  the  Geneial 
Revenue  certain  moneys  forming  part  of  the  Praya  Reclamation  Fund. 

Bag:iilatton  of  OhinaM  (Amandment)  (No.  12).— By  this  Ordinance  the 
Governor  is  given  power  to  extend  Part  III  of  the  Regulation  of  Chinese 
Ordinance,  1888,  to  any  part  of  the  Colony. 

OrimiBal  Bridonoa.— No.  14  reproduces  the  Imperial  Act  of  1898. 

Ptepaiad  Opium  (Amtndmant)  (No.  15).— This  Ordinance  makes 
amendments  in  the  Prepared  Opium  Ordinance,  1891. 

Marehant  Bhippiag  (Amendment).— No.  x6  amends  the  Ordinance  of 
1899  with  reference  to  the  obstruction  of  wharves,  etc.,  and  to  licensed  and 
unlicensed  junks. 

Widows'  and  Qtphana'  Pansioii  Fond  (Amendnant)  (No.  17).— This 
Ordinance  amends  the  Pension  Fund  Ordinance  of  1900,  as  respects 
contributions  to  the  pension  fund,  and  the  rules  for  calculating  pensions. 


3.  STRAITS  SETTLEMENTS. 

[Contributed  iyT.  Baty,  Esq.,  D.CL] 

Ordinances  passed — 30. 

Oamaoy  (Ords.  i,  5,  23,  s6). — ^The  present  year's  Ordinances  increase 
the  depreciation  fund,  and  allow  telegraphic  transfers,  besides  going  some 
small  way  towards  putting  the  finances  of  the  Colony  on  a  gold  basis. 

Tazatton  (Ord.  2). — A  tax  of  3  per  cent,  on  income  or  profits  is 
imposed  on  all  bodies  (including  trustees)  in  whom  property  is  vested  upon 
"  permanent "  trusts,  under  which  it  escapes  death  duties.  But  property 
belonging  to  public,  religious,  educational,  or  charitable  bodies  is  exempt 
if  it  is  to  be  applied  within  the  Colony  or  the  Malay  States.  So  is  the 
property  of  trading  or  business  bodies.  It  is  difficult  to  see  what  is  struck  by  the 
Act.  The  "  property  "  of  an  unincorporated  body  can  only  be  exempt  firom 
death  duties,  by  being  affected  by  a  charitable  trust;  for  every  other  kind  of 
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impersonal  trust  wotild  be  void  as  a  perpetuity.  It  seems  an  unnecessary 
extension  of  Gierkeism  to  tax  over  again  the  moneys  that  persons,  who 
have  already  been  taxed  as  individuals,  contribute  towards  a  common  object 
without  the  protection  of  Incorporation. 

Ft^uperiBm  (Ords.  6,  7,  9,  22). — Ord.  6  authorises  the  Governor  to  estab- 
lish and  staff  Houses  of  Detention,  to  which  persons  convicted  summarily 
(not  otherwise)  can  be  sent  for  an  indefinite  period  if  they  are  without 
means  of  subsistence  and  not  physically  able  or  willing  to  work  for  it. 
They  may  also  be  sent  there  if  they  were-  ''found"  begging:  a  singular 
provision,  for  the  Act  does  not  make  any  one  "  found  "  begging  liable  to  be 
sent  to  these  places ;  but  only  persons  convicted  of  some  offence  whom  the 
Court  subsequently  holds  to  have  been  so  ''  found  " — (when  ?). 

The  authorities  are  to  endeavour  to  obtain  suitable  employment  for  the 
inmates,  and  any  of  them  who  "  refuses  or  neglects  to  avail  himself  thereof 
is  liable  to  six  months'  imprisonment.  It  is  not  said  what  is  to  happen  if  he 
avails  himself  of  the  employment  in  such  a  £ishion  that  the  new  employer 
dismisses  him.  The  Governor  may  expel  alien  inmates  if  no  work  can  be 
found  for  them.  Persons  who  engage  non-colonials  from  abroad,  or  soldiers 
from  troops  serving  in  the  Colony,  are  liable  to  pay  the  expenses  of  enforcing 
the  Act  against  them  if  they  come  within  it.  The  wording  of  s.  9  leaves 
much  to  be  desired:  but  the  crux  of  the  Act  is  found  ins.  12:  "Any 
person  who  being  apparently  a  vagrant  refuses  or  fails  to  accompany  a  police 
officer,  or  to  appear  before  a  Police  Court,  when  required  to  do  so  for  the 
purposes  of  this  Ordinance,  may  be  arrested  "  and  is  liable  to  three  months' 
imprisonment.  There  is  no  provision  under  which  a  vagrant  may  be 
required  to  appear  before  a  Police  Court  "for  the  purposes  of  this 
Ordinance." 

Ord.  7  seems  to  have  proceeded  on  a  misreading  of  the  Imperial  Aliens 
Act,  1905  (which  certainly  lends  itself  to  misunderstanding).  By  the 
Imperial  Act,  aliens  may  be  expelled  in  two  cases:  (t)  if  convicted  here  of 
certain  offences*;  (2)  if  "  undesirables "  on  account  of  poverty  or  foreign 
conviction.  The  two  sub-sections  are  coupled  by  ''and,"  which  the 
Colonial  Act  expands  into  "and  .  .  .  also,*'  thus  making  MA  conviction 
in  the  Colony  and  "  undesirability "  necessary  in  every  case  of  expulsion. 

Again,  the  Colonial  Act  does  not  contemplate  special  proceedings  for  a 
certificate  of  undesirability,  as  the  Imperial  Act  does ;  apparently  on  the 
assumption  that  a  committal  for  "vagrancy"  under  Ordinance  6  would  do 
instead.  It  speaks  accordingly  of  the  alien  having  been  "  convicted  "  of  being  a 
"  vagrant"  It  is  necessary  to  point  out  that  no  such  power  of  conviction  is 
contained  in  Ordinance  6.  It  merely  says  that  convicted  prisoners  whom  the 
Court  "  is  of  opinion  "  are  also  vagrants,  may  be  dealt  with  in  a  particular 
way.  (See  generally,  as  to  certificates  of  undesirability  not  being  con- 
victions, Sibley  on  Aliens^  p.  69.)  The  wording  of  the  Imperial  Act, 
under  which   the  conviction  must  be  one   for  which  the   Court   could 
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impose  imprisonment  without  the  option  of  a  fine,  is  altered  by  the  sub- 
stitution of  the  word  '*  penalty"  for  **  imprisonment*  (See  also  ''Opiam,' 
infra.) 

An  old  Pauper  Immigration  Ordinance  (Indian  Act,  41  of  1850)  has  the 
Imperial  Aliens  Act,  1905,  in  part  engrafted  upon  it  by  Ord.  9.  The  old 
Act  applied  to  all  decrepit  paupers,  but  the  new  one  is  apparently  (but 
by  no  means  certainly)  restricted  to  non-colonials.  The  old  one  aubfected 
shipmasters  to  $100  penalty  for  landing  diseased,  maimed,  blind,  oc  deGrepit 
persons  whose  cakmity  might  hinder  them  from  earning  a  living,  and  who  were 
without  means.  To  these  categories  are  now  added  idiots  and  lunatics ;  and, 
generally,  any  one  who  has  not  the  means,  in  cash  or  physical  ability,  to  earn 
the  means  of  self-support.  Nothing  is  said  about  political  refugees ;  in  ha, 
"  banished  ^  persons  axe  expressly  included,  and  wider  powers  of  inqiectiofi 
and  detention  are  given  than  are  contained  in  the  Imperial  Act.  There 
seems  to  be  no  penalty  on  shipmasters  for  making  frlse  returns.  The  woids 
importing  '* physical"  ability  to  earn  are  substituted  for  the  Imperial  Act's 
phrase  "is  in  a  position  to  obtain  ^  means. 

BneeewJun  (Ord.  11).— The  pdicy  of  oflkial  administrstion  inangunted 
in  1880  has  been  extended  to  all  cases  where  there  is  danger  that  the  assets 
may  be  wasted.  Previously  it  was  employed  only  in  the  case  id  intestacy 
without  known  relatives. 

Huaidpal  HaiiageBMnt  (Ord.  is).-— The  Act  of  1903  {set  J.CL.  vL 
34a),  amending  the  Act  of  1896,  is  now  followed  by  further  amendments. 
"Fences,  platforms,  and  staging  "are  made  "buildings,"  and  so  is  ^any 
structure  connected  with"  buildings.  The  stringent  provisions  as  to  the 
registration  of  carts  are  made  more  stringent  One  of  the  new  clauses 
requires  the  owner  of  a  cart  to  appear  before  the  Registrar  mkemtver 
called  upon  to  do  so.  The  policy  oi  making  oflScials  judges  is  omtinued  by 
making  the  Registrar  of  Carts  the  judge  under  the  "  cart "  dauaes.  {Sm 
J.CL.  vi.  344.)  It  becomes  unlawful  to  use  the  upper  flocHS  of  a  house  to 
warehouse  or  other  purposes  without  oflBdal  leave  in  future  ($100  plus  $10 
per  diem  fine).  One  provision  throws  upon  owners  the  expense  of  damage 
done  to  the  roads  by  the  erection  of  the  hoardings  whidi  they  are  boond 
to  put  up  when  building.  An  ambiguous  section  enables  certain  stieefs 
and  places  to  be  specified  in  which  smaU  tmders'  stalls  may  be  set  up 
with  the  sanction  of  the  Commissioners.  The  intention  seems  to  have 
been  to  make  street-trading  unlawful  everywhere  else :  but  the  sectkm  does 
not  say  so,  and  although  it  enables  byelaws  to  be  made^  we  know  that  a 
byelaw  for  the  management  of  traffic  does  not  extend  to  its  prohibition 
{T&ranto  v.  Virgo^  1896,  A.C.  88).  The  duty  of  notifying  infectious  diseases 
is  now  cast  upon  everybody  in  the  house,  and  on  everybody  ''in  the 
company  of"  the  invalid;  and  the  date  oi  the  "onset"  of  the  disease^ 
with  many  particulars,  is  to  be  given,  which  a  casual  companion  could  not 
know. 
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PoUoe  (Ord.  13). — ^This  is  mainly  consolidative.  Piano-playing  (except 
in  the  country)  is  forbidden  after  zi  p.m. 

Pilgrim  Brdkeit  (Ord.  17).— This  term  includes  (i)  "any  person  who  is 
concerned  in  bringing  into  the  Colony  any  pilgrim  ''•^but  not  shipowners  or 
captains  (nothing  is  said  about  the  crew) ;  (2)  persons  who  buy  and  sell,  or 
take  reward  for  purchasing  tickets  for  pilgrims;  (3)  persons  who  offer  to 
supply  them  board  or  lodging ;  (4)  persons  who  for  reward  **  advise  or  influ- 
ence .  .  .  any  pilgrim  on  any  matter  relating  to  his  pilgrimage,"  or  attempt 
to  do  so.  Such  persons  must  be  licensed,  with  a  bond  of  $500  or  more ; 
and  must  (if  supplying  board  or  lodging)  exhibit  a  sign.  Pilgrims  (ie. 
Mohammedans  going  to  the  Hedjaz)  must  go  in  a  ''pilgrim-ship"  unless 
they  are  first-dass  passengers,  and  other  shipmasters  are  liable  to  a  month's 
imprisonment  if  they  take  them.  Klgrim  brokers  who  infringe  the  terms 
of  this  licence,  or  by  ftlse  statements  delay  a  pilgrim,  or  divert  fhim  from 
his  ship,  may  have  as  much  as  two  years'  imprisonment 

OpivB  (Ord.  so).— This  is,  as  usual,  a  fertile  subject  of  legislation.  The 
present  Act  goes  hi  beyond  consolidation,  but  it  would  serve  no  useful 
purpose  to  analyse  it  minutely.  All  policemen  are  made  opium  revenue 
officers :  examination  of  passengers  at  ports  of  entry  without  warrant  is 
instituted,  and  powers  of  expelling  aliens  who  infringe  the  opium  laws  are 
given. 

PriiOBi  (Ord.  a8). — By  an  Act  of  1879  prisoners  not  sentenced  to  hard 
labour  are  not  compellable  to  work.    By  the  present  Statute  they  are. 

ColciiiAl  Btoek  (Ord.  25).— This  consolidates  the  law  and  provides  for 
the  issue  of  debentures  (at  not  more  than  5  per  cent). 

IfalftOO  Laadi  (Ord.  30). — The  very  curious  and  interesting  tenure 
known  as  **  Malacca  Land  ^  (see  Journal  vii.,  p.  43a)  is  the  subject  of  legisla- 
tion amending  the  Act  of  1886.  Such  land  can  only  be  transferred  to  (i)  a 
Malay  domiciled  in  Malacca ;  (s)  a  person  certified  by  the  Malacca  authorities 
as  qualified  under  customary  law.  But  this  does  not  extend  to  transfer  by 
act  of  law,  or  by  way  of  mortgage. 

It  is  provided  that  an  aggrieved  mortgagee  may  appeal  to  the  Goi^emor, 
who  may  order  that  the  mortgaged  land  shall  be  excluded  from  the  operation 
of  the  Ordinance. 

lEiioellaaeoiui. — Ord.  10  i»ovides  for  the  Licensing  {f  Auctioneers  ($1,000 
fine — fishermen  exempted).  Ord.  si  amends  it.  The  Widows ^  etc.  Pension 
Rind  enactment  is  amended  by  two  Acts  (4  and  14).  Other  enactments 
relate  to  Volunteers^  Pilgrim  Ships^  Registration  of  CorforeUe  Deeds^  Excise^ 
and  Appropriation. 
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4.  FEDERATED  MALAY  STATES. 
[CanhibuiedfyT.  Baty,  Esq.,  D.C.L.] 

The  legislation  of  these  microscopic  countries  now  proceeds  so  imiformlj 
that  it  will  be  sufficient  to  give  some  account  of  its  general  character, 
noticing  any  special  departures  from  it 

The  Acts  during  1906  have  been  few.  Uncertainty  in  law  may  be 
tolerated  in  a  Western  community  which  has  grown  up  with  it  It  is 
intolerable  in  an  Eastern  civilisation,  in  which  it  is  an  alien  intruder.  And 
uncertainty  is  inevitable  when  Statutes  are  multiplied.  The  effect  in  England, 
much  more  in  Perak,  is  to  make  the  ordinary  population  the  slaves  of 
the  officials.  For  they  never  can  tell  what  the  exact  powers  of  the  latter 
maybe. 

The  Malay  Governments  have  candidly  recognised  that  the  real  effect 
oi  much  of  their  legislation — as  of  modem  legislation  in  general— is  to 
hand  over  the  law-making  power  to  administrative  bodies.  Th^  boldly 
print  the  statutory  Rules  among  the  Statutes:  an  arrangement  of  great 
merit  from  the  point  of  view  of  convenience.  If,  however,  it  were  neoessaiy 
to  analyse  all  Statutory  Rules,  the  scope  of  this  review  would  be  immensely 
increased,  whilst  their  comparative  want  of  permanence  would  render  Uie 
work  of  little  value.  It  is  not  {Hroposed,  therefore,  to  refer  to  them  in  vdiit 
follows,  except  in  unusual  circumstances. 

The  Statutes  refer  to  Pensions^  Savings  Banks^  Gaoemment  Officer^ 
Guarantee  Fund^  "  Chaniu  **  Shops^  Registration  of  Title,  Sanitary  Boards, 
Morphine,  Volunteers,  Liquor  aud  Opium  Revenues,  Land,  Succession,  Gaming, 
Civil  Procedure,  and  Medical  Registration, 

The  Morphine  Acts  follow  the  Straits  Act  of  1903.  A  Resident's  Rule 
imposed  in  Perak  a|  per  cent,  cut  valorem  export  duty  on  cultivated  rubber. 
The  Gaming  Acts  were  required  for  N.  Sembtlan  and  Selangor  only ;  the 
Medical  Registration  Acts  by  all  but  P£rak,  while  Selangor  required  an 
Electric  Supply  Act,  Pahang  passed  a  Workmeris  Hospitals  Act,  and  also 
passed  an  Act  carrying  out  what  has  long  been  accomplished  in  the  other 
and  less  backward  States — the  absolute  abolition  of  the  interesting  institution 
of  Debt-slavery  or  menjiring.  This  is  an  institution  irtiich  has  many  affinities 
with  the  Roman  nexum,  and  it  appears  to  have  been  mainly  obnoxious 
to  British  susceptibilities  on  account  of  its  name.  Had  it  been  st^ed 
"indentured  debtoiship"  it  might  have  survived,  as  the  debtors  were,  on 
the  whole,  well  treated  and  regarded  as  friends  by  their  masters.  The 
present  writer  treated  the  subject  at  length  in  the  Law  Magazine  and 
Review,  May  and  August  1901,  to  which  readers  may  possibly  care  to 
refer. 

In  P^ang  and  N«  S^mbilan  the  Acts  of  1897  relating  to  Succesncn  0 


EASTERN  COLONIES:   MAURITIU&  297 

Land  were  repealed  without  a  substitute ;  and  these  two  countries  passed  no 
Volunteer  Act 

The  British  Order  in  Council  accepting  appeals  from  the  Courts  of 
these  so-called  "foreign"  States  (May  11,  1906)  may  be  mentioned  here. 
According  to  old  conceptions  of  suzerainty  and  protection,  the  fact  that 
appeals  lay  from  the  Courts  of  a  half-sovereign  power  went  far  to  prove  that 
its  vassalage  approximated  to  subjection.  (See  C.  Stubbs,  Law  Magazine 
and  HevieWi  1882,  p.  294). 


S.  MAURITIUS. 

[Contributed  hy  Edward  Manson,  Esq.] 

Ordinances  passed — 23. 

Supply  (Nos.  I,  3). 

Orphani^  and  Widows^  Paudon  Fund  (No.  3).— An  actuarial  investigation 
into  the  working  of  this  Fund  having  been  deemed  expedient,  this 
Ordinance  is  to  furnish  the  necessary  funds  for  the  purpose. 

Public  Offloers. — ^No.  4  makes  some  amendments  in  the  administration 
of  the  Public  Officers'  Guarantee  Fund. 

Cuatelle  (No.  5). — Curators  of  small  shares  of  immovable  property 
are  empowered  to  sell  such  shares  by  notarial  contract  with  authority  of 
the  Procureur-G^n^ral. 

Staadaid  Times  (No.  6). — The  mean  solar  time  of  longitude  60  degrees 
east  of  Greenwich  is  declared  the  standard  time  for  Mauritius  and  its 
dependencies,  except  the  Chagos  Archipelago,  for  which  the  standard  time 
is  to  be  75  degrees  east  of  Greenwich.  The  time  mentioned  in  any 
regulations,  bye-laws,  or  mstruments  for  doing  anything  is  to  be  interpreted 
as  the  standard  time  unless  otherwise  specifically  stated. 

Hatiye  Smigraiits  (No.  7).— '"'Emigrant''  in  this  Ordinance  means  a 
person  who,  being  a  native  of  the  Colony,  is  engaged  to  take  part  in  any 
exhibition  or  in  any  theatrical,  musical,  or  spectacular  performance  at  any 
place  beyond  the  limits  of  the  Colony.  In  such  a  case  the  engagement 
must  be  in  writing,  executed  in  duplicate,  and  attested  by  an  oflScial,  and 
its  effect  must  be  explained  by  such  official  to  the  parties. 

One  copy  of  the  contract  is  to  be  stamped  and  lodged  with  the  Collector 
of  Customs.  Any  employer  shipping  "emigrants"  must  further  obtain  a 
pass  and  enter  into  a  bond  to  "  recover  "  the  emigrant. 

No  one  may  ship  more  than  four  natives  for  service  as  domestic  servants 
beyond  the  limits  of  the  Island  without  the  sanction  of  the  Collector  of 
Customs. 

Fees  fbr  Oafhs  of  OiBoer  (No.  8).— No  fees  are  henceforth  to  be  taken 
from  public  functionaries  taking  the  oaths  of  office. 

p^tkmi  ef  Uglit  (No.  9).— By  this  Ordinance  the  time-honoured  right 
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to  petition  the  Sovereign  is  accorded  to  His  Majesty's  SQbjects,  wfaelfaer  bj 
birth  or  naturalisation,  residing  or  domiciled  in  Mauritius  or  itsdependeodes, 
and  all  such  petitions  to  the  Sovereign  are  to  be  absolutely  privil^ed, 
provided  that  the  petition,  if  published  and  defamatory,  may  be  the  subject 
of  proceedings,  civil  or  criminal,  against  the  petitioner. 

Childxea  (No.  xo). — ^Juvenile  offenders  are  to  be  divided  in  refonnatories 
into  two  classes — a  first  or  non^)enal  class  and  a  penal  class :  and  the  two 
sets  are  to  be  kept  apart  from  one  another.  This  is  in  harmooy  with 
the  now  widely  extended  policy  of  keeping  children  from  the  contamination 
of  prison  life  and  hardened  associates. 

English  Bohdanhip  Eraminattwas  (Nos.  11,  13).— The  first  of  these 
empowers  the  Governor  to  award  scholarships  of  ^350  each  for  four  yean 
to  two  "  kureates "  of  the  Royal  College  to  pursue  their  studies  in  the 
United  Kingdom  or  elsewhere.  The  second  extends  the  time  for  candidates 
to  enter. 

B«pplj  of  Walar. — ^Na  is  increases  the  powers  of  District  Boards 
for  obtaining  a  supply  of  water  to  towns,  viUages,  and  public  buildings. 

Eleetim  Law. — ^Na  13  provides  for  substituted  service  on  a  voter  objected 
to  who  cannot  be  found. 

Qoanuitiiia  (No.  15).— When  from  stress  of  weather  the  health  officer 
cannot  board  an  arriving  vessel  and  the  master  satisfies  the  pilot  that  there 
is  no  contagious  or  infectious  disease  on  board,  the  pilot  may  bring  the 
vessel  to  moorings  in  the  harbour  at  a  safe  distance;  but  anybody  com- 
municating with  the  vessel,  until  quarantined,  is  liable  to  a  fine  of  500  rupees. 

Elaetion  Law. — No.  16  enlarges  the  time  for  giving  notices  in  the  cue 
of  municipal  elections. 

Hawkers  (No.  17).— Hawkers  of  flowers,  fresh  fruit,  and  vegetables, 
and  sugar  canes,  may  carry  on  their  trade  in  any  thoroughfiiure  which  is 
100  metres  outside  a  municipal  market  in  the  eastern  or  western  suburbs 
of  the  town. 

Stamps. — No.  18  exempts  from  stamp  duty  receipts  given  by  Govem- 
ment  or  municipal  officers  in  the  execution  of  their  office. 

Supply  (No.  19). 

Health. — No.  30  organises  the  medical  staff  in  the  various  districts. 

Dentists  (No.  si).— No  person  is  to  practise  as  a  dentist  unless  duly 
qualified,  and  registered  persons  wishing  to  practise  must  submit  their  degree 
or  diploma  to  the  Director  of  Public  Health  or,  in  certain  cases,  an  affidavit 
in  lieu  of  it  A  register  of  dentists  is  to  be  kept  at  the  registry  of  the 
Supreme  Court.  No  dentist  is  to  practise  general  anaesthesia  witiiout  the 
assistance  of  a  legally  qualified  medical  practitioner. 

Pilots. — No.  22  provides  for  the  appointment,  permanent  or  temporary, 
of  pilots  by  the  Governor.  Pilots  are  to  give  a  security  bond  for  carefol 
pilotage  and  may,  if  guilty  of  negligence,  intemperance,  or  other  misconduct, 
be  fined  a  month's  pay  by  the  hvbour  master, 
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Lnnaoy  (No.  23). — ^This  is  die  most  important  Ordinance  of  the  year. 
It  amends  and  consolidates  the  law  relating  to  the  care  and  treatment  of 
lunatics. 

No  patient  is  to  be  received  into  any  lunatic  asylum  in  the  Colony 
unless  by  an  order  under  the  hand  of  the  magistrate  for  the  district  from 
which  the  patient  is  removed.  If  the  Procureur-G^n^ral  or  the  Chief  of 
Police  has  reason  to  believe  any  person  to  be  of  unsound  mind,  he  is 
to  signify  his  opinion  to  the  magistrate  of  the  district  where  the  person 
resides,  and  the  magistrate  is  then  to  refer  the  matter  to  the  Board  of  Lunacy 
Commissioners  of  the  district,  who  inquire  and  give  a  certificate.  The 
magistrate  then  makes  his  order  for  detention.  There  is  a  Central  Lunacy 
Board,  which  has  jurisdiction  over  the  District  Boards  and  '*  visits  "  asylums. 


IV.  AUSTRALASIA. 


I.  COMMONWEALTH  OF  AUSTRALIA. 

[Contributed  by  Herman  Cohkn,  Esq.] 

The  Parliament  of  the  Commonwealth  has  been  chiefly  engaged  this  year 
in  voting  supplies  and  revising  tariffs ;  but  it  has  found  time  to  pass  some 
important  measures  dealing  with  meteorology,  designs,  land  acquisition,  the 
referendum  and,  above  all,  the  preservation  of  Australian  industries. 

lUtaorology  (No.  3).— This  Act  empowers  the  Governor-General  to 
establish  observatories  for  the  purposes  of  meteorological  observations  and  to 
appoint  a  Commonwealth  Meteorologist,  and  this  officer  is  to  be  charged 
with  the  following  duties: 

(a)  The  taking  and  recording  of  meteorological  observations ; 
{b)  The  forecasting  of  weather ; 
(c)  The  issue  of  storm  warnings ; 
{d)  The  display  of  weather  and  flood  signals ; 
(e)  The  disphiy  of  frost  and  cold-wave  signals ; 
(/)  The  distribution  of  meteorological  information; 
ig)  Such  other  duties  as  are  prescribed  to  give  effect  to  the  provisions 
of  the  Act. 
Arrangements  may  be  made  by  the  Governor-General  with  the  States 
Government  for  the  transfer  to  the  Commonwealth  of  State  observatories, 
the  recording  of  meteorological  observations  by  State  officers,  and  the  inter- 
change of  meteorological  information. 

Oopyxi^fht  in  Jadustrial  P^ijigns  (No.  4).— The  State  Designs  Acts  of 
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each  State  are  in  future,  by  this  Act,  to  be  administered  by  the  Common- 
wealth. A  Central  Designs  Office  is  established,  with  a  seal  and  a  sabofficer 
in  each  State,  and  a  Registrar  of  Designs  is  appointed. 

Any  new  and  original  design  which  has  not  been  published  in  Australia 
may  be  registered  under  the  Act  The  applicant  for  registration  must  pay  a 
fee  and  must  furnish  the  Registrar  with  tl^  prescribed  number  of  drawings, 
photographs,  tracings,  exact  representations  or  specimens  of  the  design. 
The  author  of  a  design  is  to  be  the  first  owner,  and  is  to  be  the  person 
entitled  to  make  application  for  registration.  Where  the  design  is  made  on 
behalf  of  any  person  for  valuable  consideration,  he  is  to  be  deemed  the  author 
of  the  design.  If  the  Registrar  registers  the  design  he  is  to  issue  a  certificate 
to  the  applicant  If  the  Registrar  refuses  registration,  the  applicant  may  appeal 
to  the  Law  Officer.  The  owner  of  a  registered  design  must,  within  two  years 
after  registration,  substantially  use  the  design  in  Australia,  otherwise  his 
copyright  ceases. 

Damages  for  infringement  are  not  to  be  awarded  unless  the  Court  is 
satisfied  that  the  infringer  infringed  knowingly  or  after  notice  of  the  sub- 
sistence of  copyright 

Power  is  given  to  the  Supreme  Court  to  order  rectification  of  the  register. 
The  Act  concludes  by  providing  for  an  international  arrangement.  "  If  the 
King  is  pleased  to  apply  to  the  Commonwealth  any  law  of  the  United 
Kingdom  for  carrying  into  effect  any  arrangement  made  with  the  Government 
of  any  foreign  State  for  the  mutual  protection  of  designs,  then  any  person 
who  has  applied  for  protection  for  any  design  in  the  United  Kingdom,  or  the 
Isle  of  Man,  or  in  any  foreign  State  with  which  the  arrangement  has  been 
made,  shall  be  entitled  to  registration  of  his  design  under  this  Act  in 
priority  to  any  other  applicant,  and  such  registration  shall  have  the  same  date 
as  the  date  of  the  original  application  in  the  United  Kingdom,  or  the  Isle  of 
Man,  or  such  foreign  State  as  the  case  may  be.  .  .  (s.  48). 

"  If  it  is  made  to  appear  to  the  Governor-General  that  any  British 
Possession  has  made  satisfactory  provision  for  the  protection  in  that  Posses- 
sion of  designs  registered  in  the  Commonwealth,  the  Governor-General  may 
by  Order  apply  all  or  any  of  the  provisions  of  the  last  preceding  section,  with 
such  variations  or  additions  (if  any)  as  to  him  seem  fit,  to  designs  registered 
in  that  British  Possession  "  s.  49). 

Preservation  of  Aastraliaii  Industries  (No.  9).— The  diief  mischiefs  at 
which  this  Act  is  aimed  are  (i)  Monopolies,  (a)  Dumping.  With  regard  to 
the  former  the  Act  provides  as  follows: 

S.  4  (i).  Any  person  who,  either  as  principal  or  as  agent,  makes  or  enten 
into  any  contract,  or  is  or  continues  to  be  a  member  of,  or  engages  in  any 
combination  in  relation  to  trade  or  commerce  with  any  other  county  or 
among  the  States : 

(a)  with  intent  to  restrain  trade  or  commerce,  to  the  detriment  of 
the  public;  or 
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(I)  with  intent  to  destroy  or  injure  by  means  of  unfair  competition 
any  Australian  industry  the  preservation  of  which  is  advan- 
tageous to  the  Commonwealth,  having  due  regard  to  the 
interests  of  producers,  workers,  and  consumers,  is  guilty  of  an 
offence.    Penalty,  five  hundred  pounds; 

(2)  Every  contract  made  or  entered  into  in  contravention  of  this  section 
shall  be  absolutely  illegal  and  void. 

S.  5  (i).  Any  foreign  Corporation  or  trading  or  financial  Corporation 
formed  within  the  Commonwealth,  which,  either  as  principal  or  agent,  makes 
or  enters  into  any  contract  or  engages  or  continues  in  any  combination  : 

(a)  with  intent  to  restrain  trade  or  commerce  within  the  Common- 
wealth, to  the  detriment  of  the  public ;  or 
{d)  with  intent  to  destroy  or  injure  by  means  of  unfair  competition 
any  Australian  industry  the  preservation  of  which  is  advantageous 
to  the  Commonwealth,  having  due  regard  to  the  interests  of 
producers,  workers,  and  consumers,  is  guilty  of  an  offence. 
Penalty,  five  hundred  pounds. 

(3)  Every  contract  made  or  entered  into  in  contravention  of  this 
section  shall  be  absolutely  illegal  and  void. 

S.  6  then  goes  on  to  define  what  is  "  unfair  competition." 
(i)  Unfair  competition  means  competition  which  is  unfair  in  the  circum- 
stances, and  in  the  following  cases  the  competition  shall  be  deemed  to 
be  un£5dr  unless  the  contrary  is  proved : 

(a)  If  the  defendant  is  a  commercial  trust ; 

{i)  If  the  competition  would  probably,  or  does  in  fact,  result  in 
an  inadequate  remuneration  for  labour  in  the  Australian 
industry ; 

(c)  If  the  competition  would  probably,  or  does  in  fact,  result  in  creating 

substantial  disorganisation  in  Australian  industry  or  throwing 
workers  out  of  employment ; 

(d)  If  the  defendant  with  respect  to  any  goods  or  services  which  are  the 

subject  of  the  competition  gives,  offers,  or  promises  to  any  person 

any  rebate,  refund,  discount,  or  reward  upon  condition  that  that 

person  deals,  or  in  consideration  of  that  person  having  dealt, 

with  the  defendant,  to  the  exclusion  of  other  persons  dealing 

in  similar  goods  or  services. 

(2)   In  determining  whether  the  competition  is  unfair,  regard  shall  be 

had  to  the  management,  the   processes,  the    plant,  and  the   machinery 

employed  or  adopted  in  the  Australian  industry  affected  by  the  competition 

being  reasonably  efficient,  effective,  and  up  to  date. 

By  s.  7  ''  any  person  who  monopoh'ses  or  attempts  to  monopolise,  or 
combines  or  conspires  with  any  other  person  to  monopolise  any  part 
of  the  trade  or  commerce  with  other  countries  or  among  the  States  with 
intent  to  control,  to  the  detriment  of  the  puUic,  the  supply  or  price  of 
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any  service,  merchandise,  or  commodity  is  guthy  of  an  offeooe.    Penalty, 
five  hundred  pounds.* 

There  is  a  similar  provision  in  s.  8  directed  against  foreign  Corporations. 
The  Attorney-General  may  institute  proceedings  to  restrain  by  injunction 
the  carrying  out  of  any  contract  which  is  in  restraint  of  trade  or  injarioos 
by  reason  of  unfair  competition.  Any  person  injured  in  his  person  or 
property  by  anything  done  in  contravention  of  this  part  of  the  Act  may 
recover  treble  damage  for  the  injury. 

No  criminal  proceeding  is  to  be  instituted  eicept  by  the  Attorney- 
General  or  some  person  authorised  by  him. 

The  second  part  of  the  Act  deals  with  the  prevention  of  **  dumping." 
Competition  for  this  purpose  "  is  to  be  deemed  unfiur,  unless  the  contrary  is 
proved,  if: 

(a)  Under  ordinary  circumstances  of  trade  it  {tbt  importation)  would 
probably  lead  to  the  Australian  goods  being  no  longer  produced, 
or  being  withdrawn  from  the  market,  or  being  sold  at  a  losa^ 
unless  produced  at  an  inadequate  remuneration  for  labour;  or 

(d)  The   means   adopted  by   the  person  importing  or  selling  the 

imported  goods  are,  in  the  opinion  of  the  Comptroller-GeDerai 

or  a  Justice,  as  the  case  may  be,  unfair  in  the  circumstances ;  or, 
(^)   The  competition  would  probably,  or  does  in  fact,  resuH  in   an 

inadequate  remuneration  for  labour  in  the  Australian  industry ;  oTj 
(i)  The  competition  would  probably,  or  does  in  fact,  result  in  creating 

any  substantial  disorganisation  in  Australian  industry  or  throwing 

workers  out  of  employment ; 

(e)  The  imported  goods  have  been  purchased  abroad  by  or  for  the 

importer,  from  the  manufieicturer  or  some  person  acting  for  or 

in  combination  with  him,  or  accounting  to  him  at  prices  greatly 

below  their  ordinary  cost  of  production,  where  produced  or 

market  price  where  purchased ;  or, 

(/)  The  imported  goods  are  imported  by  or  for  the  manufacturer  or 

some    person    acting    for    or   in    combination   with   him,    or 

accounting  to  him,  and  are  being  sold  in  Australia  at  a  price 

which  is  less  than  gives  the  person  importing  or  selling  them  a  £ur 

profit  upon  their  fiur  foreign  market  value,  or  their  fair  selling 

value  if  sold  in  the  country  of  production!  together  with  all  charges 

after  shipment  from  the  place  where  the  goods  are  exported 

directly  to  Australia,  including  Customs  duty." 

On  receipt  of  a  complaint  of  "dumping,"  the  Comptroller-General  of 

Customs  is  to  certify  the  Minister,  who  may  thereupon  refer  to  a  Justice 

of  the  High  Court  the  investigation  and  determination  of  the  question 

whether  the  imported  goods  are  being  imported  with  the  alleged  intent 

Pending  the  determination  of  this  question  the  importation  of  the  goods 

is  to  be  suspended.    If  the  Justice  finds  that  the  goods  are  being  imported 
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with  the  intent  alleged,  his  decision  is  to  have  the  effect  of  a  Proclamation 
under  the  Customs  Act,  prohibiting  the  importation  of  the  goods  either 
absolutely  or  subject  to  conditions. 

Beferendum  (No.  n).— By  '*  referendum "  in  this  Act  is  meant  the 
submission  to  the  electors  of  a  proposed  law  for  the  alteration  of  the 
Constitution.  Whenever  a  law  for  this  purpose  is  proposed,  the  Govemor- 
Crenaral  may  issue  a  writ  having  attached  to  it  a  copy  of  the  proposed  law, 
setting  out  (a)  the  text  of  it  and  (l)  the  text  of  the  provisions  proposed  to 
be  altered.  This  writ  is  to  be  advertised  by  the  Commonwealth  Electoral 
Officer  by  advertisement  in  newspapers,  and  by  exhibiting  copies  of  the 
writ  at  Post  Offices  and  Custom  Houses.  The  polling  is  to  be  by  ballot, 
and  is  to  be  taken  on  the  day  fixed  by  the  ?nrit  Each  elector  is  to  have 
one  vote  only. 

Special  provisions  are  made  as  to  voting  and  the  scrutiny  of  votes. 
The  result  is  to  be  certified  to  the  Governor-General  by  the  chief  electoral 
officer,  staling  the  number  of  votes  given  for  and  against  the  proposal, 
and  the  number  of  ballot  papers  rejected  as  informal. 

Slaettont  (No.  la). — ^This  is  an  Act  to  remove  doubts  as  to  the 
electoral  divisions  of  the  State  of  New  South  Wales  by  validating  a  pro> 
clamation  fixing  such  divisions. 

Laad  Aoquiiitimi  (No.  13). — Under  this  Act  the  Commonwealth  may 
acquire  any  land  by  agreement  with  the  owner,  or  by  compulsory  process. 
In  the  latter  case  the  Governor-General  may  direct  that  the  land  be 
acquired,  and  thereupon,  by  notification  in  the  Gauite^  declare  that  the 
land  has  been  acquired  for  the  public  purpose  therein  expressed,  and 
the  notification  having  been  laid  before  both  Houses  of  Parliament,  the  land 
is  to  become  vested  in  the  Commonwealth,  free  from  all  trusts,  charges,  and 
easements.  The  value  of  the  land  for  purposes  of  compensation  is  to  be 
assessed  without  reference  to  any  increase  in  value  arising  from  the 
proposal  to  early  out  the  public  purpose.  In  this  connection  it  may  be 
noted  that  ''public  purpose"  is  not  to  include  land  to  be  acquired  for  the 
seat  of  the  Commonwealth  Government.  Damage  by  severance  is  to  be 
taken  into  consideration  and  also  enhancement  or  depreciation  of  adjoining 
land  of  the  owner. 

If  the  Minister  and  the  claimant  cannot  agree  to  the  amount  of  it,  the 
compensation  is  to  be  determined  by  an  action  for  compensation  by  the 
claimant,  or  by  a  proceeding  by  the  Minister  in  a  Federal  or  State  Court 

In  case  of  mortgages  on  land  compulsorily  acquired,  the  mortgagee  may 
join  with  the  mortgagor  in  making  a  claim  or  making  an  independent  claim. 
S.  52  defines  the  principles  on  which  compensation  to  a  mortgagee  is  to  be 
assessed. 

Limited  owners,  tenant  for  Itfe,  guardian,  committee  of  lunatic,  executor, 
eta,  may  sell  and  convey.  In  such  oase  the  purchase-money  may  be  paid 
to  a  trustee. 
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Outomi* — No.  14  alters  the  duties  on  a  number  of  scheduled  articles. 

No.  7  confers  a  preference  on  certain  goods  the  produce  or  manu- 
iacture  of  the  British  Colonies  or  Protectorates  in  South  Africa  which  are 
included  within  the  South  African  Customs  Union. 

Iifliaa.^No.  15  amends  the  Excise  Tariff  Act»  1905,  in  regard  to 
cane  sugar. 

No.  16  alters  the  excise  duties  as  to  a  number  of  articles — ^moady 
igricultural  implements. 

Na  so  alters  the  excise  duty  on  spirits. 

Patents  (No.  19). — This  empowers  the  Commissioner  of  Patents,  or  the 
Law  Officer,  on  appeal  from  the  Commissioner,  to  extend  the  time  for  doing 
any  act  or  taking  any  step,  or  to  revive  an  application  for  a  patent 
Applications  for  patents  lapsed  by  an  error  or  omission  of  an  oflSoer  of 
the  Patent  Office  may  also  be  revived. 

Bpiriti  (No.  ai). — ^This  Act  in  the  interpretation  clause  defines  very 
folly  the  meaning  of  such  terms  as  "  Pure  Australian  Standard  Brandy," 
'* Australian  Blended  Brandy,"  "Australian  Standard  Rum,"  etc,  and  goes 
on  to  declare  that  in  relation  to  trade  and  commerce  with  other  countries 
and  among  the  States,  no  person  shall  describe  spirits  by  those  names  unless 
they  conform  to  the  definition.  No  person  is  to  describe  as  brandy  any 
spirit  not  distilled  wholly  from  grape  wine.  The  penalty  is  ^£'50.  No 
imported  spirits  (other  than  gin,  Geneva,  Hollands,  schnapps  or  liqueurs) 
are  to  be  delivered  from  the  control  of  the  Customs  for  human  consumption, 
unless  the  collector  is  satisfied  that  the  spirits  have  been  matured  bj  storage 
in  wood  for  a  period  of  not  less  than  two  years. 

There  are  precise  provisions  as  to  the  methylating  of  spirits. 

Any  officer  of  Customs  may  at  any  time  enter  a  shop  or  warehouse  and 
take  samples. 

Paoille  Island  Labounrs  (No.  as).— The  Minister  is  empowered  to 
grant  a  certificate  to  any  Pacific  Island  labourer  exempting  him — by  reason 
of  age,  infirmity,  or  marriage  with  a  non-Pacific  Island  native — from  the 
provisions  of  the  Pacific  Island  Labourers  Act,  1901. 

Supply  (Nos.  i,  6,  7,  23). 


2.  NEW  SOUTH  WALES. 
[CofUnduted  by  Edward  Manson,  Esq.] 
Acts  passed— 64 :  Public,  35  ;  Local,  29. 

Supply  (Nos.  I,  3,  II,  38,  39). 

Dower  (No.  4).— No  widow  is  to  be,  nor  after  the  commencement  of 
the  Probate  Act  of  1890  to  be  deemed  to  have  been,  entitled  to  dower  out 
of  any  land  or  out  of  any  estate  or  interest  in  the  same. 

Oovernment  Stook  (No.  5).— Holders  of  Inscribed  Stock,  debentures^  and 
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Treasury  Bills  of  the  New  South  Wales  Government  redeemable  in  London 
may  have  them  transferred  from  the  London  to  a  Sydney  register. 

Ineoxporation  of  Amendmentf  (No.  6).— This  is  an  improvement  in  ''  the 
mechanics  "  of  law-making  well  worthy  of  attention  and  imitation.  Hence- 
forth when  an  Act  is  amended  by  the  insertion,  substitution,  or  repeal  of 
any  words  or  figures,  the  Act  is  to  be  printed  as  amended  in  the  form 
certified  by  the  Attorney-General  as  correct.  There  is  to  be  a  marginal 
note  referring  to  the  amending  enactment. 

Sailways  (No.  7).— The  present  Railway  Commission  is  dissolved  and 
a  body  corporate,  with  perpetual  succession  and  a  common  seal,  constituted 
in  its  place,  with  the  title  of  Chief  Commissioners  of  Railways  and  Tramways. 

PvUio  Worki.— No.  9  establishes  a  Public  Works  Fund  and  a  Closer 
Settlement  Fund. 

Bdnoatioii  (No.  la). — Henceforth  education  in  primary  and  superior 
public  Schools  is  to  be  free.    All  fees  are  abolished. 

Oaming  and  Betting  (No.  13). — ^Every  owner  or  occupier  of  any  place 
who  knowingly  allows  it  to  be  used  as  a  common  gaming  house,  or  for 
playing  unlawful  games,  is  liable  to  a  penalty  of  ;^ioo. 

Any  owner  of  land  or  building  who  has  reasonable  grounds  to  suspect 
that  it  is  being  used  for  gaming  or  betting,  may  serve  the  occupier  with  a 
notice  to  quit,  which  is  to  determine  the  tenancy  unless  the  occupier 
proves  his  innocence. 

A  Judge  of  the  Supreme  Court  may,  on  affidavit  of  a  police  inspector 
showing  reasonable  grounds  for  suspecting  a  place  to  be  used  for  gaming,  de- 
clare it  a  common  gaming-house :  subject  to  the  right  of  the  owner  or  occupier, 
on  proving  no  contravention  of  the  Act,  to  have  the  declaration  mcinded. 

Notice  of  the  declaration,  when  not  rescinded,  is  to  be  published,  and 
any  person  after  such  publication  seen  frequenting  the  premises  may  be 
arrested :  the  police  may  also  enter  and  seize  any  instruments  of  gaming. 

Street  betting  is  made  punishable  with  a  fine  of  from  ^^ao  to  ^^xoo, 
and  betting  or  wagering  on  any  sports-grounds  other  than  a  licensed  race- 
course is  also  prohibited.  Betting  with  infants  or  sending  them  circulars 
is  punishable  with  a  fine  of  jQioo. 

No  race  meetings  are  to  be  held  except  on  licensed  racecourses— such 
licences  to  be  issued  by  the  Colonial  Secretary  on  payment  of  a  fee,  on 
such  terms  as  may  be  prescribed  by  the  Grovemor. 

Administration  of  Bstatet  (No.  14) — ^The  Judges  are  authorised  to 
delegate  certain  duties  in  connection  with  the  probate  and  the  administration 
of  estates  to  the  Registrar  of  the  Court. 

When  an  infant  is  entitled  to  a  share  of  an  intestate's  estate,  and  such 
share  does  not  exceed  ;f  500,  the  Court  may  sanction  the  whole  being  spent 
on  the  infant's  maintenance,  advancement,  or  education.  An  executor's  right 
of  retainer  is  abolished.  The  Court  is  also  given  power  to  authorise  or  to 
carry  on  administrative  or  intestates'  business. 
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Pablie  BUidayt  (No.  15).— Seven  days'  notice  of  these  is  to  be  given 
by  proclamation  in  the  GoMette. 

Puiarei  PMteetbm  (No.  20).— This  is  further  legislation  to  abate  the 
rabbit  pest  A  board  of  inspectors  is  constituted  for  eadi  district,  and 
every  owner  or  occupier  is  to  be  rated  towards  rabbit  wire-fencing.  An 
owner  or  occupier  who  has  made  a  boundary  rabbit-proof  at  his  own  eiq>ense 
is  entitled  to  contribution  from  adjoining  owners. 

Oompailios^  Alteration  cf  Memorandum  (No.  as).— This  Act  is  in  four 
parts.  By  Part  II  companies  are  given  the  same  power  of  enlarging  tiieir 
Memoranda  of  Association,  with  the  sanction  of  the  Court,  as  is  given  by 
the  English  companies  (Alteration  of  Memorandum  Act,  1890). 

Foreign  Companies. — Part  III  deals  with  fordgn  companies — that  is, 
companies  incorporated  in  any  other  country,  colony,  or  State  than  New 
SouUi  Wales,  and  carrying  on  business  in  New  South  Wales.  These  are^ 
before  commencing  business,  required  to  register: 

(a)  The  name  of  the  company  and  a  copy  of  its  memoraBdimi  and 

articles. 
{b)  A  balance  sheet  showing  assets  and  liabilities. 
(e)  The  name  and  address  of  the  person  ^>potnted  to  cany  on  the 

business,  to  be  called  the  public  officer  of  the  company. 
(d)  The  situation  of  the  principal  office. 
The  public  officer  of  the  company  is  to  be  answemble  for  aU  die  require- 
ments of  the  Act  being  complied  with. 

A  foreign  company  must  also  file  annually  a  list  of  debentures  or  odier 
securities  charged  on  its  property  and  of  its  stockholders. 

Compromises. — ^Part  IV  provides  for  compromises  by  companies.  If  a 
majority  of  creditors  representing  three-fourths  in  value  accept  sudi  com- 
promise,  it  is  to  be  binding  on  the  rest,  subject  to  the  approval  of  the 
Court 

Judges'  Peaaisai  (No.  27).— Judges  of  the  Supreme  Court  retiring  ^ter 
fifteen  years'  service  are  to  be  entitled  to  pension  at  the  rate  of  one  half 
the  salary.  For  earlier  retirement,  from  disability  or  infirmity,  there  is  a 
scale  according  to  the  length  of  service.  The  pension  service  for  District 
Court  Judges  is  twenty  years. 

PoUoe  PsnaiaBa  (No.  aS).— This  provides  for  superannuation  allowances 
and  gratuities  to  members  of  the  police  force. 

larly  Oloaiiig  (No.  19). — Hairdressers'  shops  are  allowed  to  reflMin  open 
till  seven  o'clock,  when  other  non-scheduled  shops  close  at  six  o'docL 

Seoondhand  Dealers  (No.  30).— Any  person  carrying  on  business  as  a 
secondhand  dealer  (other  than  a  shareholder)  without  bdng  licensed,  is 
liable  to  a  penalty  of  ^10.  The  words  "  licensed  deal^  in  old  wares " 
must  be  painted  on  a  oonsincuous  part  of  the  premises.  Ail  purchases  and 
sales  must  be  entered  in  a  book  and  goods  suspected  to  be  stolen  produced 
to  the  police. 
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Collectors  of  old  wares  (which  have  a  very  wide  definition  in  the  Act) 
must  also  have  a  licence  and  are  subjected  to  strict  regulations. 

Friendly  SooietiM  (No.  31).— These  roust  all  register  themselves  under 
the  Principal  Act  (F.S.A.  1899).  Disputes  may  be  referred  to  the  Registrar. 
There  are  a  number  of  minor  amendments. 

Fruit  Pests  (No.  37).— This  is  a  further  attempt  to  deal  with  vine  and 
vegetation  diseases.  Inspectors  may  enter  any  land  or  building  and  search 
for  firuit  pests,  and  plants  and  packages  likely  to  convey  them,  and  report 
to  the  Minister,  who  may  take  measures  for  their  treatment  or  destruction. 

Certificates  of  nurseries  for  plants  being  free  from  disease  may  be  given, 
after  inspection,  by  the  Minister. 

Kunioipalitiei  (No.  40).— This  is  an  important  Act  of  ss.  105,  divided 
into  ten  parts.  Part  I  is  preliminary.  Part  II  deab  with  the  Constitution 
of  Municipalities ;  Part  III  with  endowment ;  Part  IV  with  the  Powers 
and  Duties  of  Counsels;  Part  V  with  the  Constitution  and  Election  of 
Councils;  Part  VI  with  Valuations  and  Rates;  Part  VII  with  Funds, 
Accounts,  and  Audit;  Part  VIII  with  Loans;  Part  IX  with  Ordinances 
and  Regulations.  Twenty-eight  matters  are  set  out  as  to  which  regulations 
may  be  made :  inter  alioj  polls,  voting,  hoardings,  gas  and  electric  light, 
places  of  public  amusement,  disorderly  houses,  sales  of  fish  and  milk,  public 
nuisances,  abattoirs,  public  buildings  and  parks,  etc. 

Sydney  is  exempted  from  the  Act. 

PftrliiJiientary  Bleetions  (No.  41).— This  Act,  of  61  sections,  deals  with 
the  making  of  lists  and  rolls,  additions  and  alternations,  nomination  and 
election,  the  re-election  of  Ministers,  and  allowances  to  members. 

Fire  (No.  45). — ^The  object  of  the  Act  is  to  prevent  carelessness  in  the 
use  of  fire.  Whoever  ignites  or  uses,  or  carries,  when  ignited,  any  in- 
flammable material  within  one  hundred  yards  of  any  stacks  of  corn  hay,  or 
standing  crops  in  an  inflammable  condition,  or  within  ten  yards  of  any 
growing  crops,  stubble  field  or  grass  land  in  an  inflammable  condition,  or 
within  twenty-five  yards  of  felled  timber,  is  liable,  if  the  property  is 
endangered,  injured,  or  destroyed,  to  a  penalty  of  jQso^  or  imprisonment  for 
three  months. 

Regulations  may  be  prescribed  f<Mr  the  mixing  of  phosphorus  baits  for 
poisoning  rabbits,  and  the  burning  of  fire-breaks  on  railway  lands. 

The  sale  of  matches  other  than  those  made  to  strike  only  on  the  box 
may  be  prohibited. 

Savings  Banks  (No.  48).— This  is  an  Act  of  85  sections,  constituting 
and  regulating  the  management  of  the  Government  Savings  Banks.  Loans 
may  be  made,  on  security,  for  improvement  of  land  and  discharge  of 
incumbrances. 

■ining  (No.  49). — This  is  a  consolidating  Act,  dealing  with  miners' 
rights  and  business  licences,  leases  of  Crown  lands,  mining  on  private 
lands,   dredging  leases,  tenements   and  leases  generally,  warden's  courts 

20 
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and  appeals.  Power  is  given  to  the  Governor  to  make  regulations  on  some 
thirty*five  specified  matters  affecting  mining  and  miners. 

looal  Oovanimaiit   (No.  56).— This  is   also   a   consolidating  Act  of 

309  sections,  dealing  with  the  local  government  of  municipalities  and  diiies. 
Power  is  reserved  to  the  Governor  to  make  Ordinances  on  some  seventy 
matters. 

Water  (No.  59). — ^The  object  of  this  Act  is  to  make  better  pnmsion 
for  water  conservation,  water  supply,  irrigation,  drainage,  and  the  control  of 
flood  waters.  Channels  and  embankments  may  be  constructed.  Artesian 
wells  are  not  to  be  sunk  without  a  licence.  If  water  is  being  wasted  or 
improperly  used  the  Minister  may  direct  precautions  to  be  taken  to  stop 
such  waste. 


3.  QUEENSLAND, 

\C(miributedby\f.  F.  Craies,  Esq.] 

Acts  passed-'SS. 

In  the  annual  volume  of  the  Queensland  Statutes  the  Acts  of  1906 
(6  Ed.  VII.)  are  not  printed  in  their  numerical  order,  but  are  arrax^ed 
alphabetically  under  their  appropriate  titles,  on  the  plan  of  Chitty's  Statutes. 
Several  Acts  which  in  the  United  Kingdom  would  be  treated  as  local  and 
personal,  or  private,  are  numbered  consecutively  vdth  the  general  Acts; 
but  are  separately  classified  in  the  annual  volume. 

Supply. — ^Nos.  z,  4,  17,  18  are  Appropriation  Acts. 

IhoomA  Tax.— 6  Ed  VIL  No.  11  amends  the  Income  Tax  Acts  of  1902^ 
and  1904.' 

S.  a  establishes  the  calendar  year  as  the  year  of  assessment. 

&  4  abolishes  the  exemption  of  incomes  not  exceeding  jQioo  given 
in  1904,  and  the  fixed  duties  on  earned  incomes  not  exceeding  ^150,  and 
he  graduated  duty  on  incomes  between  ^150  and  ^500.  Instead  thereof, 
it  imposes  a  duty  at  6d.  on  annual  incomes  up  to  ;f  500,  leaving  the  gradua- 
tion of  1904  on  incomes  over  ;£'5oo.  The  duty  on  incomes  derived  from 
the  produce  of  property  is  fixed  at  is.  in  the  ;£*.  By  s.  4  (iii.)  exemption 
is  given  to  persons,  not  being  companies  or  absentees,  whose  total  income 
firom  whatever  source  does  not  amount  to  ^160. 

S.  6  makes  all  money  received  as  or  by  way  of  royalty  taxable  as  port 
of  the  income  derived  by  the  recipient  from  the  produce  of  property.* 

S.  7  amends  s.  32  of  the  Act  of  1902,  as  amended  by  s.  13  of  the  Act 
of  1904,  and  deals  with  the  taxation  of  persons  absent  firom  the  State.  The 
amendments  seem  intended  to  widen  the  definition  of  taxable  incomes 

>  3  £d.  VII.  No.  10 :  Journal,  N.S.  pt.  zii.  19031  p.  361. 
■  4  £d.  VII.  No.  9 :  Journal,  N.S.  pt  zv.  1906,  p.  iii. 
'  C/,  The  Imperial  Act,  7  Ed.  VII.  c  13,  s.  25. 
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accruing  from  a  business  in  Queensland,  so  as  to  include  certain  cases  in 
which  the  contracts  relating  to  it  are  made  elsewhere. 

S.  9  imposes  on  the  personal  representatives  of  a  person  dying  before 
the  date  prescribed  for  making  returns,  the  obligation  of  making  the  returns, 
and  imposes  the  tax  on  the  estate  of  the  deceased  as  if  he  had  lived  to 
be  taxcMl 

S.  3  defines  "  dividend  "  as  all  sums  of  money  paid,  allocated,  distributed, 
or  credited  by  a  company  to  or  amongst  its  shareholders  as  such,  by  whatever 
name  called. 

"  The  term  does  not  include  (a)  refundment  on  creation  of  capital  where 
such  refundment  is  only  made  in  respect  of  call-money  on  shares  actually  paid 
by  the  shareholders ;  or  (l)  such  portion  of  liquidation  dividends  as  does  not 
exceed  the  amount  of  call-money  or  shares  actually  paid  by  the  shareholders.'' 

BueoeMion  Duty. — No.  13  exempts  from  probate  duty  and  succession  duty 
property  which,  under  any  past  or  future  disposition,  becomes  subject  to 
a  trust  for  a  charitable  or  educational  insHtution  in  Queensland,  or  for  such 
other  institution  as  the  Governor  in  Council  may  from  time  to  time  by  order 
determine. 

Bedoetion  of  Debt— No.  9,  which  amends  the  Audit  Act,  1895,^  directs 
that  the  money  standing  to  the  credit  of  the  National  Debt  Redemption 
Fund  shall  be  applied  in  discharging  Treasury  bills  issued  and  sold  in 
aid  of  the  State  Revenue,  in  redeeming  and  cancelling  unsold  Treasury 
bills  authorised  to  be  issued,  or  in  the  purchase  and  redemption,  at  the 
current  market  price,  of  Queensland  Government  Debentures  or  Inscribed 
Stock  issued  under  Loan  Acts,  and  in  paying  the  commission,  costs,  and 
expenses  incurred  in  efiecting  such  purchase. 

Animals. — ^No.  5  creates  a  close  time  for  native  bears  and  opossums 
(ss.  2,  3,  4,),  and  prohibits  the  use  of  poison  for  destroying  opossums  (s.  6). 
This  Act  also  prohibits  the  wilful  killing  or  injuring  at  any  time  of  the 
wombat,  tree  kangaitx),  flying  squirrel,  platypus,  and  echidna.  All  the  animals 
except  the  opossum  are  further  identified  by  their  scientific  names.  The 
penalties  of  the  Act  do  not  extend  to  black-fellows  killing  the  animals  for 
their  own  food,  to  killing  for  dond  fide  protection  of  orchards  or  crops,  nor 
to  authorised  collectors  of  specimens  for  museums,  or  scientific  institutions, 
or  for  scientific  investigation  (s.  9). 

Bank  Holidays.— Na  12  amends  the  Bank  Holiday  Act  of  1904:  * 
(d)  By  substituting  notifications  by  the  Home  Secretary  for  proclama- 
tions by  the  Governor  in  Council ; 
{b)  By  striking  out  May  24,  the  birthday  of  Queen  Victoria  (Empire 

Day); 
(f)  By  giving  the  Home  Secretary  power  to  alter  the  day  appointed 
for  a  bank  holiday  by  a  notification,  which  may  be  limited 
in  operation  both  as  to  time  and  place  (s.  3). 

>  59  Vkt.  No.  13,  s.  6 :  Journal,  O.S.  ■  Journal,  N.Sw  voL  vii.  p.  116. 


310  REVIEW  OF  LEGISLATION,   1906. 

XiplotiiPM.--6  Ed  VIL  No.  ai  is  the  first  legislation  passed  in  the  State 
to  deal  with  the  manufiicture,  storage,  and  examination  of  explosives. 

No  explosive  may  be  made  except  in  a  licensed  Dactory,  or  kept  except 
in  such  factory  or  in  a  public  magazine  appointed,  or  a  private  magarine 
licensed,  under  the  Act,  or  in  places  subject  to  the  control  of  the  Castoms  or 
approved  under  some  other  Statute. 

The  Secretary  for  Mines  may  direct  the  destruction,  reconditioning,  or 
other  disposal  of  explosives  which  he  considers  dangerous  to  the  public 
safety,  and  large  powers  are  given  to  the  Governor  in  Council  (subject  to 
the  disapproval  of  either  House)  to  regulate  or  prohibit  importation,  packing, 
carriage,  and  sale,  and  generally  to  provide  for  the  interests  of  public  safety. 

Baiemnt  of  light— 6  Ed.  VII.  No.  3  declares  that  from  and  after 
March  i  1907,  no  right  to  the  access  or  use  of  light  for  any  buOding  shall 
be  deemed  to  exist  or  be  capable  of  coming  into  existence  by  reason  only 
of  the  enjoyment  of  such  access  for  any  period  or  oi  any  presumptitm  of 
lost  grant  based  upon  such  enjoyment  It  is  a  transcript  of  the  New  Sooth 
Wales  Act  of  1904,  No.  16.^ 

Bxeoaton  and  Imsteei.—  6  Ed.  VIL  No.  34  amends  the  Trustees  and 
Executors  Acts  of  1897  (61  Vict.  No.  10) ;  *  1898  (62  Vict  Na  8),*  and  190a 
(3  Ed.  VII.  No.  7).^  The  amendments  are  adapted  from  legislation  of 
S.  Australia,  W.  Australia,  and  New  Zealand,  and  extend  the  powers  of  in- 
vestment (s.  a),  give  powers  of  del^pation  by  power  of  attorney  to  trustees 
residing  out  of  Queenshmd  (ss.  4,  5X  and  make  provision  as  to  payments 
out  of  the  trust  banking  account  (s.  6). 

Ihtestaoj.— 6  Ed  VIL  No.  a4  directs  the  distribution  of  the  estate,  both 
real  and  personal,  of  a  married  woman  who  dies  intestate,  between  her  husband 
and  her  children  and  next-of-kin  in  the  same  manner  as  the  real  and  personal 
estate  dl  a  married  man  who  dies  intestate. 

Land. — ^By  6  Ed.  VIL  No.  16  the  proceeds  of  all  future  sales  by  auctioii 
of  land  under  Part  VI.  of  the  Land  Act,  1897,*  are  to  be  paid  in  to  the 
Loan  Fund  Account  and  applied  in  defraying  the  cost  of  works  directed 
by  Parliament  to  be  executed  out  of  money  standing  to  the  credit  of  that 
account 

Two  Acts,  one  general  the  other  special,  deal  with  the  acquisition  of  land 
for  closer  settlement 

The  subject  has  already  been  dealt  with  by  a  series  of  Acts  from  1894 
to  1901,  which  are  repealed  and  re-enacted  with  modifications,  in  the  Act  of 
1906,  6  Ed.  VII.  No.  3a,  which  forms  a  kind  of  code  on  the  subject 

Power  is  given  to  the  State  to  acquire,  by  agreement  or  oompuborily, 
private  land  in  Queensland  for  closer  settlement  This  is  termed  resumptioa ; 
and  the  land  so  acquired  reverts  to  the  position  of  unalienated  Crown 

"  Sec  Journal,  N.S.  1906,  p.  105.  ♦  Journal,  N.S.  19Q3,  voL  iv.  p.  365, 

•  Journal,  N.S.  1899,  p.  10$.  *  61  Vict  No.  85  :  Journal,  N.a  voL  i.  p.  105. 

*  Journal,  O.S.  N.S.  1899^  p.  481. 
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land  (s.  4).    The  land  is  paid  for  in  cash  or  by  debentures  issued  under 
the  Act. 

Before  acquiring  the  land,  inspection  and  report  and  valuation  are  to 
be  noade  by  a  member  of  the  Land  Court  (ss.  8,  9).  The  price,  on  acquiring 
by  agreement,  may  not  exceed  by  10  per  cent  the  valuation  of  the  Land 
Court 

The  compulsory  powers  cannot  be  exercised  unless  the  land  exceeds 
^90,000  in  value,  exclusive  of  improvements,  the  legislation  being  framed 
with  the  idea  of  breaking  up  large  pas  toral  areas  for  the  purposes  of  agricultural 
settlement 

The  procedure  for  compulsory  taking  is  prescribed,  and  the  assessment 
of  compensation  is  made  by  the  Land  A^^al  Court,  finally  and  without 
appeal,  on  a  basis  including  the  value  of  the  land,  as  at  the  date  of  the 
requisition  for  the  land,  including  unprovements,  and  buildings  and  any  loss  of 
business  or  stock  (cattle,  etc.)  consequent  on  the  resumption  (s.  ao). 

The  land  acquired  is  disposed  of  as  follows : 
(i)  By  setting  apart  as  much  as  seems  necessary  for  roads,  public 
reserves,  or  townships; 

(2)  By  proclaiming  the  rest  as  c^n  for  selection  as  agricultural  farms 

under  the  Land  Act,  1897  ;^ 

(3)  If  the  land  so  proclaimed  has  not  been  selected  as  above,  after  the 

offer  has  been  open  for  at  least  twelve  months,  by  offering  it  for 
unconditional  selection. 

The  minimum  aggregate  purchase-price  is  fixed  by  adding  10  per  cent  to 
the  price  paid  in  cash  or  debentures  (s.  39). 

Where  improvements  on  land  are  sold,  with  or  without  the  land,  on  special 
terms,  the  amount  is  deducted  from  the  purchase-price  as  above  fixed  (s.  34). 

On  selection  the  selector  obtains  a  lease  for  twenty-five  years,  subject  to 
certain  conditions  as  to  fencing  and  improvements  (ss.  3a,  35). 

The  selector  pays,  under  the  name  of  rent,  annual  sums  in  accordance 
with  a  scheduled  scale  representing  instalments  on  the  purchase-money 
widiout  rent    He  may,  after  five  years,  acquire  the  fee  simple  (s.  33). 

6  Ed.  VII.  No.  26  confirms  agreements  for  the  purchase  of  certain  lands 
for  closer  settlement 

Landa  dauaai.— 6  Ed.  VII.  No.  14  deals  with  the  resumption  of  land  for 
public  works. 

These  worics  are  fully  and  alphabetically  enumerated,  and  range  fit>m 
abattoirs  to  wharves.  They  do  not  include  railways  nor  the  resumption  of 
lands  for  closer  settlement,  but  the  Railways  Acts  are  amended  so  as  to  fit  in 
with  the  scheme  of  the  new  Act 

The  Act  produces  the  effect  of  the  Imperial  Land  Clauses  Acts,  but  is 
framed  on  the  model  of  the  New  Zealand  Act  of  1894,  No.  42,  with  clauses 
taken  firom  the  Commonwealth  Act  of  190 1. 

>  61  Vict  No.  as :  Jonnud,  O.S.  1898. 
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Mftittr  ud  8«muit.— 6  Ed  VII.  No.  31  amends  the  Shearers'  and  Sugv 
Workers'  Accommodation  Act  of  1905^  by  adding  provisions  for  temporary 
accommodation  for  sugar  workersi  to  be  provided  by  the  owners  of  sugar 
plantations  or  contractors  for  doing  sugar  work  thereon,  and  as  to  temporary 
accommodation  for  sheep  shearers  in  certam  cases. 

6  Ed.  VII.  No.  3a  The  Contractors'  and  Woriunen's  Lien  Act  of  1905 
applies  not  only  to  ordinary  contracts,  but  also  to  the  Crown,  the  Railway 
Commissioner,  and  the  Education  Minister,  and  to  all  bodies  undertaking 
performance  of  work  for  a  public  purpose. 

The  scheme  of  the  Act  is  to  give  contractors  and  workmen  who  have 
done  woric  on  land  or  buildings,  or  made  permanent  improvements  thereon, 
a  lien  on  the  interest  of  the  employer  in  the  land  for  the  contract  price  or 
wages  (s.  i). 

A  workman's  lien  is  on  the  land  on  which  the  work  is  done,  but  he  may 
also  get  a  charge  on  the  money  payable  to  the  contractor  who  employs 
him  (ss.  4,  6).  It  is  limited  to  the  amotmt  payable  by  the  employer  or 
a  contractor,  not  exceeding  thirty  days'  earnings  (s.  4  (ii.  iv)). 

The  contractor's  lien  is  on  the  interest  of  his  employer  on  the  land  for 
the  amount  for  the  time  being  due  to  him  from  the  employer  (s.  4  (i)  ). 

Neither  to  contractor  nor  workman  is  the  employer,  except  in  case  of 
fraud,  liable  in  excess  of  the  contract  price  (s.  4.  (iii) ). 

Provision  is  made  for  giving  notice  of  claims  of  lien  on  land,  or  charges 
on  contract  monies,  on  receipt  whereof  the  person  notified  becomes  a  stake- 
holder pending  enforcement  of  the  lien,  in  accordance  with  the  {xiescribed 
procedure  in  a  Small  Debt  Court,  or  District  Court,  or  the  Supreme  Corat 
(ss.  12-26). 

Liens  are  not  enforceable  against  the  land  unless  registered  (s.  27).  Whea 
registered  they  are  postponed  to  prior  registered  mortgages  on  the  land, 
unless  the  mortgagee  is  a  party  or  has  assented  in  writing  to  the  contract 
out  of  which  the  lien  has  arisen.  In  the  latter  case  the  mortgagee,  on  paying 
out  the  lien,  can  add  the  amount  to  his  security  (s.  7). 

As  between  contractors  and  workmen,  the  workman's  liens  and  charges 
take  priority  (s.  8). 

Mines. — 6  Ed  VII.  No.  10  authorises  the  Mines  Department  to  make 
advances  to  persons  or  companies,  for  the  purpose  of  providing  machinery 
and  plant  for  mining  and  treating  metalliferous  ores. 

The  advances  are  not  to  be  made  except  on  a  report  from  the  Goverxunent 
geologist  that  the  mining  operations  in  connection  with  which  the  plant 
is  to  be  used  are  likely  to  be  remimerative,  and  that  the  plant  is  proper^ 
adapted  to  the  operations. 

The  advances  are  to  be  made  in  instalments,  pound  for  pound,  against 
money  contributed  by  the  borrower  after  the  agreement  to  lend  towards  the 
machinery  and  plant  The  debt  is  to  be  secured  by  mortgages  or  charges, 
*  5  Ed.  VII.  No.  9 :  Journal,  N.S.  vol.  vii.  p.  44a 
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but  is  recoverable  only  oat  of  the  property  charged  and  not  against  the 
borrower  personally  (s.  8). 

Parks  and  Publio  Lands.— A  Crown  grant  was  made  in  1895  to  trustees 
of  land  in  S.  Brisbane,  for  use  as  a  reserve  for  cricket  and  athletic  sports. 
The  Act  No.  33  contemplates  the  transfer  of  the  ground  to  the  S.  Brisbane 
Municipal  Council  upon  the  trusts  of  the  deed  of  grant:  and  gives  the 
trustees  powers  of  leasing  part  of  the  ground,  for  any  purpose  except  an  hotel 
or  for  horse  or  pony-radng,  and  to  mortgage  the  ground  within  a  prescribed 
limit  to  dischaige  existing  liabilities.  The  leases  and  mortgages  are 
subject  to  the  approval  of  the  Governor  in  Council. 

Porti  and  Harbonn. — No.  23  (local)  increases  the  borrowing  powers  of 
the  Rockhampton  Harbour  Board  from  ^150,000  to  ^£'330,000.^ 

No.  29  (local)  increases  the  power  of  the  S.  Brisbane  municipality  to 
raise  ^^50,000  by  debentures  for  whar&ge  purposes,  and  makes  the  new 
debentures  repayable  in  thirty  years  from  the  date  of  issue. 

6  Ed.  VII.  No.  7  empowers  the  Governor  in  Council  to  make 
regulations,  varying,  as  to  harbours  which  have  no  Harbour  Board,  the 
statutory  scale  of  harbour  dues  in  force.' 

6  Ed.  VII.  No.  3$  amends  the  Harbour  Boards  Acts,  1893,*  by  giving 
powers  to  the  Harbour  Board  to  protect  water  frontages  from  erosion  by 
requiring  the  owners  of  lands  not  vested  in  the  Crown  which  have  immediate 
frontage  on  a  tidal  water,  and  are  so  situate  as  to  be  liable  to  erosion  by  the 
action  of  water  to  execute  the  necessary  protective  works.  The  work  is  done 
by  the  owner,  or,  if  he  fails,  by  the  Board,  in  either  case  at  his  expense, 
and  in  the  latter  case  the  cost  is  a  first  charge  on  the  land.  The  owner 
can  discharge  himself  from  his  liability  under  the  Statute  by  surrendering  the 
land  to  the  Crown  free  of  incumbrances,  or  by  surrendering  the  water 
frontage  with  a  depth  of  two  chains  immediately  behind  it. 

Bidlwa7S.~No.  15  is  intended  to  make  better  provision  for  the  profitable 
working  of  State  Railways  to  be  constructed  after  Nov.  39,  1906.  It  repeals 
the  Railways  Guarantee  Act  of  1895^  and  provides  for  the  definition  of  a 
betterment  area,  i>.  a  district  which  will  be  directly  benefited  by  the 
construction  of  a  proposed  railway.  The  district  is  defined  by  the  Railway 
Commissioner,  but  its  creation  may  be  vetoed  by  a  two-tkirds  majority  of 
a  baUot  of  the  ratepayers  of  the  district  (s.  4).  On  the  creation  of  a 
district  the  ratepayers  are  liable  to  make  good  to  the  Sute  any  deficiency 
in  the  earnings  of  the  line,  if  they  do  not  cover  the  cost  of  working  and 
interest  at  3  per  cent,  on  the  cost  of  construction  (s.  6).  The  sum  is  raised 
by  a  railway  rate,  to  which  the  State  Treasurer  contributes  out  of  the  Con- 
solidated Revenue  as  statutory  occupier  of  vacant  lands  in  the  district  (s.  157). 

'  There  are  two  prior  Acts  as  to  this  harbour :  59  Vict  Na  33,  k  61  Vid,  No.  30. 

*  Under  57  Vict  No.  19  as  amended  by  5  Ed.  VIL  No  33 :  JoumaJ,  N.S.  vol.  vii. 

p.  437. 

•  56  Vict  No.  36.  •  59  Vict  No.  17. 
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Where  the  total  earnings  of  three  successive  yean  show  a  soiplus,  the  lailwmy 
ceases  to  be  under  the  Act  (s.  16). 

The  effect  of  the  Act  will  be  to  check  the  ardour  of  electors  to  force 
their  M.P.  to  get  unremunerative  State  lines  built  for  their  benefit 

The  principles  of  the  Act  are  extended  by  6  Ed  VIL  No.  23  to  a  State 
line  already  constructed  between  Dalby  and  Bell. 

6  Ed.  VII.  No.  2  validates  an  agreement  for  the  construction  of  a  raflwmy 
by  private  enterprise  from  Chillagoe  to  the  Etherdge  goldfield.  The 
agreement  made  with  the  Commissioner  of  Railways  involves  certain  forms 
of  State  aid  to  the  enterprise,  but  in  no  way  restricts  the  State  from  constnictiag 
competing  lines.  The  line  when  completed  may  be  worked  by  the  Com- 
missioner of  Railways.  The  Act  contains  the  clauses  now  usual  in 
Australia  restricting  the  classes  of  labourers  to  be  employed  (s.  7),  and 
prescribing  the  rate  of  wages  (s.  8).  Land  occupied  by  or  used  in  connection 
with  the  railway  is  not  rateable  (s.  14). 

Bohodls  of  Arts. — ^A  series  of  three  Acts  give  power  to  the  trustees  of 
certain  schook  of  arts  held  under  trusts  created  by  State  grants  oi  land 
to  raise  by  mortgage  specified  sums  for  improvements,  or  to  sell  the  land 
and  buy  a  new  site  for  the  school 

BefozmatoriM  and  Indiistrial  Sehods.— 6  Ed.  VII.  No.  6  creates  a 
new  definition  of  neglected  children  to  be  dealt  with  under  the  Industrial 
and  Reformatory  Schools  Act  of  1866.^  The  classes  of  children  included 
in  the  new  definition  are  (i)  children  under  seventeen,  (2)  children  under 
fifteen,  (3)  children  under  ten.  The  Act  applies  to  children  under  seventeen 
who  habitually  beg  or  wander  about  without  settled  abodes,  or  who  are 
destitute  and  without  sufficient  means  of  subsistence,  and  whose  relatives 
are  drunkards,  or  dead,  or  undiscoverable,  or  who  reside  in  reputed 
brothels,  or  with  women  known  to  the  police  to  be  of  bad  character,  or 
who,  if  girls,  solicit  men,  or  behave  indecently,  or  habitually  wander  or  loiter 
without  reasonable  cause,  in  a  public  place,  or  who,  having  been  convicted 
of  offences  punishable  by  imprisonment,  or  a  less  punishment,  should,  in  the 
opinion  of  the  Court,  go  to  an  industrial  school. 

The  Act  also  extends  to  children  under  fifteen  associated  with  persons 
convicted  of  vagrancy,  or  thrice  of  drunkenness,  or  reputed  thieves,  and  to 
children  under  ten  who  between  certain  hours  sell  matches,  newspaper,  etc., 
in  public  places,  or  elsewhere  than  at  the  child's  home. 

Parents  may  also  have  children  under  seventeen  sent  to  such  schook 
on  reasonable  grounds,  and  on  giving  security  for  maintenance.  Under 
the  former  law  infant  convicts  could  be  assigned  by  order  of  the  Court  to 
persons  willing  to  take  charge  of  them.    This  procedure  is  abolished. 

State  Forests,  etc.— 6  Ed.  VII.  No.  20  provides  for  the  reservation 
by  Proclamation  of  the  Governor  in  Council  of  Crown  lands  as  State  forests, 
or  national  parks  (s.  x),  and  for  the  making  of  regulations  by  the  Governor 

'29  Vict  No.  8. 
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in  Council  for  their  management  and  control,  and  as  to  the  conditions  under 
which  timber  or  forest  products  may  be  cut,  removed,  etc  (s.  6).  The 
regulations  must  be  laid  before  Parliament  The  Proclamation  prevents 
alienation  of  the  lands  except  under  statutory  authority :  but  does  not  affect 
mining  laws  nor  prevent  the  grant  of  certain  classes  of  leases  and  occupation 
licences.  The  lessees  or  licensees  may  not  cut  trees  unless  nor  except  as 
expressly  authorised  by  the  terms  of  the  lease  or  licence  (s.  5). 

Water  Supply.— No.  8  modifies  the  Water  Authorities  Act  of  1891,^  as  to 
the  mining  district  of  Charters  Towers  by  making  special  provisions  as  to  the 
constitution  and  election  of  the  local  Water  Board. 

Weighti  and  Xeasures.— No.  19  consolidates  and  amends  the  law  relatmg 
to  weights  and  measures,  repealing  a  series  of  earlier  statutes  of  N.  S.  W. 
and  Queensland.'  Certain  of  the  new  provisions  are  adapted  from  the 
Imperial  Act  of  1835  (S  ^"^^  ^  V^>^*  ^'  ^  ^3)* 

The  Act  establishes  the  standard  weights  and  measures  for  the  State 
(s.  9),  and  provides  for  making  and  stamping  copies  (s.  10)  and  replacing  lost 
or  damaged  standards  (s.  ix). 

Incidentally  it  fixes  the  weight  of  a  stone  at  14  standard  avoirdupois  lb., 
excluding  the  8  lb.  butcher's  stone,  and  establishes  for  bran,  pollard,  and  flour 
a  ton  of  a,ooo  lb.  avoirdupois  (s.  isX  ^^^  ^^  separate  bushel  standard 
weights  for  maize,  barley,  oats,  etc.,  and  forbids  the  sale  by  measure  of 
certain  cereals  and  seeds  (s.  15).  Elaborate  provision  is  made  for  inspection 
by  State  and  local  inspectors,  for  checking  and  marking  weights,  and  for 
dealing  with  defective  and  false  weights  by  prosecution  and  confiscation.  It 
does  not  appear  whether  the  Crown  is  bound  by  the  penal  sections ;  but 
regulations  may  be  made  for  periodically  verifying  weighing  instruments  in  use 
by  Government  Departments  (s.  3a  (vi) ). 

A  special  clause  adapted  from  that  in  the  repealed  Act  of  1898  requires 
the  provision  of  weighing  machines  at  places  for  the  treatment,  purchase,  or 
sale  of  agricultural  or  dairy  produce,  and  the  establishment  of  a  check- 
weigher  at  such  places,  in  the  interests  of  sellers  to,  or  buyers  from,  the  owner, 
etc.,  of  die  place  where  such  produce  is  dealt  with  (s.  aa). 

4.    TASMANIA. 

[Contributed  by  W.  M.  Graham-Harrison,  Esq.] 

Acts  passed— Public,  47  ;  Local  and  Private,  15. 

Supply  and  Appropriatioii  (Nos.  i,  24,  and  41). 

Balaiiei  of  Huiiften  (No.  4).— This  Act  provides  for  the  reduction 
during  the  year  ending  June  30,  1907,  of  the  sakries  of  certain  ministers 
and  officers  of  the  Executive  Council  and  Parliament    (See  also  No.  38.) 

*  55  Vict  No.  II. 

•  Cf.  185a  (16  Vict  Na  34,  N^.W.),  1866 ;  30  Vict  No.  18,  and  1898^  6a  Vict  Na  18. 
Joamal,  N.S.  1899,  p.  483. 
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Swtimf  Separatfim  (No.  5).— This  Act  rqmxluces  exactly  the  imperial 
Juries'  Separation  Act,  1897. 

Opinm-fBiekiiig  PkoUUtloii  (No.  6).— This  Act  prohibiu  absolutely  the 
smoking  of  opium,  and  the  sale,  preparation,  or  possession  of  opium  in 
any  form  suitable  for  smoking. 

Opium  in  any  other  form  may  not  be  kept  without  a  permit  from  the 
Chief  Secretary  of  Tasmania. 

Power  is  given  to  issue  search  warrants,  and  a  penalty  oi  not  less  than 
j£io  or  more  than  ;^300,  with  or  without  imprisonment  for  not  less  than 
one  month  or  more  than  twelve  months,  is  provided. 

Totuig  Penoof'  ud  Womea'a  Detentiim  (No.  7).— Under  this  Act 
provision  is  made  for  the  detention  in  some  institution,  instead  of  in  gaol, 
of  young  persons  under  eighteen  and  women  awaiting  trial,  and  of  children 
and  youthful  offenders  who  have  been  dealt  with  under  the  Youthful 
Offenders,  Destitute  and  Neglected  Children's  Act,  1896. 

Amendments  Ineofponttim  (No.  9).— This  Act  provides  that  where 
formal  amendments  to  any  Act  are  made  by  any  other  Act,  the  amen4^ 
Act  shall  thereafter  be  printed  as  amended.  (^  the  provision  in  48  &  49 
Vict,  c  8  as  respects  amendments  to  the  imperial  Army  Act) 

Bailway  Paiieiigen'  Aetiona  (No.  10).— Actions  for  injuries  brought 
against  the  General  Manager  o{  Railways  are  to  be  stayed  till  the  {daintiff 
has  delivered  a  statement  setting  forth  certain  scheduled  particulars.  After 
delivery  of  particulars  the  defendant  may  offer  a  settlement ;  but  if  the  action 
eventually  goes  to  trial,  the  jury  must  not  be  informed  of  the  amount  of 
the  offer. 

Interpretation  (No.  i2).*-In  the  main  this  is  an  enactment  of  the  same 
provisions  as  those  contained  in  the  imperial  Interpretation  Act  of  1889. 
It  contains,  however,  certain  interesting  additional  matter :  e^.  &  6  provides 
that  marginal  notes  are  not,  but  that  a  schedule  is,  to  be  deemed  part  of 
an  Act,  that  the  law  is  to  be  considered  as  always  speaking  (a  useful 
reminder  to  draftsmen  and  interpreters  of  Acts,  c^.  Ilbert,  Legislaiioe 
Methods  and  Farms^  p.  248),  and  that  the  Crown  is  not  bound  by  an  Act 
unless  expressly  mentioned ;  s.  25  lays  down  rules  for  the  reckoning  of 
time  (cf.  the  form  in  op.  dt  p.  330) ;  s.  30  contains  a  useful  provision  for 
saving  rules  on  the  repeal  of  the  Act  under  which  they  were  made,  which 
will  enable  the  Tasmanian  draftsman  to  dispense  with  such  a  provision  as 
the  proviso  to  s*  98  (i)  of  the  Patents  and  Designs  Act,  1907  ;  and  s.  43 
provides  that  an  attempt  to  commit  a  statutory  offence  under  future 
Acts  is  to  be  punishable  as  if  the  offence  had  been  committed. 

Segistratlon  of  Teachers  and  Schoola  (No.  x5).~This  Act  provides  for 
the  appointment  of  a  Registration  Board,  which  is  to  have  the  duty  of 
forming  a  register  of  teachers  and  schools.  Failure  to  roister  a  school 
exposes  the  proprietor  or  head  teacher  to  a  penalty,  and  a  teacher  if  not 
registered  will  be  unable  to  sue  for  services  rendered  as  teacher.    The 
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regulations  to  be  made  by  the  Registration  Board  may  {inter  aHa)  regulate 
the  admission  of  teachers  from  other  countries. 

The  Act  does  not  apply  to  State  schools  or  schools  aided  by  the  State. 

life  Amranoe  CompanieB'  Amendment— No.  16  provides  for  the 
issue  of  a  special  policy  in  case  of  the  loss  or  destruction  of  an  existing 
instrument  of  insurance. 

IMstrilmtlon  of  IntesUtes'  Property  (No.  17).— Under  this  Act  surviving 
wives  and  husbands  are  put  in  exactly  the  same  position  in  the  case  of  an 
intestacy. 

All  the  property  (real  and  personal)  in  respect  of  which  a  person  dies 
intestate  will  be  distributed  as  follows  : — If  no  children,  but  husband  or  wife, 
all  to  husband  or  wife ;  if  children,  as  well  as  husband  or  wife,  two-thirds  to 
them,  one-third  to  husband  or  wife ;  and  except  where  the  intestacy  is  partial 
only,  a  widower  or  widow  gets,  in  addition  to  his  or  her  share,  ;i^x,ooo,  or 
where  the  net  value  of  the  estate  does  not  exceed  that  sum,  the  whole  of 
the  estate. 

A  male  infiemt  not  under  nineteen,  and  a  female  infant  not  under  eighteen, 
can,  if  married,  make  a  valid  wilL 

Mandago  Amendment  (No.  19).— This  Act  provides  that  defects  of 
various  kinds  are  not  to  avoid  a  marriage,  e^.  the  fact  that  it  is  celebrated 
by  or  before  a  person  who  is  not  a  minister  of  religion  or  a  duly  appointed 
registrar  of  marriages,  if  either  of  the  parties  was  unaware  of  the  defect. 

Seoret  Oommisiioni  FrohiUtion  (No.  21).— This  Act  is  aimed  at 
the  same  evil  as  the  imperial  Prevention  of  Corruption  Act,  1907,  and 
appears  to  foUow  the  same  lines  as  existing  Acts  of  Victoria  and  West 
Australia ;  the  offences,  however,  created  by  the  Act  are  wider  and  more 
numerous  than  those  under  the  imperial  Act,  and  the  Act  includes  provisions 
penalising  the  gift,  receipt,  offer,  or  solicitation  of  secret  commissions  in 
return  for  advice,  and  secret  commissions  to  trustees  in  return  for  substituted 
appointments. 

Among  miscellaneous  provisions  the  following  may  be  noted :  witnesses 
who  give  incriminating  answers  may  get  a  certificate  protecting  them  from 
criminal  proceedings;  trade  custom  is  not  to  be  any  defence  to  a  charge 
under  the  Act;  and  the  burden  of  proof  that  a  gift  was  not  a  secret 
commission  is  on  the  defendant. 

Companiea  (No.  35).— The  object  of  this  Act  is  to  remove  doubts  as 
to  the  power  of  a  company  to  reduce  paid-up  capital  {cf,  40  &  41  Vict. 
c.  26). 

It  also  exempts  company  debentures  from  the  operation  of  the  Bills  of 
Sale  Act. 

Billi  of  Bzohange  Amendment  (No.  29).— This  Act  (which  is  only 
temporary,  expiring  on  December  31,  1907)  protects  a  bank  which  in  good 
faith  and  without  negligence  pays  a  cheque  of  which  the  amount  has  been 
fraudulently  altered,  if  die  cheque  has  been  drawn  with  such  gross  negligence 
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M  to  offer  facility  for  the  alteratioiL  This  provision  is  to  be  printed  od» 
or  attached  to,  every  cheque-book  issued  after  the  passing  of  the  Act. 

The  Act  does  not  attempt  any  definition  of  ^  gross  negligence." 

LomI  Govemmflint — No.  31  consolidates  and  amends  die  law  relating 
to  local  government. 

Closer  Bettlemenl — No.  33  provides  for  the  acquisition  and  diqxMal  of 
land  for  closer  settlement 

iBioriptioa  of  8took  (Nos.  39,  4o).^Under  these  Acts  borrowing  to  the 
amount  of  ;f  676,343  is  authorised. 

Oonstttation  Amendmint  (No.  47).— For  the  purpose  of  election  for  the 
House  of  Assembly,  Tasmania  is  to  be  divided  into  ^t  electoral  divaions, 
corresponding  with  those  into  which  it  is  divided  for  the  pmpoae  of 
elections  for  the  Commonwealth  House  of  Representatives;  and  the 
members  of  the  House  of  Assembly  are  reduced  from  thirty-five  to  thirty. 

The  franchise  is  given  to  all  subjects  of  the  King,  male  or  female,  who 
have  lived  in  Tasmania  for  six  months  continuously  and  are  on  the  electoral 
roll  of  any  Assembly  district ;  persons  are  only  disqualified  if  oi  unaound 
mind,  in  receipt  of  aid  from  public  charitable  institutionSy  or  under,  or 
liable  to,  sentence  for  any  offence  punishable  anywhere  in  the  King's 
dominions  with  at  least  one  year's  imprisonment 

5.  VICTORIA. 
[Contributed  fy  C.  J.  Zichy-Woinarski  and  W.  Haerison  Moorb,  Esqss.] 

Oonstttatioii  (Na  2075).— This  Act  repeals  the  separate  representation 
of  public  and  railway  servants  of  the  State  provided  for  in  the  Act  of  1903, 
and  these  officeis  now  resume  their  place  in  their  appropriate  electoral 
districts.  It  is  enacted,  however,  that ''  in  order  that  they  may  be  enabled 
to  render  efficient  and  loyal  service  to  die  State,"  no  officer  may  take  any 
part  whatsoever  in  Parliamentary  relations  or  in  the  politics  of  the  State, 
otherwise  than  by  recording  a  vote;  and  no  person  or  dass  of  penons 
so  employed  may  use  or  attempt  to  use  any  influence  in  respect  to  any  matter 
affecting  the  remuneration  or  position  in  the  public  service  of  himself  or 
any  other  person  under  various  penalties  culminating  in  dismissal 

Public  Keetings  (No.  2047). — ^An  Act  *<for  the  prevention  of  disorderly 
conduct  at  public  meetings."  Disturbers  of  public  meetings,  mcludtng  persons 
using  there  any  threatening,  abusive,  or  insulting  words,  are  liable  on  con- 
viction to  a  penalty  not  exceeding  ;^5,  or  imprisonment  for  one  month. 
The  chairman  may  direct  the  removal  of  any  such  disturber,  and  any 
police  constable  who  is  present  shall  execute  his  order. 

Small  Improved  Holdings  (No.  2053).— The  purpose  of  this  important 
Act  is  declared  in  its  preamble :  "  Whereas  it  is  desirable  to  assist  deserving 
persons  to  acquire  small  improved  holdings  in  rural  districts  and  as  close 
as  possible  to  centres   of  population  where  industrial  employment   may 
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be  obtained  by  them,  to  enable  them  to  provide  homes  for  their  families 
and  profitably  use  their  time  when  out  of  employment,  and  also  to  add 
to  the  wage-earning  portion  of  the  commum'ty  and  increase  the  number 
of  producers  and  quicken  thereby  the  development  of  our  natural  resources/' 
The  Act  enables  the  Government  to  acquire  land  for  allotments  valued  at  not 
more  than  ;£ aoo  each,  and  to  expend  thereon  in  building  and  improving  and 
for  necessary  materials,  implements,  and  stock,  not  more  than  ;;^iso  (ss.  7, 8). 
A  *' probationary  tenant"  may  then  be  admitted  to  permissive  occupancy 
on  showing  that  he  is  prepaied  by  himself  or  with  the  aid  of  his  family  to 
cultivate  and  work  the  land ;  that  he  is  unable  by  his  own  means  to  acquire 
land  suitable  to  his  requirements ;  that  he  has  not  during  the  preceding 
three  years  been  convicted  of  habitual  drunkenness,  larceny,  or  any  indictable 
offence;  and  on  condition  that  he  will  transfer  to  the  Minister  any  property 
of  which  he  is  possessed,  to  be  sold  and  applied  at  the  discretion  of  the 
Minister  towards  the  advances  made  to  the  tenant  under  this  Act  (s.  10). 

The  probationer  may  be  employed  on  his  holding  under  the  direction  of 
a  competent  foreman  appointed  by  the  Government  and  may  be  paid  a  wage 
for  his  services  not  exceeding  soj.  a  week  during  the  first  six  months,  15J. 
during  the  second  six  months,  and  10^.  during  the  third  six  months,  subject 
to  a  deduction  of  5  per  cent  on  the  value  of  the  holding  and  of  the  amount 
advanced  thereon  (s.  11).  If  a  tenant  disr^ards  the  instructions  of  the 
foreman  or  the  provisions  of  the  Act,  the  foreman  is  to  report  to  the 
Minister.  The  foreman's  duties  are  (a)  to  instruct  probationary  tenants  (i) 
as  to  what  produce  they  ought  to  cultivate  and  (2)  how  to  cultivate ;  (d)  to 
supervise  their  work  and  see  that  it  is  properly  carried  out;  and  (c)  to 
recommend  to  the  Minister  what  materials,  implements,  or  livestock  should 
be  supplied  to  probationary  tenants  and  to  assist  in  selecting  the  same  (s.  16). 
At  the  end  of  six  or  eighteen  months,  a  conditional  purchase  lease  may 
be  granted  to  the  probationer,  whereby  the  tenant  amongst  other  things 
covenants  to  repay  the  value  of  the  land  and  the  money  expended  thereon 
in  sixty-three  half-yearly  instalments  at  the  most,  the  amount  spent  on 
buildings  and  fences  in  thirty-two  half-yearly  instalments,  and  the  amount 
spent  on  implements  and  livestock  in  six  half-yearly  instalments,  in  each 
case  with  interest  at  5  per  cent  (s.  18). 

Amongst  the  other  conditions  are  residence,  non-alienation  within  six  years, 
and  non-division  in  case  of  death ;  and  no  allotment  may  be  held  by  any 
person  who  is  the  holder  of  other  land  of  the  value  of  ^150,  or  who  holds 
any  other  grant  under  this  Act.  The  land  is  liable  to  forfeiture  in  case  of 
failure  to  pay  instalments  due  thereon,  and  die  property  in  all  materials,  etc., 
is  deemed  to  remain  in  the  Crown  until  the  advances  in  respect  thereof  are 
repaid.  There  is  also  a  condition  affirming  the  right  to  resume  the  land  for 
public  purposes  on  payment  of  the  actual  cost  of  removing  and  re-erecting 
any  improvements  with  any  consequent  depreciation,  the  amount  of  loss 
sustained  in  consequence  of  the  relinquishment  of  improvements  not  re- 
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movable,  and  the  portion  of  principal  repaid;  but  no  compenaatioa  shall 
be  payable  for  severance  or  for  any  person's  interest  in  the  lease  (s.  19  [i5])> 
By  8.  29  no  licence  or  club  certificate  for  the  sale  of  intoxicating  liquor 
shall  be  granted  within  the  boundaries  of  gny  allotment  The  funds  for 
the  purposes  of  the  Act  are  provided  for  by  a  power  to  raise  ^450,000 
over  a  period  of  three  years  and  by  all  repayments  which  are  made  on 
account  of  the  Act,  to  be  called  "  The  Small  Holdings  Fund." 

COoaer  BetOoment  (No.  2067).— The  most  striking  provision  of  this  Act 
is  one  designed  to  assist  immigrants.  It  provides  that  the  Government  may 
allot  Umds  to  be  taken  up  on  conditional  purchase  lease  solely  by  applicanu 
in  or  from  Great  Britain  or  Ireland  or  any  other  country,  and  api^cations 
for  such  land  may  be  lodged  with  the  Agent<General  in  London  or  other 
person  whom  the  Government  may  appoint  The  person  i^ypointed  may 
on  receiving  the  prescribed  payment  issue  a  permit  entitling  the  applicant 
to  enter  into  immediate  occupation  of  the  land  Other  provisions  of  the 
Act  allow  the  Closer  Settlement  Board  to  erect  dwelling-houses  and  odier 
buildings  on  the  lands  acquired  by  them  and  to  charge  the  cost  of  the  same 
upon  the  lessee's  interest  in  the  land. 

Fruit  Oasat  (No.  2059).— This  Act  has  the  double  object  of  regulating 
the  character  and  size  of  fruit  cases  for  export  of  fruit  and  of  requiring  that 
old  cases  shall  not  be  used  for  this  purpose. 

latteries,  Gaming  and  Betting  (No.  2055).— The  four  divisions  of  diis 
Act  deal  respectively  with  lotteries,  gaming,  street  betting,  and  restrictions 
on  race  meetings,  and  dieir  general  character  is  to  strengthen  the  existing  law 
by  increasing  die  power  of  the  executive,  facilitating  the  proof  oi  offences, 
and  dealing  with  the  subsidiary  or  auxiliary  acts  connected  with  the  several 
substantive  offences.  In  connection  with  lotteries,  the  advertising  in  what- 
ever form  of  lotteries  or  printing  of  lottery  tickets,  or  selling  newspapers 
containing  an  advertisement  of  a  lottery  to  be  held  in  Australia,  or  forwarding 
packets  or  parcels  to  lottery  promoters,  is  made  an  offence;  and  in  ipso- 
ceedings  against  lottery  promoters  "  it  shall  in  default  of  other  evidence  be 
sufficient  to  support  the  information  to  show"  that  the  alleged  lottery 
ticket  was  bought  or  accepted  in  the  belief  that  it  gave  a  right  to  the 
holder  to  have  an  interest  in  the  lottery  (s.  9).  In  respect  to  gaming, 
the  word  "place"  in  the  Police  Offences  Act  is  defined  to  mean  *'any 
place  whatsoever  whether  within  a  building  or  not,  whether  upon  land  or 
water,  whether  defined  as  to  area  or  not,  and  whether  private  prK^ertj 
or  otherwise."  Any  place  used  principally  for  betting  or  gaming,  or  settling 
betting  and  gaming  debts  (including  clubs  of  this  nature),  is  a  "  common 
gaming  house,"  but  the  mere  fact  of  persons  betting  on  a  racecourse  is  not 
to  make  it  or  any  part  of  it  a  common  gaining  house  (ss.  15  and  16). 

The  Act  also  prohibits  the  publication  of  advertisements  (incduding 
tipsters'  advertisements)  in  newspapers  relating  to  betting  or  horseraces, 
or  any  notification  as  to  betting  odds  or  as  to  totaiisators  or  any  unlawful 
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game  (ss.  ai  and  32).  Any  house  where  a  totalisator  is  used  is  a  common 
gaming  house,  and  all  acts  incidental  to  totalisator  betting — acting  as 
agent,  dealing  in  tickets,  etc. — are  made  offences.  Stringent  provisions 
are  made  as  to  ''common  gaming  houses."  Any  person  using  or  any 
owner,  etc.,  suffering  the  use  of  premises  for  a  common  gaming  house 
(which  includes  any  place  in  which  unlawful  games  are  carried  on)  is 
guilty  of  an  offence ;  an  owner  may  evict  any  tenant  so  using  premises ; 
and  every  person  found  in  such  place  without  lawful  excuse  is  liable  to  a 
fine  of  j(^$.  Ss.  38.46  provide  for  the  "quarantining"  of  such  houses 
and  of  any  place  allowed  to  be  used  as  a  means  of  access  or  exit,  on 
the  order  of  a  Supreme  Court  judge  made  on  the  affidavit  of  any 
officer  of  police  not  below  the  rank  of  sub-inspector;  and  thereupon 
all  persons  found  therein,  or  entering  or  leaving,  may  be  arrested  without 
warrant  and  brought  before  a  coutt  of  petty  sessions.  No  business  of 
any  kind  may  be  carried  on  in  the  place  while  the  order  remains  in  force. 

Premises  adjoining  a  gaming  house  used  by  permission  for  access  or 
exit  may  be  entered  by  the  police  "  whether  by  breaking  open  doors  or 
otherwise,"  on  special  warrant 

In  regard  to  street-betting,  the  police  may  arrest  any  person  so  engaged 
without  warrant ;  minimum  terms  of  imprisonment  are  imposed  for  various 
offences  established  by  the  Street  Betting  Suppression  Act,  1896. 

The  fourth  division  of  the  Act  provides  that  all  racecourses  shall  be 
licensed  and  the  licence  shall  define  the  number  of  meetings  that  may  be 
held  thereon,  the  maximum  in  any  year  not  to  exceed  sixteen  days  in  the 
neighbourhood  of  Melbourne,  or  twelve  days  elsewhere  for  horse  races,  and 
for  pony  races  sixteen  days  (or,  if  there  are  more  than  three  courses,  the 
quotient  of  48  divided  by  the  number  of  such  courses)  about  Melbourne, 
and  four  days  elsewhere. 

The  fee  for  licence  is  payable  to  the  Government  and  is  fixed  at  3  per 
cent,  on  the  gross  revenue  in  all  cases  where  that  revenue  exceeds  ^^1,500, 
2  per  cent  between  ^600  and  ;£i,5oo;  below  ;£6oo,  no  percentage 
but  only  a  licence  fee  of  j£i.  The  number  of  licences  for  racecourses 
within  forty  miles  of  Melbourne,  or  within  twenty  miles  of  Ballarat  or 
Bendigo,  is  not  to  exceed  the  number  of  racecourses  in  use  within  the 
twelve  months  next  preceding  August  i,  1906. 

In  a  great  many  cases,  the  Act  declares  what  shall  be  primA  facie  or 
sufficient  evidence  and  throws  upon  the  defendant  the  burden  of  rebutting 
it  Offences  under  the  Act,  unless  it  is  specifically  otherwise  provided,  are 
subject  for  a  first  offence  to  a  fine  of  not  less  than  £$  and  not  exceeding 
^100,  or  to  imprisonment  for  not  less  than  seven  days  or  more  than  three 
months;  and  for  a  second  offence  to  a  fine  of  not  less  than  ^£25  or 
more  than  ;^2oo,  or  imprisonment  for  not  less  than  one  month  or  more 
than  six  months;  while  for  subsequent  offences  the  offender  must  be 
imprisoned  for  not  less  than  three  or  more  than  twelve  months. 
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The  Widowt'  ud  Touf  COdldiw^s  Mrintenanw  Art  (No.  0074)^ 
This  Act  empowers  the  Supreme  Court  to  grant  maintenance  oat  of  a 
man's  estate  for  his  widow  and  young  children  whenever  he  has  by  his 
will  so  disposed  of  his  estate  as  to  leave  his  widow  and  young  children 
without  sufficient  means  for  their  support.  Male  children  over  ei^teen 
years  of  age,  or  female  children  over  twenty  years  of  age  or  married,  are  not 
within  the  benefits  of  the  Act  (s.  2). 

The  application  to  die  Court  is  by  summons  which  has  to  be  served 
on  the  executor  of  the  will  of  the  deceased  person,  and  the  application  most 
be  made  within  six  months  of  the  date  of  the  giant  of  probate  (ss.  3,  4,  11). 

The  Court  at  the  hearing  of  the  summons  may  examine  the  widow  and 
other  witnesses,  and  may  require  from  the  executors  full  particulars  of  the 
deceased  person's  estate,  and  in  fixing  the  amount  of  any  provision  it  may 
make,  the  Court  must  have  regard  to  the  net  value  only  of  the  estate  in 
question  and  also  to  any  independent  means  of  support  possessed  by  the 
widow  and  children  (ss.  6,  7).  No  provision  for  a  widow  may  exceed  the 
sum  of  ;£i,ooo  per  annum,  or  be  more  than  the  income  or  interest  cm  sudi 
portion  of  the  estate  of  the  deceased  as  the  widow  would  have  been 
entitled  to  upon  the  intestacy  of  the  deceased  (s.  9  [a]). 

Any  application  may  be  refused  by  the  Court  if  it  be  of  opinion  that 
the  character  or  conduct  of  the  applicant  disentitles  him  or  her  to  the 
benefit  of  the  Act,  or  on  the  other  hand  conditions  or  restrictions  may 
be  imposed  by  the  Court  in  any  grant  it  may  make  (s.  8). 

The  burden  of  any  grant  the  Court  may  make  is  borne  by  the  testalof's 
beneficiaries  in  proportion  to  the  values  of  their  respective  interests,  and 
the  grant  itself  is  to  operate  as  if  it  had  been  a  codicil  to  his  will  executed 
by  the  testator. 

Marriage  (No.  2063). — By  this  Act  decrees  nisi  for  divorce  became 
absolute  by  entry  by  the  Prothonotary  without  implication  from  the  petitioner, 
unless  the  petitioner  directs  otherwise,  in  which  case  the  decree  is  dis- 
charged. Provision  is  made  for  notice  to  the  respondent,  and  for  search  at 
the  Prothonotar/s  office  and  for  the  issue  of  certificates  that  the  decree 
has  been  made  absolute  or  discharged. 

Cbildren's  Oonrt  (No.  2058^— This  Act  provides  that  children  under 
the  age  of  seventeen  years  charged  with  any  offence  against  law  or  with 
being  ^*  neglected  children  " — the  latter  the  measure  taken  to  make  a  child 
a  ward  of  the  State — shall  not  be  brought  before  a  court  of  petty  sesons 
but  before  a  Children's  Court.  These  Courts  are  composed  of  such  magistrates 
as  the  Governor  in  Council  may  determine.  They  sit  apart  from  the 
ordinary  court  of  petty  sessions,  and  their  proceedings  are  not  in  public. 
They  have  the  ordinary  power  of  a  court  of  petty  sessions,  but  in  addition 
they  may  release  children  on  probation,  or  order  it  to  pay  damage 
or  adjudge  it  to  be  a  n^lected  child.  Probation  officers  are  attached 
to  every  icourt,  and  it  is  their  duty  to  investigate  the  circumstances  of  any 
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charge  against  a  child,  to  inform  the  Court  generally  as  to  the  child's  conduct 
and  mode  of  living  (s.  9),  and  generally  to  supervise  the  conduct  of  any 
child  committed  to  their  care  by  the  Court,  and  in  this  last  capacity  the  officer 
has  the  powers  of  a  peace  officer  and  may  bring  the  child  before  the 
Court  for  any  misconduct  (s.  10).  There  are  important  provisions  intended 
to  secure  the  responsibility  of  parents,  who  may  be  ordered  to  pay  damages 
and  costs  wherever  their  neglect  has  contributed  to  the  child's  misconduct 
as  well  as  to  enter  into  recognisances  for  the  future  good  behaviour  of  the 
child  (ss.  21,  22).  The  provisions  of  the  Neglected  Children's  Act,  1890, 
are  extended  to  children  under  the  age  of  sixteen  living  in  a  brothel  or 
associating  with  a  prostitute,  whether  the  mother  of  the  child  or  not  In 
the  case  of  boys  under  the  age  of  sixteen  years  the  Court  may  discharge 
the  accused  upon  being  satisfied  that  the  parent  has  carried  out  an  under- 
taking to  inflict  privately  a  "whipping  with  a  cane  or  birch  rod"  (s.  25). 
Careful  {nrovision  is  made  that  childen  awaiting  trial  shall  not  be  detained 
in  prison,  and  if  this  is  unavoidable  they  must  be  kept  apart  from  all 
other  prisoners  (s.  18).  Finally,  the  Children's  Court  is  to  be  "  guided  by 
the  real  justice  of  the  case  without  regard  to  legal  forms  and  ceremonies." 

Juvenile  Smoking  Prevention  (No.  2028).— This  Act  makes  it  unlawful 
to  supply  tobacco  or  any  smoking  materials  to  children  under  the  age 
of  sixteen  years.  In  the  case  of  tobacconists,  a  third  conviction  will 
lead  to  the  loss  of  his  licence  for  a  period  of  five  years. 

Lifts  Begnlation  (No.  2048). — ^This  Act  requires  owners,  lessees,  and 
occupiers  to  give  notice  of  any  lift  in  use  in  a  building  to  the  Chief 
Inspector  of  Factories.  These  lifts  and  all  lifts  hereafter  constructed  are 
from  time  to  time  to  be  inspected,  and  the  inspector  may  order  them  to 
be  closed,  altered,  or  repaired  as  appears  necessary  to  ensure  their  safety, 
subject  to  an  appeal  to  the  Inspector-General  of  Public  Works;  and  the 
Governor  in  CouncO  may  make  regulations  generally  concerning  the  con- 
struction, inspection,  and  working  of  lifts.  No  lift  shall  be  worked  or  taken 
charge  of  by  any  person  under  the  age  of  eighteen  years. 

The  TJnolaimed  Moneys  Act  (No.  2051). — In  both  New  Zealand  and 
South  Australia  a  legal  obligation  has  for  many  years  been  put  upon 
public  companies  and  banks  in  whose  hands  are  unclaimed  moneys  to  give 
publicity  to  information  relating  to  such  moneys  and  to  pay  them  over 
to  a  superior  guardian — the  State  itself— which  safeguards  the  moneys, 
invests  them  and  receives  the  interest  from  their  investment  until  the  moneys 
are  either  claimed  by  their  owners  or  revert  to  the  Consolidated  Revenue. 

The  above  Act  is  based  upon  a  like  principle,  and  it  is  an  Act  far 
more  comprehensive  than  any  existing  Victorian  law.  In  Victoria  since 
1898,  bankers  have  been  required  to  furnish  annually  a  list  to  the 
Curator  of  IntesUte  Estates  of  the  current  accounts  opened  since  1894  and 
not  operated  upon  for  a  period  of  five  years,  and  also  of  moneys  deposited 
since    1894    and    which   are  at  least    five    years   overdue    and    unpaid. 

21 
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Similarly  all  Victorian  trustee  and  executor  companies  have  been  required 
to  pay  the  Receiver  of  Revenue  all  uncUimed  moneys  which  are  in  their 
hands  unclaimed  for  a  period  of  five  years  after  the  same  became  payable  -, 
and  these  moneys  the  State  Treasurer  invests,  and  for  six  years  thereafter 
claimants  may  apply  to  the  Supreme  Court  for  payment.  Similarly  under 
the  insolvency  law  all  unclaimed  dividends  in  insolvent  estates  are  re> 
quired  to  be  paid  by  trustees  and  assignees  in  insolvency  into  the  Govern- 
ment Treasury  to  a  fund  called  the  **  Insolvency  Unclaimed  Drvideod 
Fund.''  None  of  these  provisions  are  affected  by  the  new  Act  (s.  zi). 
All  bankers,  all  trading  companies,  building  societies,  and  friendly  societies 
are  within  the  new  measure  and  equally  bound  in  respect  to  unclaimed 
moneys  in  their  hands.  The  Act  limits  such  moneys  to  moneys  **  which 
shall  have  become  legally  payable  to  the  owner  since  January  1900,  and 
not  before,  or  which  shall  at  any  time  after  that  date  become  payable 
to  him,  but  the  recovery  whereof  has  been  or  may  be  barred  by  opeiadoD 
of  law"  (s.  3). 

A  register  of  such  moneys  has  to  be  kept  in  a  certain  fonn,  and  is 
to  be  open  for  public  inspection  and  to  be  made  up  annually,  and  a  copj 
of  such  register  has  to  be  advertised  annually  in  the  Government  Gautte. 
If  for  one  year  after  such  advertisement  the  money  remains  unclaimed,  it 
is  then  required  to  be  paid  over  to  a  Receiver  of  Revenue  to  a  fund  called 
the  "  Unclaimed  Moneys  Fund  "  (ss.  4-6). 

Any  lawful  claimant  of  the  fund  may  thereafter  make  claim  to  the 
money,  and  if  he  satisfies  the  Treasurer  that  he  is  owner  of  it,  the  Treasurer 
may  direct  payment  to  be  made  to  him  out  of  such  fund  (s.  9),  and  tise 
Treasurer  is  not  to  be  held  responsible  if  after  making  such  payment  some 
other  claimant  makes  claim  for  the  same  money;  but  the  latter  claimant 
is  to  have  recourse  to  the  first  claimant  (s.  10). 

The  Taoant  Vnclaimed  Landi  Aet  (No.  2056).— A  preamble  to  this 
Act  sets  forth  its  raison  tPitre :  "  Whereas  there  are  in  the  possession  and 
under  the  control  of  the  Crown  certain  undelivered  Crown  grants  under 
the  general  law,  sealed  and  dated  before  the  commencement  of  the  Real 
Property  Act  of  1862,  No.  140,  on  which  the  fee  chargeable  on  deliveiy 
has  not  been  paid ;  also  certain  grants  of  title  from  the  Crown  prepared 
for  registration  more  than  thirty  years  ago  on  which  the  fee  for  registratioa 
and  the  contribution  to  the  Assurance  Fund  chargeable  under  the  said 
Real  Property  Act  and  the  Transfer  of  Land  Act  of  1866,  Na  301, 
respectively,  have  not  been  paid,  and  they  remain  unregistered  and 
incompleted  tides :  And  whereas  the  persons  named  as  grantees  have 
not  nor  has  any  one  on  their  behalf  made  any  daim  to  the  Crown  in 
respect  of  the  said  grants:  And  whereas  land  comprised  in  numy  of 
such  grants  is  vacant,  unimproved  and  unproductive,  and  it  is  eiqiedient 
in  the  interest  of  the  public  that  it  should  not  continue  so.**  The  Act 
then    deals   with   such   lands,  authorising  the  Crown  to  sell  them  after 
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due  notice  has  been  given  in  the  Government  Gazette  (s.  3).  The 
proceeds  of  the  sale  are  devoted,  in  the  first  instance,  to  paying  the  costs, 
charges,  and  expenses  of  the  sale,  and  in  the  second  place  to  paying  any 
municipal,  water,  or  other  rates  with  which  the  land  is  chargeable,  and 
the  balance  then  remaining  is  to  be  paid  into  the  Trust  Funds  to  an 
account  in  the  names  of  the  Minister  of  Lands  and  of  the  original  grantee 
of  the  land  (s.  4). 

The  original  grantee  of  the  land,  or  any  person  claiming  through  him, 
may  at  any  time  within  three  years  thereafter  petition  the  Supreme  Court 
for  an  order  to  have  such  balance  in  such  account  paid  to  him  as  sufficient 
proof  of  title,  and  the  Court  may  make  such  order,  but  at  the  end  of 
three  years  from  the  time  of  sale,  if  no  such  claim  is  made,  the  moneys 
become  the  property  of  the  Crown,  and  are  then  paid  into  the  Treasury 
out  of  such  account  (ss.  5,  6). 

Provision  is  made,  too,  for  any  claim  being  set  up  to  the  land  prior  to 
the  date  of  the  advertised  sale,  and  machinery  is  provided  whereby  such 
claimant  may  upon  satisfactory  proof  obtain  delivery  of  the  Crown  grant 
or  registration  of  the  grant  as  the  case  may  be  (ss.  7-9}.  The  Governor  in 
Council  is  authorised  to  make  regulations  for  the  carrying  out  of  the 
provisions  of  the  Act,  and  a  schedule  of  fees  is  also  provided. 

Liwmalng  ^  (No.  2068). — ^The  main  features  of  the  Licensing  Act,  1906, 
are  the  extensions  of  many  of  the  provisions  for  the  regulation  of  licensed 
premises  to  clubs,  and  the  introduction  of  a  new  tribunal  and  procedure 
for  closing  licensed  houses.  Generally,  with  regard  to  clubs,  the  powers 
of  entry  and  inspection  given  to  the  police,  and  regulation  of  the  supply 
of  liquor  in  licensed  premises,  are  made  applicable;  but  the  Licensing 
Court  is  empowered  to  exempt  any  registered  club  formed  before  the 
date  of  the  Act  from  the  operation  of  these  sections.  This  in  fact  has  been 
done  in  the  case  of  all  reputable  clubs,  which  have  applied  for  exemptions. 

The  other  new  feature  is  contained  in  Division  III.,  which  repeals  the 
local  option  sections  of  the  principal  Act  of  1890.  A  body  known  as  *'  the 
Licences  Reduction  Board"  composed  of  tluree  members  is  appointed, 
the  chief  duty  of  which  is  to  close  licensed  premises  in  every  district  where 
the  statutory  numbers— fixed  by  the  principal  Act  on  the  basis  of  the 
number  of  ratepayers — are  exceeded.  A  fiind  called  the  ''Compensation 
Fund''  has  been  created,  consisting  of  an  amount  of  3  per  cent  paid 
annually  by  every  licensee,  and  contributed  to  the  extent  of  two-thirds  by 
the  owner,  upon  the  amount  of  liquor  purchased  by  him  during  the  year. 
From  this  fund,  contributed  wholly  by  owners  and  licensees,  compensation 
is  to  be  paid  to  the  owner  and  licensee  of  every  licensed  premises  which 
the  Board  determines  shall  be  closed.  The  Board  is  directed  to  reduce  the 
number  of  licensed  houses  in  each  year  to  such  an  extent  as  the  moneys 
to  the  credit  of  the  Compensation  Fund  will  be  sufficient  to  admit  of 
*  Contributed  by  W.  Lewers,  Esq. 
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compensation  being  paid.  It  is  required  to  make  a  maximam  ^nation 
of  the  compensation  payable  to  owner  and  licensee  on  certain  specified 
prindides.  In  deciding  what  licensed  premises  shall  be  dosed,  houses 
in  respect  of  which  convictions  for  certain  offences  against  tiie  Lioensing 
Acts  have  been  recorded  are  to  be  dealt  with  first,  subject  to  tiie 
dominating  consideration  of  the  convenience  of  the  public  and  requirements 
of  the  locality.  The  existence  of  the  Board  will  terminate  in  19 16,  after 
which  date  there  will  be  complete  local  option. 

The  new  provisions  as  to  dubs  and  local  option  are  taken  almost 
verbatim  from  the  New  South  Wales  Act,  1905,  No.  40.  The  remaining 
provisions  of  the  Act  consist  of  additions  to  the  prindpal  Act  as  to  the 
conditions  of  holding  the  various  licences,  and  as  to  police  controL  Many 
amendments  and  alterations  were  introduced  during  the  passage  of  the 
Bill ;  and  these,  as  well  as  the  complicated  nature  of  some  of  the  provisions, 
such  as  those  relating  to  compensation,  to  which  reference  has  been  made^ 
render  the  Act  anything  but  a  model  of  lucidity. 

6.    SOUTH    AUSTRALIA.^ 

[Contributed  by  A.  Buchanan,  Esq.] 

Acts  passed — General,  11 ;  Reserved,  x  ;  Private,  niL 

'Mti^JM]^^' Surplus  Revenue. — Act  No.  911  of  1906  provides  that  the 
whole  of  the  surplus  (if  any)  of  the  general  revenue  of  the  State  shall  be 
set  apart  at  the  end  of  each  financial  year  (June  30)  to  form  and  constitute 
a  Sinking  Fund  to  be  applied  in  the  payment  of  maturing  Grovemment 
securities  or  in  the  purchase  of  Government  securities. 

Baihrayi  and  Tramways^  Ticket  Scalping. — ^Act  No.  912  of  1906  is 
prindpally  directed  against  *' ticket  scalping"  in  connection  with  the 
Government  railways.  It  makes  the  alteration  or  improper  use  of  or 
trafficking  in  railway  tickets  or  passes  an  offence  punishable  by  fine  or 
imprisonment  (s.  3),  imposes  penalties  for  travelling  without  payment  of 
fare  (s.  4X  for  obtaining  concession  tickets  by  means  of  untrue  representa- 
tions (s.  5),  for  transferring  (s.  6)  or  the  use  by  other  than  the  person  to 
whom  issued  of  such  tickets  (s.  7). 

MunieipalTnuAwayi  Trust  Aet.— No.  9x3  of  1906  is  an  elaborate  measure 
to  ratify  an  agreement  entered  into  between  the  Government  and  the  wiiole 
of  the  existing  horse-tramway  companies  in  Adelaide  and  the  suburbs 
for  the  purchase  of  their  respective  undertakings  at  an  agreed  price,  and 
to  constitute  a  Municipal  Tramways  Trust,  in  which  the  undertakings  when 
purchased  are  to  vest,  and  by  which  the  lines  are  to  be  electrified.  Part  III. 
constitutes  the  Trust  (s.  9),  which  is  to  consist  of  dght  members^  two  of 

*  The  legislation  of  the  year  1906,  being  that  of  the  last  session  of  the  l8th  Pariiamcnt 
and  of  the  first  session  of  the  19th  Parliament,  is  here  reviewed. 


AUSTRALASIA:    SOUTH  AUSTRALIA.  3^7 

whom  are  to  be  appointed  by  the  Governor,  two  by  the  Corporation  of 
the  City  of  Adelaide,  two  by  the  Corporations  of  the  suburban  Municipalities, 
and  two  by  the  suburban  District  Councils  (s.  10),  of  whom  one-half  are 
to  retire  every  three  years  (s.  16).  The  Governor  appoints  one  of  the 
members  to  be  Chairman  (s.  23),  who  is  to  receive  j£2$o  per  annum.  Each 
other  member  is  to  be  paid  j£i  per  meeting,  but  not  more  than  j£yS  in 
any  year  (s.  34).    The  Trust  is  incorporated  (s.  25). 

Part  IV.  provides  that  the  Trust  may  carry  on  the  existing  horse-trams 
pending  electrification* 

Part  V.  provides  that  the  main  lines  shall  be  electrified  within  three 
years  (s.  33),  but  that  certain  specified  extensions  shall  not  be  electrified 
until  the  receipts  of  the  Tnist  are  sufficient  to  cover  working  expenses, 
interest,  and  prescribed  payments  to  a  Sinking  Fund  (s.  34),  and  the  Trust 
is  given  an  exclusive  right  within  a  ten-mile  radius  to  work  electric  trams 

(s.  35). 

Part  VI.  provides  that  the  costs  of  purchase  and  of  electrification  are 
to  be  paid  in  the  first  instance  by  the  Government,  which  is  authorised 
to  raise  the  amount  required  by  the  issue  of  Inscribed  Stock  or  Treasury 
Bills  bearing  interest  not  exceeding  4  per  cent.  (s.  '  36).  For  the  costs 
of  construction  as  incurred,  the  Trust  is  to  issue  debentures  in  favour  of 
the  Treasurer  for  the  repayment  of  the  amount  advanced  by  sixty  half- 
yearly  instalments,  with  interest  at  the  same  rate  as  paid  by  the  Government 
(s.  38).  The  costs  of  purchase  are  charged  on  the  assets  of  the  Trust 
with  simple  interest,  and  are  to  be  paid  within  thirty  years  (s.  40).  Half 
yearly  the  Trust,  after  providing  for  current  expenses  and  maintenance, 
is  to  pay  over  the  rest  of  its  receipts  to  the  Treasurer,  who  is  to  apply  the 
same  in  priority  to  the  interest  and  sinking  fund  on  the  cost  of  construction, 
interest  on  the  cost  of  piu-chase,  in  payment  of  any  debentures  held  by 
the  Treasurer,  and  lastly  towards  satisfaction  of  the  cost  of  purchase  (s.  41). 
When  all  moneys  advanced  by  the  Government  shall  have  been  repaid 
with  interest  the  control  of  the  Government  shall  cease ;  the  assets  of  the 
Trust  shall  be  held  for  the  constituent  Municipalities  and  District  Councils, 
as  they  may  agree,  or,  in  default  of  agreement,  as  Parliament  shall  determine. 
The  Govenmient  shall  cease  to  appoint  two  members  of  the  Trust  and 
the  Trust  shall  appoint  its  own  chairman  (s.  45).  Without  prejudice  to 
the  rights  of  the  Treasurer  (s.  47),  the  Trust  is  empowered  to  borrow 
moneys  to  pay  off  its  liability  to  the  Government,  or  for  any  other  purposes 
of  the  Act  (s.  46). 

Part  VII.  apportions  the  liabilities  of  the  Trust  amongst  the  constituent 
Municipalities  and  District  Councils,  and  provides  for  the  adjustment  of 
burdens  in  the  event  of  alterations  of  boundaries  (ss.  49,  50).  The 
liabilities  imposed  upon  the  local  bodies  by  the  Act  are  to  be  defrayed 
out  of  a  sufficient  special  rate  to  be  levied  under  the  Municipal  Corporations 
Act,  189O1  or  the  Dbtrict  Councils  Act,  1887,  as  the  case  may  require  (s.  52). 
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Part  VIII.  defines  the  general  powers  and  obligations  of  the  Trust  in 
relation  to  its  undertaking. 

Part  IX.  contains  some  general  provisions,  amongst  idiich  may  be 
mentioned  the  limitation  of  the  cost  of  converting  the  existing  lines  to 
electric  traction  to  ;;^  12,000  per  mile  (s.  69),  and  the  exemption  of  the 
Trust  and  its  property  from  general,  special,  and  local  taxation  (s.  72). 

Part  X.  imposes  penalties  for  various  offences  such  as  interference  with 
the  property  or  working  of  the  Trust  (s.  94),  travelling  widiout  payment 
of  fare,  or  improper  conduct  (s.  95),  or  the  carriage  of  dangerous  goods 
(s.  97). 

Part  XL  deals  with  legal  procedure. 

Land  Legialatton,  Crown  Lands, — ^Act  No.  909  of  1906  makes  a  few  trifling 
amendments  in  the  machinery  of  the  Crown  Lands  Acts. 

Reclaimed  Swamp  Lands, — Act  No.  910  of  1906  provides  for  the  manage* 
ment  and  control  by  trustees  of  lands  reclaimed  by  the  Government  from 
being  swamp  lands,  and  proclaimed  to  be  irrigation  areas  on  th&  petition 
of  a  majority  of  the  occupying  lessees  (Part  IL).  The  Board  for  eadi 
irrigation  area  is  made  a  body  corporate,  and  is  to  consist  of  five  members, 
of  whom  one  is  to  be  a  Govemment  oflicer,  and  the  other  four  ratepayers 
of  the  area  elected  by  the  ratepayers  (Part  III.),  and  has  powers  analogous 
to  those  of  Local  Govemment  bodies  under  the  District  Councils  Act, 
1887,  to  appoint  officers  (Part  IV.),  conduct  its  meetings  and  business 
(Part  v.),  and  to  carry  out  works,  levy  rates,  raise  loans  (Part  VI.).  Under 
Part  VII.  a  "  Swamp  Lessees'  Loan  Fund  "  is  constituted  out  of  frmds  to 
be  voted  by  Parliament  (s.  44),  out  of  which  the  Commissioner  of  Crown 
Lands  may  make  advances  to  lessees  to  assist  them  in  making  permanent 
improvements  to  the  capital  value  of  the  land  (s.  47),  the  advances  being 
limited  to  one-half  the  value  of  such  improvements,  and  no  advance  to 
exceed  ^^75  (s.  49).  Part  VIII.  provides  for  the  making  of  regulations  and 
by-laws.  Upon  the  abolition,  enlargement,  or  curtailment  of  an  irrigation 
area,  an  arbitrator  appointed  by  the  Governor  is  to  apportion  the  property 
and  obligations  of  the  Trust  (s.  63  et  seq,\  saving  the  right  of  creditors. 

Xnduitrial  Legislation,  Factories.— ha  No.  915  of  1906  repeals  the 
part  of  the  Factories  Amendment  Act  of  1900  relating  to  Boards,  and 
substitutes  other  provisions  which  are  virtually  an  adoption  of  the  corre- 
sponding part  of  the  Victorian  Factories  Act  No.  1975.  The  Governor 
may  from  time  to  time  appoint  Boards  of  not  less  than  four  or  more  than 
ten  members  and  a  chairman  to  determine  the  lowest  prices  or  rates  to 
be  paid  to  persons  or  classes  of  persons  inside  or  outside  a  factory  by 
manufacturers  of  clothing,  wearing  apparel,  or  furniture,  bakers,  butchers, 
curriers,  or  brick-makers  (s.  61),  or  by  employers  in  any  other  trade  or 
business  in  regard  to  which  resolutions  shall  have  been  carried  by  both 
Houses  of  Parliament  that  it  is  expedient  to  appoint  such  a  Board  (s.  62)  \ 
and  in  fixing  such  lowest  prices  the  Boaid  is  to' consider  the  nature,  kind, 
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and  class  of  work,  the  mode  and  manner  in  which  it  is  done,  and  the 
age  and  sex  of  the  workers,  and  any  other  matters  which  may  be  prescribed 
(s.  63).  Boards  are  to  be  constituted  equally  of  representatives  of  employers 
and  employes,  who  themselves  must  respectively  be  or  have  been  actual 
and  bond  fide  employers  or  employ^  in  the  particular  trade,  and  who 
are  to  hold  office  for  three  years  (s.  7).  The  names  of  persons  proposed 
to  be  appointed  members  of  Boards  are  to  be  gazetted  (s.  8  (i) ),  and  unless 
one-fifth  of  the  employers  or  employ^  to  be  represented  object  to  the 
persons  recommended  as  their  representatives,  the  persons  nominated  shall 
be  appointed  (s.  8  (3)  ),  but  if  one-fifth  do  object  then  the  representatives  shall 
be  elected  under  the  machinery  provided  in  the  third  schedule  to  the  Act 
(s.  8  (4)  ).  The  Governor  appoints  the  Chanman  of  the  Board,  who  is  not 
one  of  the  representative  members  (s.  la). 

In  fixing  prices  or  rates  in  respect  of  any  trade  or  business  not  specified 
in  s.  6  the  Board  is  to  ascertain  as  a  question  of  fact  the  average  prices  or 
rates  (whether  piecework  or  wages)  paid  by  reputable  employers  to  employes 
of  average  capacity  (s.  13  a  and  ^),  but  where  the  average  prices  are  not,  in 
the  opinion  of  the  Board,  sufficient  to  afford  a  reasonable  limit  the  Board 
may  so  report  to  the  Minister,  who  is  to  refer  the  determination  for  the 
consideration  of  the  Court  of  Industrial  Appeals,  which  may  fix  the  lowest 
prices  or  rates  irrespective  of  the  average  prices  or  rates  (s.  13  c). 

Where  just  and  expedient,  special  wages,  prices,  or  rates  may  be  fixed  for 
aged,  infirm,  or  slow  workers  (s.  13  ^.  The  powers  of  a  Board  may  be 
exercised  by  a  majority  present  at  any  meeting  (s.  14).  Evidence  may  be 
required  to  be  on  oath  (s.  16).  Prices  and  rates  may  be  fixed  at  piecework  or 
wages  prices  and  rates  or  both,  provided  that  for  work  outside  a  factory 
piecework  rates  and  prices  only  shall  be  fixed,  and  at  the  request  of  the 
occupier  of  the  factory  a  wage  price  or  rate  shall  be  fixed  for  operating  a 
machine  used  in  such  factory  (s.  17).  In  the  furniture  trade,  where  practic- 
able, both  piecework  and  wages  prices  and  rates  are  to  be  fixed  (s.  18). 

Where  both  piecework  and  wages  prices  and  rates  are  fixed  by  a  Board 
the  former  are  to  be  based  on  the  latter  (s.  19).  When  fixing  a  lowest  wages 
price  or  rate  a  Board  is  also  to  fix  the  maximum  hours  per  week  for  which 
such  rate  shall  be  payable,  and  shall  fix  a  higher  rate  to  be  paid  for  hours 
worked  in  excess  of  such  maximum  (s.  20).  The  Board,  when  determining 
prices  and  rates,  is  also  to  determine  the  proportion  of  apprentices  and  im- 
provers to  be  employed  and  fix  differential  lowest  rates  of  pay  for  them, 
having  regard  to  their  sex,  age,  and  experience  (s.  21).  The  Board  may 
also  fix  differential  rates  of  pay  for  persons  under  twenty-one  other  than 
apprentices  or  improvers  (s.  aa). 

All  apprentices  bound  for  less  than  three  years,  unless  so  bound  with  the 
sanction  of  the  Minister,  are  deemed  to  be  improvers  (s.  33).  Where  an 
apprentice  under  ai  has  been  bound  for  a  term  of  not  less  than  two  years  no 
determination  of  a  Board  is  to  invalidate  his  indentures  (s.  af).    Where  a 
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person  over  31  has  not  had  full  experience  in  a  trade  the  Minister  may  license 
such  person  to  work  for  a  specified  time  as  an  improver  at  the  rates  fixed  by 
the  Board  for  improvers  (&  a6).  A  Board  fixing  the  lowest  wages  prices  or 
rates  may  require  the  employer  to  fix  piecework  prices  or  rates  based  on  the 
earnings  of  an  average  worker  on  wages  rates  under  like  conditions,  and  when 
such  piecework  rate  has  been  fixed  it  is  made  an  offence  to  pay  or  aSer^ 
directly  or  indirectly,  a  lower  rate,  and  in  any  proceedings  the  onus  of  proving 
the  sufficiency  of  the  piecework  rates  is  placed  on  the  defendant  (s.  28). 

Aged,  slow,  and  infirm  workers  unable  to  obtain  employment  at  the 
minimum  wage  fixed  by  a  Board  may  be  licensed  by  the  Chief  Inspected 
to  work  for  twelve  months  at  a  lower  specified  wage,  but  the  proportion 
of  persons  so  licensed  shall  not,  except  with  the  consent  of  the  Minister, 
exceed  one-fifth  of  the  number  employed  in  the  factory,  provided,  however, 
that  one  licensed  slow  worker  may  be  employed  in  any  registered  foctoxy 
(s.  39).  Any  price  or  rate  determined  by  a  Board  is  to  continue  in  force  from 
a  date  fixed  by  the  Board,  not  less  than  thirty  days  after  such  determination, 
until  amended  by  the  Board,  subject,  however,  to  amendment  or  revocation  by 
the  Court  of  Industrial  Appeals  (s.  30). 

Determinations  of  a  Board  or  of  the  Industrial  Court  of  Appeals  are  to  be 
published  in  the  Gazette  and  may  be  applied  to  specified  local  areas  by  order 
of  the  Governor,  also  to  be  gazetted  (ss.  31  and  35).  Determinations  of  a 
Board  are  not  to  apply  to  any  children  of  an  employer  (s.  32).  Where  a 
Board  has  been  appointed  the  Governor,  by  Order,  may  extend  its  scope  to 
trades  or  businesses  of  like  class  and  character  as  those  for  which  it  was  ap- 
pointed (s.  34).  The  Governor  is  empowered  to  suspend  for  not  more  than 
six  months  any  determination  of  a  Board,  and  the  Board  is  thereupon  to  take 
evidence  and  re-consider  the  matter,  and  the  determination  amended  or 
adhered  to,  as  the  case  may  be,  is  to  take  efiect  (s.  35).  Notification  di 
determinations  of  a  Board  is  to  be  conspicuously  exhibited  in  the  factory 
(s.  40).  If  a  wages  rate  only  is  fixed  it  is  not  to  be  lawful  to  pay  piecework 
rates  (s.  42}.  Employes  are  not  to  be  paid  in  goods  (s.  43)  but  in  money 
only,  nor  can  the  employer  and  employ^  contract  for  a  lower  rate  than  that 
fixed  by  the  Board  (s.  44).  Determinations  of  a  Board  may  be  quashed  by 
the  Supreme  Court  for  illegality,  but  are  not  to  be  otherwise  challengeable 
(s.  46).  Any  direct  or  indirect  attempt  to  employ  at  lowo:  than  the  fixed 
rates,  or  to  employ  an  undue  proportion  of  improvers,  renders  liable  to  a 
penalty  for  the  first  offence  of  not  more  than  ^10,  for  a  second  offence  of 
not  less  than  ^^5  or  more  than  £2$^  and  for  a  third  offence  of  not  less  than 
£^0  nor  more  than  ;£^ioo,  and  on  a  third  conviction  the  registration  of  a 
factory  is  to  be  forthwith  cancelled  (s.  47). 

A  Court  of  Industrial  Appeals,  to  consist  of  a  Judge  of  the  Supreme 
Court,  is  constituted  (s.  48),  with  power  on  appeal  to  vary  or  confirm 
any  determination  of  a  Board  (s.  49).  In  fixing  rates  the  Court  is  to 
be  governed  by  the  considerations  laid  down  in  s.   13  of  the  Act  for  the 
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guidance  of  the  Board  (s.  50),  and  if  of  opinion  that  the  determination 
under  appeal  is  prejudicial  to  the  progress,  maintenance  of,  or  scope  of 
employment  in  the  trade  or  business,  is  to  make  such  alterations  as  will 
remove  that  effect  and  at  the  same  time  secure  a  living  wage  to  the 
employ^  affected  (s.  51).  A  majority  of  the  representatives  either  of 
employers  or  employes  may  appeal  against  a  determination  of  the  Board, 
as  may  also  the  employers  of  not  less  than  one*fourth  of  the  employes 
in  the  trade,  or  not  less  than  one-fourth  of  the  employ^  themselves 
(s.  52  (i)  ),  or  the  Minister  himself  without  any  appeal  may  refer  a  deter- 
mination to  the  Court  for  consideration  (s.  $2  (2)  ). 

Barristers,  solicitors,  or  agents  are  not  to  appear  before  or  be  heard  by 
the  Court  except  that  by  direction  of  the  Court,  or  by  consent  of  the  parties, 
either  party  may  be  so  represented  at  its  own  cost  (s.  52  (5)  ).  No  evidence 
relating  to  any  trade  secret  or  to  the  profits  or  finandal  position  of  any 
witness  or  party  is  to  be  disclosed  or  published  without  the  consent  of  the 
person  concerned  (s.  52  (8)  ).  The  determination  of  the  Court  is  to  be  final 
and  without  appeal,  but  may  be  reviewed  by  the  Court  itself  if  a  frimA  fade 
case  for  review  be  made  out  (s.  52  (9)  ). 

On  any  appeal  or  reference  the  Court  is  to  appoint  two  assessors  to  advise 
on  any  questions  relating  to  the  determinations,  who  may  be  nominated  by 
the  employers'  and  employes'  representatives  on  the  Board  respectively,  or, 
in  default  of  nomination,  appointed  by  the  Court,  and  each  assessor  is  to 
receive  one  guinea  for  each  day  he  attends  the  Court  (s.  53). 

Females  or  boys  under  sixteen  are  not  to  be  employed  more  than  forty-eight 
hours  in  any  one  week  or  ten  hours  in  any  one  day  or  after  nine  o'clock  at 
night  (s.  56  (i)  )  unless  to  meet  an  unforeseen  press  of  work,  when  the  working 
hours  may  be  extended  to  55  in  one  week,  but  so  that  the  overtime  shall  not 
exceed  one  hundred  hours  in  any  one  year.  Notice  is  given  to  the  Inspector 
of  Factories  within  twenty-four  hours  of  the  commencement  of  overtime  work, 
with  the  reasons  therefor ;  a  record  of  overtime  is  to  be  kept  and  displayed 
in  the  factory ;  overtime  and  tea-money  are  to  be  paid  daily ;  there  is  to  be  no 
overtime  without  the  consent  of  the  boy  or  female  employed ;  if  the  Minister 
is  not  satisfied  of  the  banA  fides  of  the  necessity  for  overtime  he  may  give 
notice  to  the  employer,  and  if  not  then  satisfied  may  direct  the  Inspector  of 
Factories  to  record  that  the  overtime  working  was  not  bon&  fide^  and  if  such 
record  be  made  three  times  within  twelve  months  the  employer  is  to  be 
deprived  of  the  advantages  of  these  overtime  provisions  (s.  56  (2)  ).  The 
Governor  may  suspend  the  operation  of  this  section  for  not  more  than  two 
months  generally  or  as  concerns  particular  factories  (s.  56  (4) ).  Unless  allowed 
by  the  Chief  Inspector  of  Factories,  employes  are  not  to  be  boarded  or  lodged 
by  the  employer,  his  wife,  or  child  (s.  57).  Regulations  may  be  made  to  carry 
into  effect  the  objects  of  the  Act  and  to  prescribe  procedure  thereunder  (a.  59). 

Public  Health,  Vaaination. — Act  No.  909  of  1906  extends  the  Act  for  the 
abdition  of  compulsory  vaccination,  No.  761  of  1901,  until  the  year  1911, 
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and  provides  that  where  calf  lymph  is  used  it  shall,  where  practicable^  be 
glycerinated. 

Oomftadittf  Windingwnp.— Act  No.  914  of  1906  requires  an  Official  liquid- 
ator to  file  with  the  Registrar  of  Companies  once  at  least  in  each  six  months 
a  balance-sheet  and  statement  of  his  dealings  in  the  winding-up  (s.  3).  On 
default  for  fourteen  days  any  shareholder  or  creditor  of  the  Company  may 
lodge  a  complaint  in  writing  of  the  Cailure  to  file  or  the  insufficiency  {sic)  of 
such  balance-sheet  and  statement  with  the  Registrar  (s.  4),  who  is  thereupon 
to  issue  an  interlocutory  summons  requiring  the  Official  Liquidator  to  show 
cause  why  he  should  not  be  removed  (s.  5  a).  Upon  the  return  of  such 
summons  the  Supreme  Court  or  a  Judge  thereof  shall  (sic)  remove  such 
Official  Liquidator  and  appoint  the  Public  Trustee  to  complete  the  winding-op 
(s.  5  S).  The  removed  liquidator  is  upon  demand  to  deliver  over  to  the 
Public  Trustee  all  the  property  and  papers  of  the  liquidating  company  in  his 
possession  or  control  (s.  6),  and  refusal  or  n^lect  to  do  so  within  fourteen 
days,  or  such  further  time  as  the  Court  or  Judge  may  allow,  is  made  a 
misdemeanour,  rendering  him  liable  on  conviction  to  imprisonment  for  a  term 
of  three  years  with  hard  labour  (s.  7).  Neither  such  a  conviction  nor 
removal  from  office  is  to  be  any  bar  to  proceedings,  civil  or  criminal,  at  suit  of 
the  Crown  or  any  persons  whomsoever  (s.  8).  The  Act  is  to  apply  to  the 
winding-up  by  the  Court  of  a  Building  Society  under  the  Building  Societies 
Act,  xS8i. 


7.  WESTERN  AUSTRALIA. 

[Contributed  by  Herbert  du  Parcq,  Esq.] 

Acts  passed — 36. 

Btampf  (No.  7).— This  Act  further  amends  the  Stamp  Act,  1882,  and 
amends  the  Stamp  Act  Amendment  Act,  1905. 

S.  2  amends  the  Schedule  to  the  Stamp  Act  Amendment  Act,  1905. 
S.  3  amends  ss.  a,  3  of  the  principal  Act. 

PuUie  Works  (No.  8).— An  Act  to  amend  the  Public  Works  Act,  1902. 
S.  3  (x)  For  the  purpose  of  constructing  any  underground  work,  land 
under  the  surface  may  be  acquired  under  the  principal  Act 
without  acquiring  the  surface, 
(a)  In  such  case  no  compensation  shall  be  allowed  or  awarded  except 
in  certain  cases,  which  the  Act  specifies. 
Sooondhand  Dealers  (No.   10).— Persons  carrying  on  the  business  of 
purchasing,  selling,  or  exchanging  secondhand  articles  (s.  2)  are  required 
to  be  licensed  (ss.  3-6). 
Licensees  are  required ; 
(i)  To  keep  a  register  of  articles  bought,  sold,  or  exchanged ; 
(2)  To  produce  their  licences  on  demand ; 
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(3)  "^o  purchase  secondhand  goods  only  between  8  a.m.  and  6  p.m. 

and  at  no  time  from  persons  "apparently  under  the  age  of 
sixteen  years  "  (s.  9),  or  from  any  intoxicated  person  (t6)  ; 

(4)  To  keep  goods  purchased  by  them  for  at  least  four  days  after 

purchase  in  their  original  form. 
Penalties,  including  in  certain  cases  the  cancellation  of  the  licence,  are 
imposed  by  ss.  11,  13,  and  16. 
The  Act  does  not  apply : 
(i)  To  any  person  who  does  not  carry  on  the  sale  or  exchange  of 
secondhand  articles  at  a  shop,  ;store,  or  place  of  business,  nor 
to  any  person    purchasing  such  articles  for  the  purpose  of 
manufacturing  other  articles  therefrom,  except  purchasers  of 
secondhand  jewellery  (s.  13); 
(2)  To  the  purchase  or  sale  by  any  person  of  secondhand  household 
furniture,  books,  mining  machinery  or  appliances  (s.  15). 
S.  14.    When  the  ownership  of  any  goods  which  have  been  unlawfully 
sold  or  exchanged  is  established  to  the  satisfaction  of  two  Justices,  they 
may  order  the  delivering  up  of  these  goods  to  the  owner,  with  or  without 
compensation  to  the  person  by  whom  they  were  so  sold  or  exchanged,  in 
their  discretion. 

Bills  of  Sale  (No.  13).— The  Act  amends  the  Bills  of  Sale  Act,  1899. 
S.  3  (i).     Notice  of  intention  to  register  a  Bill  of  Sale  to  be  given  at 
the  office  of  the  Registrar  at  the  Supreme  Court. 

S.  7.  If  a  caveat  is  entered  against  the  registration  of  a  bill  of  sale, 
such  bill  of  sale  shall  not  be  registered  until  the  caveat  is  removed  or 
withdrawn. 

Bread  (No.  16).^ An  Act  to  amend  the  Bread  Act,  1903. 
S.  2.     The  bread  carters'  holiday  is  to  be  observed. 
S.  4.     The  Act  only  to  apply  to  the  district  comprised  within  a  radius 
of  14  miles  from  the  General  Post  Office,  Perth. 

Evidence  (No.  28). — ^This  is  an  Act  to  consolidate  and  amend  the 
Statute  Law  of  Evidence,  Competency,  and  Compellability  of  Witnesses. 

S.  6.  No  person  is  to  be  excluded  from  giving  evidence  on  the  ground 
that  he  may  have  an  interest  in  the  matter  in  question,  or  because  he  has 
been  previously  convicted  of  any  offence. 

S.  7  makes  parties  in  civil  proceedings,  and  also  the  husbands  and 
wives  of  such  parties,  competent  and  compellable  to  give  evidence  on  behalf 
of  either  or  any  of  the  parties,  subject  to  the  provisions  of  the  Act. 

S.  8  allows  the  defendant,  or  wife  or  husband  of  the  defendant,  in 
criminal  cases,  to  give  evidence  for  the  defence. 

S.  9  (i)  Wife  or  husband  is  to  be  a  competent  and  compellable  witness 
for  the  prosecution  or  defence  in  certain  criminal  cases. 

(2)  Wife  of  person  charged  in  certain  cases  is  to  be  a  competent  and 
compellable  witness,  either  for  the  prosecution  or  the  defence, 
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at  every  stage  of  the  proceedings,  and  without  the  consent  of 
the  person  charged. 

(3)  The  same  provision  is  to  apply  to  the  husband,  of  the  person 

charged  in  certain  cases. 

(4)  Makes  a  wife,  upon  the  prosecution  of  her  husband  on  her  com- 

plaint with  respect  to  her  property,  a  competent  and  compdlable 
witness  for  the  prosecution  or  defence,  etc. 
In  the  case  of  a  similar  prosecution  by  the  wife,  the  husband 
to  be  a  competent  and  compellable  witness. 
S.  10.    Defendants  to  be  competent  and  compellable  as  witnesses  on 
the  trial  of  an  indictment  instituted  for  the  purpose  of  trying  or  enforcing 
a  dvil  right  only. 

S.  II.  The  judge  may  tell  a  person  declining  to  answer  a  question  on 
the  ground  that  it  tends  to  criminate  him,  that,  if  he  answers  the  question 
satisfoctorily,  he  will  be  granted  a  certificate  which  may  be  pleaded  in  bar 
to  prosecution. 

S.  15.  Persons  present  at  legal  proceedings  may  be  compelled  to  give 
evidence  without  a  subpoena. 

SS.  18,  19.  A  husband  and  wife  are  not  to  be  compelled  to  disclose 
communications  made  by  one  to  the  other  during  marriage,  except  where 
husband  and  wife  are  parties  in  divorce  and  matrimonial  causes. 

In  a  proceeding  instituted  in  consequence  of  adultery,  no  witness  is  to 
be  liable  to  answer  questions  tending  to  show  that  he  has  been  guilty  <^ 
adultery,  unless  he  has  already  given  evidence  in  the  same  proceeding  in 
disproof  of  his  alleged  adultery. 

SS.  3o-a3  deal  with  questions  to  credit 

SS.  a4-3a  deal  with  the  protection  of  witnesses. 

S.  as  (i)  allows  the  Court  to  exercise  a  discretion  as  to  whether  a 
witness  shall  or  shall  not  be  compelled  to  answer  questions  put 
in  cross-examination  which  are  not  relevant  to  the  proceeding, 
except  in  so  fiar  as  they  affect  the  credit  of  the  witness  by 
injuring  his  character, 
(a)  (a)  {b)  {c)  define  the  limits  within  which  the  Court  shall  exercise 
that  discretion. 
S.  27.    This  section  enacts  that  any  person  who  prints  or  publishes  any 
question  which  the  Court,  having  disallowed  as  being  indecent  or  scandalous 
under  s.  a6  of  the  Act,  has  forbidden  to  be  published,  shall  be  liaUe  to 
punishment  for  contempt  of  Court. 

S.  35.    Two  witnesses  necessary  to  support  a  charge  of  perjury. 
S.  37.    A  person  shall  not  be  convicted  of  any  of  the  offences  against 
morality  mentioned   in  the  Third  Schedule   to  the   Act  upon    the  un- 
corroborated testimony  of  one  witness. 

S.  39.  On  the  trial  of  any  person  for  an  offence  of  such  a  nature  that 
proof  that  any  place  was  kept,  etc.,  for  gaming  purposes^  it  shall  be  presumed 
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that  any  person  found  playing  at  any  game  in  such  place  was  playing  for 
some  money,  wager,  or  stake. 

S.  40.  In  Customs  prosecutions  the  onus  lies  on  the  defendant  of 
establishing  his  innocence,  except  in  certain  specified  cases. 

S.  43  provides  that  in  a  newspaper  libel  action  the  plaintiff  be  non- 
suited unless  he  gives  evidence  on  his  own  behalf. 

S.  48.  The  testimony  of  a  plaintiff  in  an  action  for  breach  of  promise 
of  marriage  must  be  corroborated  by  some  material  evidence. 

S.  49.  "  In  an  action  to  recover  damages  for  seduction  brought  by  a 
parent  of  the  woman  seduced,  or  by  a  person  standing  to  her  in  the  place 
of  a  parent,  it  shall  not  be  necessary  to  allege  or  prove  that  she  was  in  the 
service  of  the  plaintiff,  or  that  he  sustained  any  loss  of  service  by  reason  of 
the  seduction." 

Apparently  there  is  nothing  in  this  section  to  prevent  a  parent  of  a 
woman  seduced,  who  has  sustained  no  loss  of  service,  and  her  employer, 
who  has  sustained  loss  of  service,  from  both  bringing  an  action  to  recover 
damages  for  the  same  seduction. 

S.  50.    Corroboration  required  in  cases  of  bastardy. 

SS.  57-73  deal  with  the  proof  of  certain  documents. 

S.  89.  A  copy  of  an  entry  in  a  banker's  book  shall  be  evidence  of  such 
entry,  subject  to  the  provisions  of  the  Act. 

SS.  97-106  deal  with  the  mode  of  taking  evidence. 

SS.  107-108  deal  with  depositions. 

Land  (No.  29). — Land  Act  Amendment  Act,  1906.  Further  amends 
the  Land  Act,  1898. 

S.  3  repeals  s.  5  of  the  principal  Act.  The  Governor  may  acquire 
from  any  person,  with  his  consent,  any  land  or  interest  in  land  which  he 
may  deem  it  advisable  to  acquire  for  any  purpose. 

S.  4  empowers  the  Governor  to  resume  land  from  pastoral  leases  for 
agricultural  settlement. 

S.  7.  The  Governor  may  establish  local  Land  Districts. 

S.  8.  The  Governor  may  appoint  a  District  Land  Board  for  any  land 
district 

S.  38.  The  Governor  may  declare  certain  lands  open  for  selection  as 
grazing  leases. 

S.  70.  The  Governor  may  declare  any  Crown  Lands  open  for  selection 
as  special  settlement  lands. 

Criminal  Law. — Criminal  Code  Amendment  Act  (No.  31)  amends  the 
Criminal  Code  (i  &  2  Edw.  VII,  No.  14). 

S.  2.  S.  20  of  the  Code  is  amended.  It  is  henceforth  provided  that 
punishment  inflicted  upon  a  prisoner  ahready  undergoing  sentence  may 
be  directed  to  take  effect  from  the  expiration  of  the  preceding  sentence, 
and  that  sentences  pronounced  together  may  be  directed  to  take  effect 
concurrently  or  cumulatively. 
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When,  upon  conviction,  a  question  of  law  is  reserved  and  the  convicted 
person  is  admitted  to  bail  pending  the  decision  of  the  Supreme  Court, 
the  period  during  which  he  has  been  at  liberty  upon  bail  shall  be  deemed 
not  to  have  been  served  under  the  sentence. 

S.  5.  A  new  section  is  inserted  in  the  Code.  Any  person  who,  without 
lawful  justification,  places  in  any  water-hole  upon  private  or  Crown  lands 
poisonous  or  noxious  matter,  rendering  it  unfit  for  human  consumption 
or  for  consumption  by  catde,  etc.,  is  guilty  of  a  misdemeanour. 

"On  any  prosecution  under  this  section  the  onus  lies  on  the  accused 
person  to  prove  all  facts  negatived  in  the  complaint  or  indictment." 

S.  7.  A  new  section  is  added,  rendering  directors,  offices,  or  agents  (A 
Companies  wilfully  making  false  statements  as  to  their  Company's  business, 
with  intent  to  increase  or  lower  the  market  value  of  the  Company's  shares, 
guilty  of  a  misdemeanour  punishable  with  two  years'  imprisonment  with 
hard  labour,  and  a  fine.  Proceedings  under  this  section  must  be  authorized 
by  the  Attorney-General. 

S.  8.  A  new  section  is  added,  making  it  a  misdemeanour  punishable  witii 
two  years'  hard  labour,  and  a  fine,  for  a  person  required  or  permitted  to 
give  certificates,  etc.,  of  births,  deaths,  or  marriages  to  give  information  false 
in  any  material  respect 

S.  12  amends  s.  558  of  the  Code.  Criminal  Courts  are  to  take  judicial 
notice  of  the  Attorney-General's  signature,  and  indictments  purporting  to  be 
signed  by  a  person  authorized  to  prosecute  are  to  be  deemed  to  be  duly 
signed  in  the  absence  of  proof  of  the  contrary. 

The  Attorney-General  or  other  person  authorized  to  prosecute  may  indict 
a  person  committed  for  trial  for  other  oflfences  than  those  mentioned  in  the 
commitment. 

S.  13  substitutes  for  s.  667  (ist  par.)  provisions  by  which  it  lies  in 
the  discretion  of  a  Court  trying  indictable  offences  to  reserve  a  question 
of  law  for  the  Supreme  Court  Provision  is  also  made  for  appeab  to 
the  full  Court  against  a  refusal  to  reserve  a  question  of  law. 

Other  Amendments.— SS.  185  (par.  7);  187  (par.  4)  of  the  Code 
s.  3  of  37  Vict,  No.  4,  and  s.  5  of  the  Criminal  Code  Amendment  Act, 
1904,  are  repealed. 

The  following  sections  of  the  Code  are  also  amended :  338,  4939501,  512, 
699,  670,  710. 

Hnnioipalities. — No.  32  is  a  long  Act  to  consolidate  and  amend  the 
law  relating  to  Municipalities. 

S.  10.  Municipalities  to  be  bodies  corporate,  with  a  common  seal. 

Boats. — No.  33  is  an  Act  to  amend  the  Boat  Licensing  Act,  187&. 

S.  I.  The  Act  to  be  read  as  one  with  the  Act  of  1878. 

S.  6  repeals  ss.  13  and  14  of  the  principal  Act 

S.  8  authorizes  eveiy  licensing  board  to  inquire  into  charges  of  in- 
competency or  misconduct  on  the  part  of  any  licensed  master  or  coxswain. 
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S.  9.  Every  licensing  board  may  make  regulations.  SS.  1-16  enumerate 
the  matters  on  which  such  regulations  may  be  made. 

S.  10.  Every  such  regulation  shall,  upon  approval  by  the  Governor  and 
publication  in  the  Government  Gautte,  have  the  force  of  law. 

Kmes  (No.  36).— An  Act  to  provide  for  the  Inspection  and  Regulation 
of  Mines. 

S.  5.  The  Government  may  appoint  inspectors  of  mines. 

S.  20.  No  person  to  act  as  manager  of  more  than  two  mines. 

S.  37  provides  for  arbitration  under  the  Act. 

S.  50.  Employers  to  satisfy  themselves  of  the  safety  of  the  appliances 
in  use,  and  failure  to  report  danger  to  be  an  offence  under  the  Act. 

S.  53.  No  boy  under  the  age  of  sixteen  years,  and  no  female,  shall 
be  employed  below  ground  in  any  mine. 

Mlsoellaiieom  Acts: 

Agricultural  Bank, — No.  15  consolidates  and  amends  the  law  relating 
to  the  Agricultural  Bank. 

Dividend  Duties. — No.  30  amends  the  Dividend  Duties  Act,  1902. 

Savings  Bank, — No.  9  changes  the  name  of  the  Post  Office  Savings 
Bank  to  "Government  Savings  Bank,"  and  consolidates  and  amends  the 
law  relating  to  it. 

Prisons, — No.  9,  Prison  Amendment  Act,  1906. 

8.    PAPUA  (BRITISH   NEW  GUINEA). 

{Contributed  by  \i.  F.  Craibs,  Esq.] 

Ordinances  passed — 10. 

By  Proclamation  of  the  Governor-General  of  the  Commonwealth  of 
Australia,  published  on  September  i,  1906,  the  style  of  the  Possession  of  British 
New  Guinea  was  altered  to  that  of  the  Territory  of  Papua,  and  the  Papua 
Act,  1905,  ^  of  the  Commonwealth  Legislature  was  brought  into  operation 
on  September  i,  1906. 

Three  Ordinances  were  made  in  1906  before  this  Proclamation  took 
effect 

Nos.  I  and  3  are  Appropriation  Ordinances. 

Pearl  Buyers. — No.  2  prohibits  the  purchase  of  pearls  from  aboriginal 
natives  of  British  New  Guinea  by  persons  not  having  licences  granted  under 
the  Act.    A  licence  fee  of  ;£so  is  levied. 

Seven  Ordinances  were  made  by  the  Papuan  Legislature  under  the  new 
system  of  government  Of  these,  one  (No.  10)  is  an  Appropriation 
Ordinance. 

Boyal  Commisiioni. — No.  4  provides  machinery  for  the  execution  of 
Commissions  of  Inquiry  issued  by  the  Governor-General  of  the  Australian 
»  See  Journal,  1906^  pp.  434,  463. 
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Cominonwealth.  A  Royal  Commission  bad  been  issued  by  the  Governor- 
General  on  August  37,  1906,  to  inquire  into  and  report  upon  the  present  con- 
ditions, including  the  methods  of  government,  of  British  New  Guinea,  and 
upon  the  best  means  for  their  improvement  The  Ordinance  empowers 
the  Commissioners  to  send  for  witnesses  and  documents  and  to  examine 
witnesses  on  oath  or  affirmation,  imposes  penalties  for  refusal  to  attend 
or  to  produce  documents  or  to  be  sworn  or  give  evidence  and  fidse  evidence. 

LandiL — No.  5,  which  repeals  the  Land  Ordinance,  1899,  ^  r^;izlales 
dealings  with  lands  in  Papua  under  s.  41  of  the  Papua  Act,  1905.  It  was 
reserved  for  the  pleasure  of  the  Governor-General  uid  was  assented  to  od 
November  13,  1906.'  Save  as  specially  provided  in  the  Ordinance,  natives 
are  denied  power  to  sell,  lease,  or  otherwise  deal  with  or  dispose  of  lands, 
and  their  contracts  to  do  any  of  these  things  are  void  (s.  3).  The  pr6hit»- 
tion  does  not  apply  to  natives  who  by  will  or  intestacy  have  acquired  land 
alienated  by  the  Crown;  but  their  contracts  dealing  with  inch  land  are 
not  valid  unless  approved  by  the  Curator  of  Intestate  Estates  (s.  4).  The 
Crown  may  lease  or  purchase  lands  from  natives  (s.  5) ;  the  documents  of 
lease  or  purchase  must  be  authenticated  in  a  manner  to  be  prescribed  (s.  6). 
The  Crown  may  also  lease  or  re-purchase  land  the  subject  of  a  Crown  giant 
(s.  7),  and  may  take  possession  of  waste  or  vacant  land  (s.  8).  The  fee 
simple  of  Crown  lands  may  not  be  sold:  and  the  longest  interest  which 
may  be  created  is  a  lease  for  ninety-nine  years,  reserving  all  mineials 
eicept  coal  (s.  9).  Except  for  temporary  purposes  or  by  virtue  of  some 
right  or  possession  under  this  or  some  other  ordinance,  only  natives  may 
occupy  land  owned  by  natives,  and  no  person  may  occupy  Crown  land  (s.  9). 

Laige  powers  are  given  as  to  the  reservation  from  lease  of  land  which  is 
or  may  be  required  for  certain  specified  purposes,  including  defence,  quays  and 
harbours,  means  of  communication,  camping-places  for  travelling  stock,  and 
reservoirs,  markets,  schools  and  places  of  non-scholastic  instruction,  public 
recreation  and  for  cemeteries  (s.  32). 

For  the  first  five  of  these  purposes  the  Lieutenant-Governor  may  by  notice 
gazetted  acquire  or  reserve  land  on  paying  full  compensation  to  be  assessed 
in  manner  to  be  provided  by  regulations  (s.  33). 

Qaaiaatiiie.— Ordinance  No.  7  amends  the  law  of  quarantine,  which 
rests  on  the  adopted  Queensland  Quarantine  Act  of  1886. 

The  Ordinance  requires  vessels  arriving  from  beyond  the  Territory  to 
hoist  a  blue  flag  known  as  the  visiting  flag  (s.  3) ;  until  pratique  has  been 
granted  the  vessel  may  not  communicate  with  the  shore,  nor  may  any  one 
go  alongside  except  the  pilot  and  the  health  officer  (ss.  i,  3). 

Special  regulations  may  be  made  as  to  vessels  arriving  at  Woodlaik 
Island  and  proceeding  to  a  port  in  Papua  (s.  4).' 

*  JournflJ,  N.S.  1900^  p.  580. 

'  Pd^iM  (HM#i)te,  December  18,  1906. 

'  The  regulations  were  published  In  the  Pt^ua  GtutUt  of  January  19^  1907. 
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Quarantine  when  ordered  is  performed  at  the  quarantine  ground'  or 
such  other  place  as  the  health  officer  directs  (s.  2).  Power  is  given  to 
mitigate  the  penalties  for  breach  of  the  provisions  of  the  Act  of  1886  (s.  5). 

Inflaminahlft  Oils. — Ordinance  No.  8  amends  the  Queensland  Navigation 
Act  of  1876  .as  adopted  *  by  declaring  that  the  term  *' explosive  "  in  Pt.  VII. 
thereof  shall  be  construed  to  include  naphtha,  kerosene  and  all  other 
inflammable  oils  (s.  i).  The  amended  definition  does  not  apply  to  ss.  171 
and  172  of  the  Act  of  1876.  The  penalty  under  s.  164  as  to  explosives 
other  than  gunpowder  is  altered  to  a  fine  not  exceeding  ;i^2o,  or  in  default 
of  payment  imprisonment  with  or  without  hard  labour  for  not  over  three 
months  (s.  4). 

Oriminal  Law. — Ordinance  No.  9  amends  s.  664  of  the  Queensland 
Criminal  Code,  1899,  as  adopted  for  the  Territory,  by  allowing  the  ad- 
ministration to  prescribe  whether  sentence  of  death  is  to  be  executed 
within  or  without  a  prison.' 

Idquoor. — ^An  Ordinance  (No.  6)  for  amending  the  liquor  laws  of  Papua 
by  setting  up  a  system  of  local  option  vote  was  disallowed  by  the  Governor- 
General.^ 


9.    FIJI. 

[Contributed  by  W.  F.  Craies,  Esq.] 

Ordinances  passed — 21. 

Consolidation  and  Interpretation. — In  1906  a  new  8vo  edition  was  issued 
of  the  Ordinances  from  1875 — '9^5*  '^^^  edition  is  a  consolidation  and  not 
merely  a  reprint.  It  was  prepared  under  the  authority  of  an  Ordinance 
of  1903,  *  and  is,  as  to  the  Ordinances  contained  in  it,  the  sole  and  proper 
Ordinance-book  of  the  Colony.  As  part  of  the  process  of  the  consolidation 
the  numbers  of  the  Ordinances  in  the  new  edition  have  been  changed  from 
those  given  in  the  former  yearly  issues  of  the  Ordinances.  The  arrangement 
of  the  edition  is  chronological  and  not  under  titles.  The  index  refers  the 
reader  not  to  the  page  of  the  edition,  but  to  the  year,  number,  and  section 
of  the  Ordinance  indexed. 

Interpretation. — Ordinance  No.  18  of  1906  repeals  Ordinance  a  of  1875 
and  lays  down  rules  of  interpretation  based  mainly  on  the  Imperial  Inter- 
pretation Act  of  1889  (53  &  53  Vict  c.  63),  but  partly  on  the  Australian 

>  Viz.  Fort  Moresby  and  Samarai.    See  regulations  gazetted  December  21,  1906. 

*  The  chief  Ordinance  regulating  the  adoption  of  Queensland  Acts  in  British  New 
Guinea  is  No.  4  of  1888. 

■  See  Pa/wa  GomMt,  Januaiy  19,  1907,  p.  3. 
«  See  Papua  GaaHK  January  19^  1907,  p.  5. 

*  Journal,  N.S.  1904,  p.  38a.  Certain  revisions  effected  by  Ordinance  No.  9  of  1906 
are  embodied -in  this  edition. 

aa 
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Commonwealth  Act    No.   2  of   190X  (see   Journal,  N.S.    1902,  p.  250). 
Incidentally  it  requires  judicial  notice  to  be  taken  of  Proclamations  (s.  18). 

nnanoe. — Ordinances  Nos.  i  and  la  are  Appropriation  Ordinances. 

Im]ttigration.*-Two  Ordinances  deal  with  immigrants. 

Polynesian. — No.  4  amends  the  Polynesian  Immigration  Ordinance  (No. 
ai)of  1888^  by  abolishing  the  Public  Trust  Account  and  the  Polynesian 
Immigration  Fund  created  under  that  Ordinance,  and  by  transferring  to  the 
general  revenue  account  of  the  Colony  the  balance  standing  to  the  credit  of 
the  account  and  fund  (s.  3).  It  places  upon  the  general  revenue  the  charges 
formerly  borne  by  the  account  and  fund,  including  the  cost  of  returning 
immigrants  to  the  places  where  they  were  recruited,  and  the  payment  to 
immigrants  of  sums  paid  into  the  account  as  their  wages  by  employers 
before  May  17,  1906  (s.  4).  The  Ordinance  makes  new  provision  for 
the  payment  of  wages  of  indentured  immigrants.  The  wages  are  to  be 
paid  by  the  employer  to  the  magistrate  of  the  district  in  which  the  immigrant 
is  indentured,  a  wages  list  is  lodged  where  the  payment  is  made,  and  the 
payment  is  certified  therein  by  the  magistrate. 

The  magistrate  pays  to  the  immigrant  not  more  than  one-quarter  of 
the  wages  paid  in,  and  the  balance  is  transferred  to  the  Polynesian  Wages 
Account  and  paid  over  to  the  immigrant  when  his  indentures  expire.  Sums 
left  unclaimed  for  five  years  after  they  fall  due  are  transferred  to  the  general 
revenue  account  (ss.  5-10). 

The  right  to  have  a  free  return  passage  home  is  restricted  to  the  case 
of  immigrants  coming  to  the  Colony  after  May  17,  1906,  who  are  entitled 
to  a  free  passage  home  within  ten  years  of  the  time  when  the  right  first 
accrued.  This  applies  to  cases  where  the  immigrants  re-indenture  them- 
selves instead  of  returning  home  on  the  completion  of  their  first  indentures. 
The  right  extends  to  children  of  immigrants  entering  the  Colony  with  them 
till  they  are  twenty-four,  and  to  children  bom  in  the  Colony  till  they  are 
twelve  (s.  11). 

Certain  amendments  are  made  in  the  provisions  for  extending  indentures 
(s.  12),  and  provision  is  also  made  for  allowing  under  conditions  the  temporary 
transfer  of  an  indentured  immigrant  from  one  to  another  plantation  of  his 
employer  (s.  13). 

Indian. — Ordinance  No.  8  makes,  as  to  free  return  passages  for  Indian 
immigrants  entering  the  Colony  after  May  17,  1906,  and  their  children, 
arrangements  similar  to  those  above  stated  as  to  Polynesians.  But  the 
free  return  passage  must  be  claimed  within  two  years  of  the  time  when 
the  right  to  it  first  accrued. 

Liiiiatio8« — Ordinance  No.  19  puts  an  end  to  the  Lunatic  Immigrants 
Fund,^  and  transfers  to  general  revenue  the  balances  to  the  credit  of  the  fund 
and  imposes  on  the  general  revenue  the  charges  formerly  foiling  on  the  fund. 

*  Printed  in  the  new  Ordinance-book  as  No.  5  of  1888. 

'  Created  under  the  Public  Lunatic  Asylum  Ordinance  (No.  3)  of  1884,  s«  45. 


AUSTRALASIA:    FIJI.  341 

Kattor  and  Servant — No.  7  amends  the  Masters  and  Servants  Ordinance 
(No.  9)  of  1890*  by  substituting  for  the  words  "  fixed  rate  of  ax.  for  every 
month  over  which  the  contract  shall  extend''  a  sliding  rate,  viz.  *'such 
rate  per  month  of  the  term  of  the  contract  as  the  Governor  in  Council  may 
prescribe  as  the  rate  at  which  the  native  tax  may  be  commuted  in  the  district 
where  the  contract  of  service  is  made." 

Sea  Canriage. — Ordinance  No.  14  applies  to  ships  carrying  goods  from 
the  Colony  to  places  outside  the  provisions  of  the  Australian  Commonwealth 
Act,  1904,  No.  14,  ss.  5-8  declaring  void  and  prohibiting  the  insertion  in 
shipping  documents  of  clauses  relieving  from  liability  for  damage  caused 
by  improper  storage,  condition  of  the  hold,  and  improper  manning  and 
equipment,  and  implying  certain  clauses  in  the  bill  of  lading. 

Criminal  Proeednre. — Ordinance  No.  15  '  fixes  the  dates  for  the  ordinary 
sessions  of  the  Supreme  Court  for  criminal  business,  viz.  April  21,  July  si, 
September  21,  and  December  i,  and  empowers  the  Chief  Justice  to  adjourn 
the  ordinary  sessions  or  to  hold  special  additional  sessions.  It  further  provides 
for  the  summoning  of  assessors  for  criminal  trials  in  the  Supreme  Court 

Criminal  Bvidenoe. — Ordinance  No.  17  is  an  adaptation  to  the  Colony 
of  ss.  1-3  of  the  Imperial  Criminal  Evidence  Act,  1898  (61  &  62  Vict  c.  36)* 

Bailwayi  and  Bridgee. — Ordinance  No.  10  amends  s.  i  of  Ordinance 
No.  3  of  1896'  and  provides  for  the  punishment  on  summary  conviction 
of  persons  injuring  or  attempting  to  injure  bridges  or  to  injure  or  obstruct 
railways  or  tramways,  or  throwing  missiles  at  engines  or  trains. 

Poliee. — Ordinance  No.  13  amends  a  mistake  in  the  Constabulary 
Ordinance,  No.  16  of  1905.* 

Defence. — Ordinance  No.  3  repeals  the  Volunteer  Ordinance,  1898  *  (s.  2), 
and  provides  for  the  establishment  of  a  rifle  association  in  and  for  the  Colony 
(s.  3)  formed  of  the  members  of  rifle  clubs  duly  formed  in  accordance  with 
regulations  made  by  proclamation  of  the  Governor,  but  to  be  submitted 
to  the  Legislative  Council  for  their  approval.  The  subjection  of  the  clubs 
to  the  regulations  is  conditional  on  their  passing  a  resolution  declaring 
willingness  to  come  under  the  regulations  (s.  8). 

In  case  of  actual  or  apprehended  invasion  or  of  disturbance  threatening 
the  security  of  life  or  property,  the  Governor  may  by  proclamation  call 
out  for  actual  service  the  whole  association  or  any  specified  club  or  clubs. 
Disobedience  to  the  call  entails  penalties ;  but  the  service,  except  by  consent 
of  the  member,  must  be  within  the  limits  of  the  Colony.  The  Ordinance 
also  provides  for  military  command,  discipline  and  pay.* 

*  Printed  aa  No.  2  of  1890  in  the  new  Ordinance-book. 

'  This  Ordinance  repeals  ss.  2  and  64  of  the  Criminal  Procedure  Ordinance,  No.  10 
of  1875,  printed  in  the  new  Ordinance-book  as  No.  4  of  1875. 
"  Journal,  O.S.  voL  ii.  p.  207. 
I  *  Journal,  1906,  p.  466.    In  the  new  Ordinance-book  this  Ordinance  is  No.  7  of  1905. 

*  Journal,  N.S.  voL  i.  p.  $18. 

*  Regulations  made  under  the  Ordinance  were  proclaimed  on  June  11, 1906. 
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Dogi.— Ordinance  No.  a— irtiich  repeals  and  re-enacts  with  ameadmoits 
the  Dog  Registration  Ordinance  (No.  15)  of  1884  ^—consists  of  two  parts. 
The  first  makes  provision  for  dealing  with  dogs  which  are  dangerous  to 
person  or  property.  The  provisions  of  Part  I.  (re-enacting  part  of  the 
Ordinance  of  1884)  are  stringent  Besides  clauses  empowering  magistrates 
to  order  dangerous  dogs  to  be  destroyed  or  kept  under  control  (s.  6)  and 
requiring  owners  to  muzzle  dogs  known  to  be  dangerous  or  to  have  injured 
any  person  or  cattle  or  any  domestic  animal  (s.  7),  penalties  are  imposed 
on  a  person  whose  dog  in  a  public  place  rushes  at  or  attacks  any  person, 
horses,  cattle,  or  domestic  animal  (s.  8).  The  rule  as  to  scienter  is  abdisfaed 
as  to  all  injuries  done  by  dogs  (s.  11).  Any  person  who  sees  a  dog  at 
large  biting  or  attacking  any  person  or  any  horse,  cattle,  or  poultry,  or  who 
is  himself  attacked  or  bitten,  may  destroy  the  dog  (s.  9),  and  when  a  dog 
is  running  at  large  among  and  worrying  cattle  or  poultry  the  owner  of  the 
animals  or  his  servant  or  agent  may  destroy  the  dog  (s.  10). 

The  second  part  of  the  Ordinance  operates  only  in  places  where  it  is 
brought  into  force  by  proclamation  of  the  Governor  (s.  4  [2]).  It  continues 
the  system  of  registration  of  dogs  established  in  1884  at  a  fee  of  2X.  6^, 
The  only  novel  provision  is  that  for  a  system  of  badges  and  for  the  seizure 
of  badgeless  dogs  (ss.  24-7).  In  the  case  of  native  towns  provision  is 
made  for  registering  two  dogs  without  fee  in  the  name  of  the  chief  of  the 
town  (ss.  30,  31). 

Towns.— Ordinance  No.  $  *  establishes  for  every  town  a  Valuation  Appeals 
Board  to  hear  appeals  against  assessments  by  the  Town  Board.  The 
tribunal  consists  of  the  stipendiary  magistrate  and  two  members  appointed 
by  the  Governor  (s.  2).  It  also  gives  town  boards  power  to  make  bye-kws 
as  to  lights  on  vehicles  (s.  4). 

Shops. — Ordinance  No.  11  provides  for  the  early  closing  of  shops  and 
regulates  the  hours  of  employment  therein.  The  closing  times  are  sevea 
and  ten  o'clock  on  Saturdays  and  all  day  on  public  holidays ;  and  assistants 
may  not  be  kept  for  more  than  half  an  hour  after  closing  time  (s.  3). 

Erait  Saport. — Ordinance  No.  21  makes  a  licence  necessary  to  authorise 
export  fruit  beyond  a  small  quantity  of  bananas,  and  provides  i€x  the 
inspection  of  fruit  for  export  to  see  that  it  is  in  accordance  with  the 
regulations  as  to  condition,  eta 

lUssionary  Ships. — Ordinance  No.  20  exempts  missionary  vessels  from 
harbour  dues  levied  under  the  Harbour  Ordinance,  No.  2  of  1880.' 

Water  Supply.— Ordinance  No.  6  amends  the  Swan  Water  Sapplj 
Ordinance  (No.  12)  of  1886^  by  distinguishing  between  rates  ior  domestic 

>  Printed  in  the  new  Ordinance-book  as  No.  8  of  1884. 

'  This  Ordinance  repeab  s.  56  of  the  Towns  Ordinance  (  No.  16)  of  1883,  printed  ia 
the  new  Ordinance-book  as  No.  5  of  1883. 

'  Printed  in  the  new  Ordinance-book  as  No.  i  of  i88a 
*  Printed  in  the  new  Ordinance-book  as  No.  6  of  1886. 
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and  non-domestic  purposes  (s.  2)  and  by  revision  of  the  power  of  the  Water 
Commissioner  as  to  pipes,  inspection,  repairs,  meters,  and  the  charges  for 
non-domestic  supply  and  supply  to  vessels. 

Lands  Aoqviaition.— By  Ordinance  of  the  Colony  (1878  No.  i.  Crown 
acquisition,  and  1905  ^  No.  14,  native  lands)  power  has  been  given  to  acquire 
lands  for  public  purposes.  The  definition  of  public  purposes  in  these  acts 
is  extended  by  Ordinance  No.  16  of  1906,  so  as  to  exclude  any  undertaking, 
proposal,  or  policy  which  appears  to  the  Governor  in  Council  desiraUe  or 
directly  benefiting  the  Colony. 


10.  THE  DOMINION  OF  NEW  ZEALAND. 

[Contributed  by  Godfrey  R.  Benson,  Esq.] 

Acts  passed — Public,  65  ;  Local  and  Personal,  39 ; 
Private,  deemed  to  be  Public,  3. 

PuUio  Sevenues  Acts  Amendment  (No.  i).— This  Act  was  passed  in 
a  special  Session  of  Parliament,  to  make  the  provision  for  the  public  service 
which  became  necessary  owing  to  the  late  date  of  the  r^;ular  Session  and 
the  consequent  delay  in  the  passing  of  the  Appropriation  Act 

Supply. — Nos.  3  and  6  are  Supply  Acts. 

Opium  Prohibition  Aot  Amendment  (No.  3).— Persons  permitted  to  sell 
opium  having  aheady  been  required  to  keep  a  record  of  every  sale,  this  Act 
requires  purchasers  from  them  to  keep  a  similar  record  of  every  purchase. 

Begiftration  of  Births  Bztension  (No.  4).— This  is  an  Act  such  as  has 
twice  before  been  passed,  giving  a  time  within  which  births,  for  the  registra- 
tion of  which  the  due  time  has  already  expired,  may  be  registered. 

Payment  of  Jurors  (No.  5).— This  Act  cuts  down  the  remuneration  of 
common  jurors  from  loj.  a  day  to  Zs.  a  day,  when  they  attend  more  than 
four  hours,  and  4J.  a  day  in  other  cases. 

Fire  Brigades  (No.  7).-^This  Act  provides  for  the  establishment,  in 
each  of  the  principal  towns  and  of  such  other  districts  as  may  at  any  time 
be  decided  by  the  Governor  in  Council^  of  a  Fire  Board,  with  members 
elected  by  the  insurance  companies  and  the  local  authority  respectively 
and  a  member  to  be  appointed  by  the  Governor,  which  Board  will  be 
charged  with  the  maintenance  and  control  of  a  fire  brigade.  The  estimates 
of  the  Board,  after  approval  by  the  Minister  charged  with  the  administration 
of  the  Act,  are  to  be  met  by  a  rate  on  Government  property,  a  contribution 
from  the  insurance  companies,  and  a  contribution  from  the  local  authorities 
The  Board  will  have  power  to  make  bye-laws  in  regard  {inter  alia)  to  the 
storage  of  inflammable  substances,  including  hay  and  straw ;  and  the  Super- 
intendent appointed  by  the  Board  will  have  free  access  to  all  buildings  to 
>  Jouma],  N.S.  vol  vii.  p.  466. 
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see  that  the  requirements  of  such  bye-laws  are  fulfilled  No  buildiiig  may 
be  used  for  any  sort  of  public  gathering  unless  it  is  provided  to  the  satis- 
fisiction  of  the  Superintendent  with  means  of  escape  in  case  of  fire.  Damage 
done  to  property  by  the  Superintendent  in  putting  down  a  fire  is  to  count 
for  purposes  of  insurance  as  damage  done  by  fire. 

Habitual  Criminalf  and  OfBmden  (No.  8).— This  most  important  Act 
provides  means  whereby  an  habitual  criminal  may,  upon  conviction  for 
an  ofience,  be  duly  dealt  with  as  an  habitual  criminal  and  not  merely 
punished  for  that  particular  ofience.  A  person  who  has  been  twice  convicted 
of  any  ofience  of  a  class  comprising  certain  sexual  offences  and  abortion, 
or  who  has  been  four  times  convicted  of  any  ofiience  of  a  class  comprising 
wounding,  housebreaking,  theft,  fidse  pretences  and  otiier  offences  against 
property,  may,  if  again  convicted  upon  indictment  of  an  ofience  coming 
within  either  of  these  classes,  be  declared  by  the  judge  to  be  an  habitaal 
criminal.  Further,  any  such  person,  or  any  person  who  has  been  convicted 
six  times  of  any  of  certun  offences  of  a  less  serious  character,  may,  if 
again  convicted  by  a  magistrate  of  any  of  the  last-named  ofiiences,  be  sent 
by  him  before  a  judge  for  treatment  as  an  habitual  offender.  A  person 
thus  declared  to  be  an  habitual  criminal  will  be  liable  to  detention  in  a 
special  reformatory  prison  during  the  Governor's  pleasure.  He  will  have, 
however,  the  right  of  applying  at  any  time  to  the  Supreme  Court  or  a 
judge  thereof  for  a  recommendation  that  ''having  sufficiently  reformed, 
or  for  othef  good  and  sufficient  reason  "  he  may  be  discharged.  The  Court 
or  judge  will  then  "make  inquiry  in  such  manner  as  may  be  deemed 
fitting."  If  thereupon  the  Court  or  judge  recommends  his  discharge,  the 
Governor  may  dischai;ge  him,  but  may  at  the  same  time  order  him  (under 
penalty)  to  report  himself  periodically  during  two  years  (or  less),  if  still  in 
New  Zealand,  to  some  Probation  Officer  under  the  First  Offenders'  Probation 
Act,  1886.  If  during  such  period  he  is  convicted  either  of  £ulure  duly 
to  report  himself,  or  of  any  offence  punishable  with  more  than  three  months' 
imprisonment,  the  Court  (including  a  Court  of  summary  jurisdiction)  before 
which  he  is  convicted  may  reconmiit  him  to  the  reformatory  prison  for  de- 
tention during  the  Governor's  pleasure.  Persons  detained  in  reformatory 
prisons  are  to  be  employed  in  labour,  and  credited  with  wages  which  will 
either  be  applied  to  the  nuuntenance  of  their  wives  and  children  (if  any), 
the  balance  (if  any)  being  paid  over  to  the  prisoners  themselves  upon  their 
discharge. 

Government  Valuation  of  Land  Act  Amendment — ^No.  9. 

Training-ships  (No.  10). — ^This  Act,  which  is  a  good  example  of  the 
extent  to  which  New  Zealand  legislation  leaves  the  Executive  Government 
to  settle  details  for  itself,  empowers  the  Governor  in  Council  (in  the  matter 
of  appointments,  the  Governor  alone)  to  do  all  that  may  be  necessary  for 
the  establishment  and  maintenance  of  training-ships,  the  expenses  to  be 
paid  out^of  moneys  appropriated  bom  time  to  time  by  Parliament. 


AUSTRALASIA:   THE  DOMINION  OF  NEW  ZEALAND.    345 

Sato  of  Bzploilyef  (No.  ix).— This  Act  provides  for  the  licensing  of 
dealers  in  and  carriers  of  explosives,  and  the  prohibition  of  sale  or  carriage 
of  them  by  unlicensed  persons.  It  requires  every  sale  of  explosives  to 
be  entered  in  a  book,  and  all  explosives  to  be  delivered  in  marked  packages. 
It  prohibits  the  sale  of  these  to  persons  under  fifteen  years  of  age.  It 
also  prohibits  such  sale  to  persons  unknown  to  the  vendor  except  in  the 
presence  of  a  witness  who  is  known  to  the  vendor  and  knows  the  purchaser, 
and  who  with  the  buyer  must  sign  the  required  entry  in  the  vendor's  book. 

Bank  Shaias  Tn^ls(iMr  (No.  12).— This  is  an  amending  Act  apparently 
intended  to  remove  an  obstacle  to  the  transfer  of  bank  shares  outside  the 
Dominion. 

lUhtxiM  Oouervatioii  Act  Amendmont  (No.  13).— Most  of  the  provisions 
of  this  Act  are  for  the  furtherance  of  the  acclimatisation  of  salmon  and  trout. 

Jnbilae  Liftitatiim  for  the  Blind  (No.  14).— This  Act  alters  the 
constitution  of  the  Board  of  the  Jubilee  Institute  for  the  Blind  at  Auckland, 
so  that  the  trustees  shall  be  appointed  partly  by  the  Governor  and  partly 
by  the  voluntary  subscribers.  It  also  requires  the  Institute  to  admit  such 
children  between  seven  and  sixteen  years  of  age  as  the  Minister  of  Education 
may  send  there,  and  authorises  the  Government  to  pay  for  their  maintenance 
and  education  there. 

Workers'  Dwellixigt  Aot  Amendment  (Na  15).— This  Act  amends  the 
definition  of  '' workers"  in  the  principal  Act  by  raising  the  limit  of  income 
from  ^156  to  jC^oo.  It  also  permits  the  poorer  applicant  to  be  preferred 
when  two  or  more  workers  apply  for  the  same  dwelling. 

Savingt-lMiik  Profit  (No.  16).— This  Act  authorises  the  remuneration 
out  of  profits  of  trustees  of  savings-banks,  and  extends  to  the  whole  country 
a  power,  previously  confined  to  the  Provincial  District  of  Otago,  to  pay  over 
profits  of  a  savings-bank  to  other  charitable  institutions,  such  as  hospitals. 

Banth  Idaad  Landlasi  Bativas  (No.  17).— This  Act  provides  for  the 
setting  apart  of  Crown  lands  in  the  South  Island  as  reserves  for  landless 
natives,  and  the  settlement  of  such  natives  upon  them  with  close  restrictions 
upon  their  power  of  alienating  the  lands  allotted  to  them.  When  in  this 
process  of  settlement  an  unmistakably  large  area  of  land  has,  through 
mistake,  been  allotted  at  first  to  any  native  family,  part  of  it  may  be  taken 
back  by  the  Native  Land  Court  and  held  by  the  Crown  "as  an  endowment 
for  the  recreation  and  education  of  natives." 

Private  Hospitals  (No.  18).— This  Act  requires  private  hospitals  to  be 
licensed.  Before  such  licence  is  given  the  Inspector-General  of  Hospitals 
must  be  satisfied  as  to  the  fitness  of  the  buildings,  etc.,  and  the  Minister 
administering  the  Act  must  be  satisfied  as  to  the  fitness  of  the  Ucence^ 
holder.  The  Minister  may  cause  any  licensed  hospital  to  be  inspected  and 
may  revoke  the  licence  at  his  discretion. 

Oovommont  Advaaoof  to  Bottlers  (No.  19).— This  is  in  the  main  a 
consolidating  Act. 
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nroinns  (No.  ao).— This  Act  prohibits  sale  to  or  possession  by  persons 
under  sixteen  of  firearms  or  ammunition. 

Agxieultiinl  Implamgnt  yanuheture,  Impartatioii,  and  Sale  (No.  21).— 
This  Act  continues  the  Act  of  1905  for  a  year  more. 

Pablio  Baraniies  (Bo.  2)  (No.  sa).— This  is  an  Act  to  facilitate  the 
carrying  on  of  the  public  service  in  the  event  of  delay  in  any  year  in 
the  granting  of  Supply. 

Unelasriflad  Sodetias  Kegistration  Aet  Amendmaat— No.  33. 

Vaw  Zealand  Loans  Aet  Amendment  (No.  24).— This  Act  institutes  (not 
on  a  liberal  scale)  sinking  funds  for  the  redemption  of  the  loans  hitherto  raised 
for  war  and  defence  purposes,  and  also  for  the  loans  raised  for  purposes  of  the 
Lands  Settlement  Acts.  The  Colonial  Treasurer  is  without  further  appro- 
priation to  pay  into  each  of  these  sinking  funds  x  per  cent,  per  annum  of  the 
amount  of  the  loans  concerned.  The  former  of  these  iiinds  is  to  be  accumu- 
lated at  compound  interest  by  the  Public  Trustee  till  1945.  In  the  case  of 
the  latter  fund  the  Public  Trustee  is  directed,  till  the  Colonial  Treasurer 
demands  the  money  for  redemption  or  further  investment  for  lands  settle- 
ment, to  invest  it ''  on  securities  yielding  the  highest  rate  of  interest.'* 

Hew  Zealand  Jntamational  Xzhibitioa  (No.  35).— This  interesting  Act 
(in^  aiia)  eiuibles  the  Governor  in  Council  to  suspend  or  modify  for  the 
benefit  of  the  New  Zealand  International  Exhibition  the  provisions  oi  ^ 
Industrial  Conciliation  and  Arbitration,  Factories,  and  Shops  and  Offices  Acts, 
and  also,  in  the  case  of  visitors  to  the  exhibition  and  exhibitors,  those  of  the 
Chinese  Immigrants  and  Immigration  Restriction  Acts,  and  to  remit  or  reduce 
customs  duties.  On  the  other  hand  it  applies  to  the  Exhibition  the  laws 
relating  to  the  fencing  of  machinery  and  to  defective  machinery. 

Customs  Duties  A^jostment  (No.  36).— On  June  8,11906,  the  Government 
of  New  Zealand  and  Australia  entered  into  a  provisional  agreement  for 
"reciprocal  and  preferential  concessions  in  certain  customs  duties";  and 
on  August  30  of  the  same  year  a  resolution  of  the  House  of  Representatives 
audiorised  the  collection  of  duties  in  accordance  with  this  agreement  pending 
its  consideration  by  Parliament;  but  on  October  3  of  the  same  year  the 
House  of  Representatives  decided  not  to  ratify  the  agreement  This  Act  was 
accordingly  passed  in  order  that  the  duties  levied  in  pursuance  of  the  resolu- 
tion of  August  30  should  be  deemed  to  have  been  in  force  from  that  date 
till  October  4,  and  the  previously  lawful  duties  be  deemed  to  have  revived 
on  the  latter  date.  It  provides  further  for  the  refunding  of  the  excess  paid 
in  cases  when  the  efiect  of  the  resolution  of  August  30  was  to  raise  the  duty. 

Aid  to  PuUio  Works  and  Land  Settlement  (No.  37).— This  Act  authorises 
the  expenditure  of  ^^450,000  on  railway  construction,  ^75i00o  on  additional 
rolling  stock,  ^^400,000  on  roads,  etc.,  to  open  up  "  back  blocks,"  ^25^000 
on  the  like  for  the  purpose  of  the  gold-fields,  and  ^^50,000  on  extension  of 
telegraphs. 

Juvenile  (Mbnders  (No.  28). — ^This  Act  requires  the  poUoe  and  magistrates 
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to  make  arxangements  for  the  hearing  of  cases  against  offenders  under  six- 
teen years  of  age  at  special  sittings  and  not  at  the  ordinary  court-house,  for 
the  exclusion  of  the  general  public  from  the  court  during  such  sittings,  and 
for  avoiding,  whenever  possible,  the  detention  of  such  offenders  in  a  gaol 
or  lock-up  pending  trial. 

Local  Bodies  Loans  Act  Amendment — No.  39. 

Public  Works  Act  Amendment  (No.  30). — It  may  be  consoling  to  some 
writers  to  find,  from  one  of  the  amendments  in  this  Act,  that  the  authors  of 
the  compiled  Public  Works  Act  of  1905  succeeded  in  one  secdon  in  saying 
the  exact  converse  of  what  they  meant.  The  most  important  provision  of 
this  Act  empowers  the  Government  to  undertake  works  for  utilising  water 
power  to  generate  electrical  energy,  and  for  the  transmission,  use,  supply, 
and  sale  of  electrical  energy. 

Post  Office  Act  Amendment  (No.  31).— One  of  the  provisions  of  this  Act 
extends  to  libellous  matter  and  to  advertisements  of  lotteries  or  ''  schemes 
of  chance,"  the  drastic  powers  which  the  Postmaster-General  already  possessed 
for  the  interception  and  destruction  of  indecent  or  immoral  printed  or  written 
matter. 

Motor  Bcpilation  (No.  32).— This  is  mainly  a  consolidating  Act.  There 
is  not  in  New  Zealand  a  general  speed-limit  for  motors,  though  of  course  a 
special  speed-limit  can  be  imposed  for  a  particular  place  by  bye-law.  The 
r^stration  of  motors  is  a  measure  which  can  be  adopted  by  local  authorities 
at  their  direction.    No  licence  is  required  for  drivers. 

Arbitration  Act  Amendment— -No.  33. 

Queen's  Scholarships.— No.  34. 

Offensive  PuUicatioiis  (No.  35) ^This  Act  amends  an  Act  of  1892  by 

empowering  a  justice  upon  the  sworn  complaint  of  any  person  to  issue  a 
search  warrant  for  obscene  pictures  or  printed  or  written  matter  kept  for  any 
purpose  of  gain.  Such  matter  when  found  may,  upon  the  order  of  two 
justices,  be  destroyed. 

Police  Offimces  Amendment  (No.  36).— This  Act  strengthens  the  law 
against  Sunday  trading  by  repealing  the  words  '*  to  public  view  "  in  a  previous 
enactment  prohibiting  the  keeping  of  stores,  bars,  etc.,  "  open  to  public  view  " 
on  Sunday. 

Adoption  of  Children  Act  Amendment  (No.  37).— This  Act  forbids  any 
person  adopting  a  child  under  the  principal  Act  (of  1895)  ^  receive  a 
premium,  except  with  the  consent  of  a  stipendiary  magistrate. 

High  Gkdicols  Beserves  Act  Amendment  (No.  38).— This  Act  enables 
trustees  of  high  schools  to  borrow  money  with  the  consent  of  the  Governor. 

Oovemment  Advances  to  Workers  (No.  39). — This  Act  empowers  the 
Government  to  lend  money  to  ''  workers  "  {t\e.  persons  "  employed  in  manual 
or  clerical  work  "  with  an  income  not  exceeding  j;£2oo)  for  the  purpose  of 
erecting  dwelling-houses  for  themselves  on  urban  or  suburban  land.  Not 
more  than  ;^35o  may  be  lent  to  any  one  borrower.    The  money  is  to  be  re- 
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paid  by  instalments  in  thirty-six  and  a  half  years.  The  interest  is  to  be  5  per 
cent,  or  4^  per  cent,  if  paid  widiin  fourteen  days  of  the  due  date.  The 
Government  may  borrow  ^^200,000  for  the  purpose  of  such  advances. 

Xndustrial  OonoiUation  and  ArUtnttim  Aet  Amndmant  (No.  40). — ^Under 
this  Act,  the  President  (henceforth  called  the  Judge)  of  the  Arbitration  Court 
need  not  be  a  Judge  of  the  Supreme  Court,  but  must  be  a  person  eligible 
to  be  a  judge  of  the  Supreme  Court,  and  may  from  time  to  time  be  made  a 
temporary  judge  of  the  Court  when  it  requires  assistance. 

DefSsnee  Aot  Amnndmimt  (No.  41).— The  chief  provisions  of  this  Act  ait 
for  the  appointment  of  a  Council  of  Defence  and  an  Inspector-Oeoend  of  the 
Defence  Forces.  Also  it  allows  Volunteers  (not  on  actual  military  service) 
to  quit  the  forces  after  one  year. 

flea  ndwriit  (No.  43).— This  Act  {inter  aiia)  extends  the  pcoviaons 
of  the  principal  Act  (of  1894)  to  fresh  waters. 

Stamp  Aet  Aaeadmeat  (No.  43).— This  Act  {inier  alia)  authorises  the 
appointment  of  a  special  Minister  for  the  administration  of  the  Stamp  Act 
It  also  provides  that  assessment  of  real  property  for  death  duties  shall  take 
place  under  the  Government  Valuation  of  Land  Act  Amendment  Act,  1903. 

Taaohen'  Bapanumiiatlim  Aet  Amrnidmeat — No.  44. 

Haliitaal  Bnmkards  (No.  45) — ^Under  this  Act  a  person  who  is  convicted 
of  drunkenness  for  a  fourth  time  within  nine  months  may  be  committed 
by  the  convicting  magistrate  for  a  period  not  less  than  a  year  to  an  instita- 
tion  for  the  reclamation  of  drunkards.  Provision  is  made  for  the  inspecdon 
and  authorisation  by  Government  of  such  institutions. 

floeneiy  Pnsenration  Amimdmimt  (No.  46).— An  Act  of  1903  authorised 
the  reservation  of  Crown  lands  "  possessing  scenic  or  historic  interest  or  00 
which  there  are  thermal  springs,"  and  the  addition  to  them  of  land,  in  private 
ownership,  to  be  acquired  for  the  purpose  by  the  Crown.  The  Governor 
was  by  that  Act  authorised  from  time  to  time  to  appoint  Commissioners  to 
advise  as  to  what  lands  should  be  dealt  with  under  the  Act  The  chief 
object  of  the  present  Act  is  to  set  up  a  permanent  Board  for  that  purposeL 

IQniji^  Aet  Amendment  (No.  47).— This  Act  {inter  alia)  requires  the 
payment  of  one  and  a  half  times  the  ordinary  wages  in  all  cases  of  work  in 
mines  on  Sundays  and  holidays. 

fleaiUdiiig  Inspaetum  (No.  48).— The  Governor  may  under  this  Ac^ 
appoint  inspectors  for  defined  districts,  and  after  such  appointment  any 
person  within  such  a  district  must  notify  the  inspector  before  he  erects  any 
scaffolding  more  than  16  ft.  high  or  any  swinging  stage.  If  the  inspector 
thinks  any  such  scaffolding  or  stage  or  any  gear  connected  therewith  unsafe, 
he  may  give  such  directions,  to  remedy  the  defect,  as  he  thinks  fit,  and, 
subject  to  an  appeal  to  the  Minister  of  Labour,  his  directions  must  be 
obeyed.  Further,  the  Governor  is  empowered  to  make,  by  Order  in  Council, 
regulations  relating  to  scaffolding  and  gear  used  in  connection  therewith. 

State  Ooal-minei  Aoooont.— No.  49. 
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Apiaries  (No.  50). — This  Act,  which  applies  to  two  or  three  named 
diseases  of  bees  and  to  others  which  may  be  declared  by  the  GoTernor  in 
Council,  provides  for  the  appointment  of  inspectors,  requires  the  owner 
of  any  hive  to  notify  any  of  the  diseases  in  question,  gives  the  inspector 
large  powers  to  treat  or  extirpate  the  disease,  and  prohibits  sale  of  bees  or 
honey  from  an  infected  hive  or  apiary.  No  compensation  is  allowed  for 
any  destruction  done  under  this  Act. 

Maori  Land  daima  A^ustanant  and  Laws  Amendment  (No.  51).— This 
is  one  of  the  Acts  passed  almost  every  year  in  regard  to  Maori  land,  making 
detailed  amendments  in  the  machinery  of  administration  and  determining 
a  number  of  particular  cases  of  difficulty  as  to  succession  to  land  and 
the  like. 

Land  Ikz  and  Inoome  Tax  (No.  53). — ^The  rates  are  unchanged. 

Town  Distriots  (No.  53). — It  would  appear  from  this  Act  that  the  very 
brief  Town  Districts  Act  of  1905  (reviving  a  power  of  creating  special  highway 
authorities  in  special  districts,  other  than  boroughs,  within  the  area  of 
a  county)  was  too  briefly  drawn  to  effect  its  purpose  at  all;  in  particular, 
that  Act  appears  to  have  left  untouched  provisions  of  earlier  Acts  which 
were  wholly  incompatible  with  its  working. 

Legislative  Qffioers'  Salaries  Aet  Amendment  (No.  54).— The  salaries 
of  the  Speaker  and  Chairman  of  Committees  of  the  House  of  Representatives 
are  by  this  Act  increased  to  ;^8oo  and  ^^500  respectively. 

Tourist  and  Health  Besorts  Control  (No.  55).— This  Act  creates  a 
*'  Department  of  Tourist  and  Health  Resorts,"  to  which  is  given  the  manage- 
ment of  certain  reserves  specified  in  a  schedule,  and  of  others  which  may 
from  time  to  time  be  set  apart  by  Order  in  Council.  Special  provision  is 
made  for  the  granting,  by  the  Minister  administering  the  Act,  of  portions 
of  these  reserves  for  the  purposes  of  games,  for  the  erection  on  them  of 
pavilions  and  stands,  for  limiting  the  amount  of  gate  money  which  may  be 
charged  for  admission  to  such  grounds,  and  generally  for  the  regulation 
of  the  games  to  be  played  on  them. 

Municipal  Corporations  Amendment  (No.  56).— The  most  interesting 
provision  of  this  Act  is  one  requiring  that  every  new  dwelling-house  in  a 
borough  shall  have  at  the  side  or  in  the  rear  an  open  space,  clear  of  any  sort 
of  erection,  exclusively  belonging  to  it.  The  minimum  sise  of  such  a  space 
must  be  300  superficial  ft. ;  it  must  extend  along  the  whole  depth  or  width  of 
the  house  (as  the  case  may  be) ;  the  distance  across  it  (as  to  which  the  require- 
ments vary  with  the  height  of  the  house)  must  be,  in  the  case  of  a  house 
exceeding  35  ft  in  height,  not  less  than  30  ft  firom  the  house  or  any  out- 
building of  the  house.  There  are  also  provisions  empowering  councils  to 
make  bye-laws  for  lodging-houses,  prescribing,  in  accordance  with  the  number 
of  persons  accommodated,  the  number  and  size  of  rooms. 

Faotories  Act  Amendment  (No.  75).— This  Act  empowers  the  Governor 
in  Council  to  prescribe  rules  for  factories  "where  any  noxious  or  dangerous 
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gas  or  material  exists,  or  is  generated  or  used.**    It  rests  with  the  Governor 
to  declare  what  is  noxious  or  dangerous. 

Statute  Law  Amnndmimt  (Na  58).— This  is  an  Act  giving  effect  to 
an  interim  Report  of  the  Commissioners  appointed  under  the  Reprint 
of  Statutes  Act,  1895.  Most  of  its  provisions  are  to  rectify  omissions  in 
the  drafting  of  Statutes ;  one  of  these,  however,  has  the  effect  of  making 
It  possible  for  a  judge  to  authorise  the  marriage  of  a  minor  when  the 
parents  refuse  their  consent,  if  he  thinks  such  refusal  unreasonable  or 
wrong. 

Taatatofs  Eamily  Maintenanoa  (No.  59).— This  Act  consolidates  and 
amends  two  short  Acts,  of  1900  and  1903  respectively.  The  former  of 
these  Acts  enabled  the  Court  to  make  provision  out  of  a  testator's  estate 
for  his  or  her  husband,  wife  or  children,  when  the  testator  had  not  adequately 
done  so ;  the  latter  added  a  brief  necessary  provision  as  to  death  duties. 
The  amendments  comprised  in  the  present  Act  in  the  main  make  expHdt 
the  very  ample  discretion  which  seems  to  have  been  given  to  the  Court  by 
the  brief  language  of  the  original  Act,  as  to  the  manner  in  which  the  provision 
might  be  made  and  the  regard  to  be  had  to  the  interests  of  one  or  another 
of  the  legatees  under  the  will.  In  addition,  however,  the  term  within 
which  application  for  such  provision  may  be  made  is  extended  from  six 
months  to  twelve  from  the  death,  or  in  the  case  of  an  executor  applying  for 
an  infant  to  two  years  from  the  probate,  and  may  be  further  extended  by 
the  Court  upon  due  cause  shown.  The  Court  may  subsequently  vary  or 
discharge  an  order  when  the  person  for  whose  benefit  it  was  made  has 
come  into  other  property ;  charges  upon  the  provision  made  by  the  Court 
are  made  invalid  without  the  consent  of  the  Court ;  and  a  right  of  appeal 
to  the  Court  of  Appeal  is  given  or  made  explicit. 

Seservos  and  other  Lands  Disposal  and  PuUio  Bodies  Snp«weri]ig 
(No.  60). — ^The  character  of  this  Act  may  be  indicated  by  the  descriptions 
in  the  margin  of  three  of  its  seventy-su  sections :  ''  Forfeiture  cancelled, 
Nuhaka  Survey  District";  *' Reserve  for  drill-shed,  Rangitikei  District"; 
"  Rubbish  reserve  cancelled,  Mangaweka." 

Public  Health  Aot  Amendment  (No.  61).— This  Act  empowers  district 
boards  or  hospital  boards  to  combine  with  one  another  for  sanatoria  for 
consumptives. 

Kaoii  Land  Settlement  Aot  Amendment  (No.  62).— This  Act  {imUr  alia) 
makes  provision  for  dealing  with  Maori  land  infected  with  weeds.  It  also 
enables  a  native  to  alienate  without  consent  of  the  Native  Land  Court  land 
which  he  has  acquired  in  any  manner  from  any  European,  or  which  he  has 
bought  for  money,  or  which  he  leases  from  the  Crown. 

Bfew  Zealand  and  South  Afriean  Customs  Duties  Seoiprooity  (No.  63).<— 
This  Act,  passed  in  view  of  negotiations  for  a  '*  reciprocal  customs  treaty 
with  South  Africa,"  empowered  the  Governor,  if  such  a  treaty  were  concluded, 
to  bring  its  provisions  into  force  before  the  next  meeting  of  Parliament, 
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by  an  Order  in  CouncQ  which  was  to  continue  in  effect  for  twenty-one  days 
after  the  opening  of  the  Session. 

Appropriation.— No.  64. 

Immigration  Bettrietion  Aot  Amendmont  (No.  65) ^This  Act,  which 

i^as  reserved  for  the  signification  of  His  Majesty's  pleasure  thereon,  prohibits 
the  landing  in  New  Zealand  of  any  person  who  within  two  years  before  had 
been  in  prison  for  any  ofience  punishable  in  New  Zealand  by  imprisonment 
for  two  years  or  upwards  or  by  death,  unless  the  offence  has  been  ''  a  mere 
political  offence  "  or  he  has  been  pardoned. 


V.    SOUTH    AFRICA. 


I.    CAPE  COLONY. 
The  legislation  will  appear  next  year. 

2.  NATAL. 

[Contributed  by  The  Hon.  J.  F.  Bird,  Acting  Attorney-Genera/.] 

Acts  passed — 55. 

lireaimf  and  Ammnwition  (No.  i). — ^This  is  a  consolidating  and  amend- 
ing Act.  It  imposes  certain  restrictions  on  the  import  and  export  of  firearms 
and  ammunition;  also  requires  persons  dealing  in  firearms  to  take  out 
a  dealer's  licence,  and  sets  forth  conditions  to  be  compiled  with  by  such 
dealers. 

No  Native  or  Asiatic  is  allowed  to  possess  any  firearm  or  ammunition 
without  a  permit  from  the  Secretary  for  Native  Affairs. 

No.  32.  Any  Native  or  Asiatic  may  be  granted  exemption  from  Act  i, 
1906,  by  the  Governor. 

Immigration  (No.  3). — ^This  Act  amends  the  Immigration  Restriction 
Act,  1903.  The  reference  to  domicile  in  s.  4  (/)  and  s.  3a  (a)  of  the  Act 
for  1903,  to  apply  only  to  domicile  acquired  by  residence  in  Natal  on  the 
part  of  the  person  seeking  to  enter  the  Colony,  and  not  to  domicile  acquired 
in  any  other  manner. 

Finanoe:  Loans, — No.   4  authorises   the  raising  of  a  temporary  loan 
of  ;f  500,000,  in  accordance  with  the  provisions  of  the  General  Loan  Law, 
1883 ;  the  money  so  raised  to  be  applied  to  the  payment  of  expenses  in 
connection  with  the  suppression  of  the  Native  Rebellion. 
*     No.  47  authorises  a  further  temporary  loan  of  ^£500,000,  to  be  applied 
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to  the  payment  of  expenses  in  connection  with  the  suppression  of  the  Natii^ 
Rebellion. 

No.  53  authorises  the  Governor  to  borrow  the  sum  of  ^100,000  from 
the  Consolidated  Loans  Fund,  to  be  used  for  the  prevention  or  suppression 
of  the  disease  known  as  East  Coast  Fever. 

Fendng. — ^Act  No.  52  extends  the  operation  of  the  Fencing  Law,  18S7, 
to  the  whole  Colony,  except  the  Province  of  Zululand  and  the  Nortiiem 
Districts,  to  which  it  may  be  extended  by  Proclamation. 

The  Fencing  Law  of  1887  is  cme  under  which  fiumers  who  erect  fences 
as  the  boundary  between  their  own  and  neighbouring  farms  may  compel 
the  owners  of  the  adjoining  farms  to  contribute  one-half  of  the  cost,  within 
a  limit  of  price  fixed  by  the  law. 

Hitherto  the  law  has  applied  only  to  the  districts  to  which  it  has  been 
from  time  to  time  applied  by  Proclamation  after  a  resolution  passed  at  a 
meeting  of  landowners. 

Game. — ^No.  8  consolidates  and  amends  the  laws  relating  to  game. 
It  repeals  Law  16,  1891 ;  Act  24,  1894;  Act  4,  1904;  and  Zululand 
Proclamation  2,  1897.  This  Act  makes  provision  for  a  close  season,  for 
the  establishment  of  game  reserves,  and  for  the  protection  of  certain  game. 
The  capture  of  game  by  means  of  traps  and  other  methods  set  out  in  the 
Act  is  prohibited.  The  shooting  of  certain  classes  of  game  is  altogether 
prohibited,  and  other  classes  of  preserved  game  may  only  be  shot  under 
licence,  on  payment  of  a  fee,  and  with  strict  limitations. 

Coitoms. — No.  9  repeals  Act  14,  1903.  Provision  is  made  for  the 
entry  of  the  Colony  into  a  South  African  Customs  Union.  The  general 
principle  of  the  Union  is  the  charging  of  uniform  customs  duties  on  goods 
imported  from  abroad,  free  importation  of  goods  made  or  produced  within 
the  Union  Colonies,  and  payment  over  by  the  Coast  Colonies  of  the  duties 
collected  on  goods  imported  for  consumption  in  the  Inland  Colonies,  with 
a  certain  deduction  for  expenses.  The  arrangements  under  the  Union 
Convention  are  to  be  carried  out  by  regulations  under  s.  20.  The  Act  fixes 
the  duties  to  be  charged  on  goods,  etc.,  imported  or  brought  into  the 
Colony,  the  ad  valorem  rate  on  goods  not  specially  scheduled  being  15 
per  cent. ;  rebates  of  duty  granted  on  goods  and  articles,  the  growth, 
produce,  or  manu&cture  of  the  Unitedi  Kingdom  or  a  reciprocating  British 
Colony.  A  duty  is  levied  and  imposed  upon  spirits,  methylated  spirits,  and 
beer,  made  within  the  Union  when  imported  into  this  Colony,  equal  to 
the  Excise  duty  imposed  when  made  in  the  Colony  {vide  Act  No.  lo^  1906). 
A  rebate  is  allowed  on  spirits  of  wine  made  within  the  Union  and  imported 
into  Natal  solely  for  the  use  of  chemists  in  the  preparation  of  medicines, 
etc.  The  Act  prohibits  the  importation  of  goods  made  in  a  prison  or 
penitentiary,  and  opium,  except  for  medicinal  purposes. 

Bzoifle. — No.  10  repeals  s.  xi  of  the  Excise  Act,  1901,  and  Act  34, 
X903.    This  Act  fixes  the  duty  upon  spirits  made  in  the  Colony  at  nine 
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shillings  a  gallon  on  proof  spirits,  and  so  on  in  proportion  for  any  greater  or 
less  strength,  but  with  a  minimum  duty  of  seven  shillings  and  sixpence 
per  imperial  gallon. 

VeMoles.— No.  ii  amends  Law  13,  1865.  Provides  that  the  name 
and  address  of  the  owner  of  every  wagon,  cart,  or  other  vehicle  used  on 
any  public  road  or  street  shall  be  affixed  or  painted  thereon. 

Witneiaea  (No.  i2).^To  compel  the  attendance,  as  witnesses,  of  persons 
residing  in  this  Colony  before  the  Courts  of  neighbouring  States  and 
Colonies. 

Fugitive  Offenders  (No.  13). — ^The  jurisdiction  under  Part  I.  of  the 
Act  of  the  Imperial  Parliament  known  as  the  Fugitive  Offenders  Act,  1881, 
is  to  be  exercised  in  Natal  by  Magistrates  appointed  under  the  Magistrates' 
Courts  Act,  1896. 

Franohiie. — ^No.  14  confers  electoral  franchise  within  the  Northern 
Territories  upon  certain  persons  who  were  enrolled  in  the  Burgher  Lists 
of  the  late  South  African  Republic. 

Idquor. — ^No.  15  extends  ss.  5  and  6  of  Act  31,  1905,  with  reference 
to  liquor  licences  and  other  licences  to  the  Province  of  Zululand. 

No.  44  amends  the  Liquor  Act  of  1896  in  regard  to  the  punishments 
for  supplying  liquor  to  natives  and  Indians. 

Bailwayi  (Nos.  16,  34,  and  49). — ^These  Acts  authorise  the  construction 
of  railways. 

No.  20. — ^To  continue  the  laws  providing  for  the  management  and  working 
of  the  Natal  Government  railways. 

No.  50. — Under  this  Act  the  General  Manager  of  Railways  is  empowered 
to  grant  running  powers  and  rights  of  user  over  private  railways.  The  Act 
gives  Government  the  right  to  purchase  and  take  over  any  private  railway 
which  is  connected  with  the  Natal  Government  railways. 

No.  55  authorises  the  construction  and  working  of  a  line  of  railway, 
and  ratifies  a  contract  between  the  Government  and  Gustave  Henry  Bonas, 
relative  to  the  construction,  maintenance,  and  working  of  the  said  railway, 
the  supply  of  coal  to  the  Government,  and  the  establishment  of  iron  and 
steel  works  in  the  district  adjacent  to  the  said  railway. 

Smployera*  Liability  (No.  18).— This  Act  repeals  s.  6  of  the  Act  of  1896, 
and  provides  for  notice  of  action  within  three  months  in  the  case  of  any 
injury. 

Soab. — ^No.  19  amends  the  Scab  Law,  1887.  Under  this  Act  the 
Governor  may  authorise  the  entry  of  sheep  into  this  Colony  from  the  other 
Colonies  in  South  Africa  without  dipping. 

Suooesrion  Duty.— No.  21  amends  the  Act  of  1905.  This  Act  provides 
that  no  succession  duty  shall  be  levied  in  respect  of  property  situate  in  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

Vaccination.— No.  24  amends  Law  of  1882  and  Law  10,  1885.  The 
Act  provides  for  compubory  vaccination,  subject  to  a  *'  conscience  clause." 
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Special  provisions  are  made  in  regard  to  Indians,  and  the  vaccination  of 
natives  will  be  carried  out  according  to  regulations  to  be  made  by  the 
Governor  in  Council 

Tordgn  Bnlistmant — ^No.  26  extends  the  Foreign  Enlistment  Act, 
1870,  to  Natal,  including  the  Province  of  Zululand  and  the  Northern 
Districts. 

Priaonen. — ^No.  32  authorises  Government  to  enter  into  contracts  for 
the  employment  of  prisoners  undergoing  imprisonment  with  hard  labour. 

Bagiitration  of  Firmi  (No.  35). — ^This  Act  provides  for  the  compulsory 
registration  of  every  firm  consisting  of  two  or  more  persons  carrying  on 
business  or  having  a  place  of  business  in  Natal ;  registration  is  also  necessary 
in  the  case  of  a  business  being  carried  on  by  any  person  under  a  firm  name 
consisting  of  the  name  of  any  other  person  in  addition  to  his  own. 

HilitiA. — No.  36  makes  slight  amendments  to  the  Act  of  1903  with 
regard  to  parades  for  the  Reserves,  and  empowers  the  Governor  to  raise 
special  Service  Corps. 

Infiinuioe  Cknnpuiaa.— No.  43  amends  Act  47,  1904,  with  regard 
to  the  lodging  of  security  by  Assurance  and  Insurance  Companies  not  having 
their  head  offices  in  Natal.  Under  the  amendment  an  agent  for  any  insurer 
not  domiciled  in  Natal  has  to  lodge  security. 

Egyal  Arms  (No.  45).— This  Act  prohibits  the  unauthorised  use  of  the 
Royal  Arms  and  Government  Badges  and  the  like. 

Indemni^  (No.  51). — ^This  Act  indemnifies  the  Governor,  the  Executive 
Council,  Commandant  of  Militia,  and  all  Military  and  Civil  authorities  of 
the  Colony  in  regard  to  acts  during  the  existence  of  Martial  Law. 

MiaoeUaiiAOiis  Aets : 

No.  17  empowers  the  Government  to  grant  a  licence  to  the  Durban 
Corporation  to  extend  the  existing  telephone  system. 

No.  23. — ^To  enable  the  Government  to  acquire  land  for  certain  public 
purposes. 

No.  25. — ^To  enable  the  Vryheid  Local  Board  to  raise  a  loan  for  public 
works. 

No.  27  amends  the  Municipal  Corporations  Law  in  so  far  as  regards 
the  Borough  of  Durban  and  grants  extended  powers  to  that  borough. 

No.  29  empowers  the  Greytown  Local  Board  to  raise  a  loan  for  certain 
public  purposes. 

No.  31. — For  the  control,  conservation,  and  protection  of  Coast  Fisheries. 

Supply  Acts: 

No.  6. 

No.  7. 

No.  28. 
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3.  ORANGE    RIVER    COLONY. 

[Contrikuted  fyYf.  R.  Bisschop,  Esq.,  l^hJ).^  I^ecturer  on  RomafhDutch 
Law  to  the  Council  of  Legal  EducationJ\ 

Ordinances  (Lieutenant-Governor  in  Council) — Nos.  i  to  32  of  1906. 
Private  Ordinance — No.  i  of  1906. 

Adminiftzatioii  of  Joftioe. — No.  i  makes  further  provisions  for  the 
administration  of  justice  by  giving  resident  magistrates  the  power  for  granting 
interdicts  for  arrests  against  persons  and  things,  and  for  the  attachment  of 
money  of  a  judgment  debtor  which  is  in  the  hands  of  third  parties.  It 
extends  the  jurisdiction  of  the  resident  magistrate  under  the  Magistrates'  Courts 
Ordinance,  1902,  and  under  the  Criminal  Procedure  Amendment  Ordinance, 
No.  6  of  1905  (Journal,  N.S.,  voL  vil,  Part  2,  p.  486),  applies  certain  provisions 
of  the  Law  of  Evidence  Ordinance,  1902,  regarding  the  preliminary  examina- 
tion of  witnesses  and  the  admissibility  of  finger-prints  and  other  records  to 
prove  previous  conviction. 

It  fixes  the  procedure  on  the  trial  of  a  person  who  is  committed  by  a 
magistrate  for  sentence  under  the  terms  of  s.  4  of  the  Criminal  Procedure 
Amendment  Ordinance,  1905 ;  gives  the  Courts  discretion  to  discharge 
accused  persons  on  recognisances  and  regulates  the  recognisances  to  keep 
the  peace  and  be  of  good  behaviour,  as  well  as  the  process  for  levying 
the  amount  of  a  fine  and  the  suspension  of  execution  of  imprisonment  in 
default  of  payment  of  the  fine  and  the  payment  of  fines  by  instalment 

Every  male  inhabitant  shall  be  required  to  assist  in  the  arrest  of  a  person 
if  required  to  do  so  by  an  officer  of  the  law. 

Special  power  is  given  to  the  Lieutenant-Governor,  after  having  declared 
by  proclamation  under  the  Prisoners'  Detention  Ordinance,  No.  17  of  1904 
(Journal,  N.S.,  vol.  vii..  Part  1,  p.  170),  that  a  colony  or  territory  in  South 
Africa  provides  for  the  detention  of  offenders  sentenced  by  a  competent 
court  of  the  Orange  River  Colony,  to  remove  any  person  who  is  undergoing 
sentence  of  imprisonment  in  the  Orange  River  Colony  to  any  such  colony 
or  territory  mentioned  in  the  said  proclamation,  and  any  such  person  shall 
be  deemed  to  be  under  lawful  custody  during  the  course  of  such  removal 

No.  2  makes  provisions  to  facilitate  the  recovery  of  certain  petty  debts, 
and  repeals  in  that  respect  so  much  of  the  Magistrates'  Coiuts  Ordinance,  1902, 
as  will  be  inconsistent  with  the  provisions  of  this  Ordinance.  The  procedure 
is  set  out  which  has  to  be  followed  concerning  summonses  for  amounts 
under  ^^lo,  and  it  is  provided  that  the  judge  of  the  High  Court  may  make 
general  rules  prescribing  forms  of  summonses  and  other  rules  to  be  used 
in  procedure  under  this  Ordinance  in  any  Court  of  resident  magistrates. 

Imolvienay. — No.  3  sets  out  the  conditions  under  which  a  deed  or 
instrument  made  or  entered  into  between  the  debtor  and  his  creditors  relating 
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to  his  release  of  debts  and  liabilities,  or  the  distribution,  inspection,  manage- 
ment, winding  up  of  his  estate,  shall  be  as  valid  and  binding  on  all  the  creditors 
of  the  debtor  as  if  they  were  parties  to  and  had  duly  executed  the  same. 

Certain  particulars  of  such  deeds  shall  be  registered  by  the  Master  of 
the  Court  and  adyertised  in  the  Official  Gatette^  and  these  items  shall  be 
open  for  inspection  of  all  creditors. 

The  assignment  of  composition  deeds  between  the  debtor  and  his  creditors 
shall  be  registered,  and  the  liiaster  shall  call  a  meeting  of  creditors  for  the 
proof  of  their  debts.  These  proofs  may  be  given  by  affidavits ;  declarations 
are  to  be  filed  with  the  Master  and  may  be  inspected  and  copied  by  the 
other  creditors,  while  any  creditor  whose  debt  exceeds  ^^25  shall  be  entitled 
to  summon  the  debtor  in  order  that  he  may  be  examined.  Provisions  of  the 
insolvency  laws  shall  be  extended  to  the  parties  to  such  deeds,  and  execution 
against  debtors  shall  be  stayed  by  the  filing  and  registration  of  such  deeds^ 
while  the  petition  of  sequestration  after  the  execution  of  such  deed  or 
instrument  may  be  dismissed. 

Special  provisions  are  made  regarding  unknown  creditors. 

Anthentiioatioa  of  Sooomenta.— No.  4  provides  that  the  judges  of  die 
High  Court  shall  have  power  to  make  rules  from  time  to  time  respecting 
the  necessary  requirements  for  the  authentication  of  documents  signed  and 
executed  outside  the  Orange  River  Colony,  which  may  be  produced  and 
used  in  any  Court  of  Justice  or  in  any  public  office  in  the  Orange  River 
Colony. 

Half  Holidays. — No.  5  makes  provisions  to  secure  one  half  holiday  per 
week  for  shop  assistants,  the  dosing  day  to  be  selected  by  the  shopkeqper, 
but  with  the  approval  of  the  Lieutenant-Governor. 

Asiatics. — No.  6  makes  provisions  to  r^^ulate  and  control  the  employ* 
ment  of  coloured  people  to  work  within  or  beyond  the  borders  of  the 
Orange  River  Colony. 

Telegraph  and  Telephone.— No.  7  abolishes  Chapter  LX.  of  the  Law 
Book  and  Law  No.  4  of  1899  and  makes  provisions  for  the  consolidation 
and  amending  of  the  law  relating  to  telegraphs  and  telephones.  It  provides 
that  the  construction,  maintenance,  and  control  of  all  telegraph  wires  shall 
be  vested  in  the  Government,  but  that  the  regulations  for  the  establishment 
and  management  of  telegraph  offices  and  their  work  shall  be  made  by  the 
Lieutenant-Governor.  It  further  contains  provisions  necessary  for  die 
management  of  the  telegraph  department  and  the  duties  of  the  Postmaster- 
General  and  his  subordinates  and  penalties  against  interferences  with  the 
proper  exercise  of  these  duties  on  the  part  of  the  public  or  the  civil  servants. 

Provisions  are  made  for  the  erection  of  telegraph  poles  and  telegraph 
wires  and  the  compensation  of  possible  damage  caused  thereby. 

The  prosecution  of  any  ofifence  shall  lie  with  the  Postmaster<}eneral 
and  the  jurisdiction  with  the  Courts  of  the  resident  magistrates. 

Administration   of  Sstatei.— No.  8   amends  in  certain  respects  the 
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Administration  of  Estates  Ordinance,  No.  13  of  1905  (Journal,  N.S.,  vol.  vii., 
Part  2,  p.  489). 

Past  Law. — ^No.  9  amends  in  certain  respects  Chapter  CXXXIII.  of  the 
Law  Book  and  the  Laws  No.  4  of  1895  and  No.  8  of  1899  with  regard  to 
passes  issued  within  the  Orange  River  Colony  to  coloured  persons. 

No.  30  amends  in  certain  respects  the  Pass  Law  Amendment  Ordinance, 
No.  9  of  1906,  and  supplements  that  Ordinance  by  certain  new  provisions. 

Xnigatton. — No.  10  makes  provisions  for  the  carrying  out  of  irrigation 
schemes  and  affords  greater  facilities  to  persons  having  a  right  to  water  to 
convey  the  same  across  the  lands  of  other  persons. 

Any  person  having  a  legal  right  to  any  water  in  any  stream  or  river  or 
derived  from  any  spring,  dam,  or  reservoir  shall  be  entitled  in  every  case 
in  which  such  right  is  necessary  to  enable  him  to  use  the  water  for  irrigation 
purposes  or  hydraulic  works  or  for  useful  works  to  claim  the  right 
temporarily  or  in  perpetuity  to  convey  water  from  or  over  land  belonging 
to  or  in  the  occupation  of  any  other  person  upon  payment  of  compensation. 

Notice  to  acquire  such  rights  must  be  given  to  the  owner  of  the  property 
over  which  the  water  will  have  to  be  conveyed,  and  in  case  these  two  persons 
caimot  agree  as  to  the  details  of  such  conveyance  or  the  sum  to  be  paid  for 
compensation,  these  matters  shall  be  settled  by  arbitration  in  the  manner 
provided  by  the  Expropriation  of  Lands  and  Arbitration  Clauses  Ordinance, 
No.  II  of  1905  (Journal,  N.S.,  vol.  vii.,  Part  2,  p.  488).  The  duties  of  such 
arbitrators  are  set  out 

Special  provisions  are  made  for  making  mor^;agee8  parties  to  the 
arbitration;  for  the  costs  of  the  works  to  be  constructed  and  the  mode 
and  the  person  by  whom  they  shall  be  constructed ;  for  the  manner  in 
which  the  charmel  shall  be  kept  clean  and  in  repair;  and  the  measures 
to  be  taken  to  secure  free  passage  over  the  property. 

All  servitudes  created  shall  be  registered  on  the  title-deeds  and  shall 
involve  the  right  of  everything  necessary  to  their  use,  including  the  right 
to  clean  and  repair. 

Hatumal  Hospital. — No.  11  repeals  Law  No.  2  of  1899  and  provides 
rules  for  the  management  and  control  of  the  National  Hospited. 

Tiansbr  ]>aties.~No.  12  repeals  Chapter  LXVII.  of  the  Law  Book, 
the  Transfer  Amendment  Duties  Ordinance  of  1903,  and  amends  and 
consolidates  the  laws  relating  to  transfer  duties. 

Lunaey. — No.  13  repeals  Law  No.  4  of  1893  and  makes  provisions 
regulating  and  adding  to  the  law  relating  to  lunatics. 

Part  I.  makes  provisions  relating  to  lunatics  who  are  neither  kept  at 
the  Lieutenant-Governor's  pleasure  nor  are  criminal  lunatics.  These 
provisions  relate  to :  (i)  lunatics  who  are  apprehended  by  the  magistrate 
after  having  been  found  wandering  at  large  and  deemed  to  be  lunatics — 
of  these  the  Attorney-General  shall  be  ex  officio  curator  ad  Htem ;  (2)  the 
power  of  husbands,  wives,  friends,  or  relatives  of  persons  deemed  to  be 


35S  REVIEW  OF  LEGISLATION,  1906. 

lunatics  to  apply  direct  to  the  G>urt  or  a  judge  for  an  inquiry  as  to  die 
mental  condition  of  such  person;  (3)  the  right  of  any  person  detained 
to  apply  under  a  Summary  Jurisdiction  Order  to  the  Court  for  inquiry. 

Part  II.  contains  provisions  relating  to  lunatics  who  are  detained  at 
the  Lieutenant-Governor's  pleasure  and  criminal  lunatics^  their  custody, 
their  examination,  and  their  ceasing  to  ]bt  criminal  lunatics. 

Part  in.  contains  provisions  for  the  account  and  administration  of 
lunatics'  property  during  their  detention  and  after  their  death. 

Part  rV.  provides  for  penalties  against  certain  offences  in  connectioo 
with  the  provisions  of  this  Ordinance. 

Part  V.  contains  general  provisions  regarding  lunatics  from  neighbouring 
colonies,  the  detention  of  persons  in  asylums  or  in  private  houses,  the 
necessity  of  their  being  visited  by  an  independent  medical  practitioner,  the 
maintenance  of  insane  persons  residing  or  being  taken  charge  of  in  private 
dwelling-houses  and  the  care  to  be  bestowed  upon  such  lunatics.  Fortiier 
provisions  regard  the  re-capture  of  escaped  lunatics,  die  cost  of  their 
maintenance  in  asylums  or  elsewhere,  actions  brought  by  lunatics,  the 
appointment  of  visitors,  and  the  powers  of  the  Asylums  Board. 

Castomf. — No.  14  ratifies  tiie  Customs  Union  Convention,  wfaidi  is 
set  out  in  full  as  an  appendix  to  the  Ordinance,  and  amends  the  provisioDS 
of  the  Customs  Consolidation  Ordinance  No.  34  of  1903  (Jounial,  N.S., 
vol.  vi..  Part  a,  p.  405). 

Bsdie  and  Import  Datiei.— No.  29  repeals  Laws  No.  18  of  1897, 
No.  19  of  1898,  No.  13  of  1899,  Ordinance  No.  14  of  1902,  and  Ordinanoe 
No.  23  of  1903,  and  amends  in  certain  respects  the  Liquor  Licensing 
Ordinance  No.  8  of  1903  (Journal,  N.S.,  voL  vi..  Part  2,  p.  402),  and  ooq- 
solidates  the  law  relating  to  import  duty  on  intoxicating  liquors. 

Lioeneas. — Na  28  provides  for  the  sale  of  beer  by  brew^s  in  retail 
quantities  by  botde. 

Local  Loani. — No.  15  provides  certain  amendments  in  the  terms  of 
the  Local  Loans  Ordinance  No.  9  of  1904  Qoumal,.  N.S.,  vol.  viL,  Part  i, 
p.  172). 

Loans. — No.  17  declares  the  terms  and  conditions  applicable  to  loans 
authorised  to  be  raised  by  the  Government  of  the  Orange  River  Colony, 
and  provides  for  the  creation  of  the  Orange  River  Colony  Inscribed  Stock. 

Trust  Seenzitlai. — ^No.  20  makes  provisions  to  facilitate  the  investment 
of  trust  and  other  funds  in  the  United  Kingdom  in  Orange  River  Colony 
Government  Securities,  in  connection  with  the  Colonial  Stock  Act,  1900, 
which  provides  that  the  securities  in  which  a  trustee  may  invest  under 
the  powers  of  the  Trustee  Act,  1893,  should  include  any  colonial  stock 
which  was  registered  in  the  United  Kingdom  in  accordance  with  the 
provisions  of  the  Colonial  Stock  Acts. 

Finaaoe. — ^No.  21  authorises  the  Lieutenant-Governor  to  b(»row  die 
sum  of  ;^4oo,ooo  to  construct  a  railway  from  Bloemfontein  to  Kimberley. 
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No.  23  applies  the  sum  of  ^£^30,437  for  the  sendee  of  the  year  ending 
June  30,  1906. 

No.  a4  applies  the  sum  of  ;f  660,239  for  the  service  of  the  year  ending 
June  30^  1907. 

No.  25  provides  the  sum  of  ;f  283,000  out  of  Treasury  balance  for 
extraordinary  expenditure  on  certain  works,  loans,  and  other  services. 

UniBg  of  PMnous  Stones.— No.  16  amends  in  certain  respects  the 
Mining  of  Precious  Stones  Ordinance  No.  3  of  1904  (Journal,  N.S. 
vol.  vii.  Part  i,  pp.  172-4). 

"Eonign,  Snlistment  Act. — No.  19  applies  the  provisions  of  the  Foreign 
Enlistment  Act,  1870,  to  the  Orange  River  Colony. 

CSatUe  Miattsci, — No.  22  amends  the  Ordinance  No.  13  of  1903 
(Journal,  N.S.,  vol.  vi..  Part  2,  p.  404)  for  the  purpose  of  preventing  more 
effectually  the  spread  of  infectious  and  contagious  diseases  amongst  cattle 
and  other  animals. 

To  the  list  contained  in  Ordinance  No.  13  of  1903,  eight  more  diseases 
of  animals  are  added  to  be  provided  for.  Further  amendments  regard 
the  procedure  in  case  of  infectious  animals  and  the  action  by  the  resident 
magistrates  in  case  of  infection. 

8oab. — No.  26  amends  in  certain  respects  the  Scab  Ordinance  No.  14 
of  1903  (Journal,  N.S.,  vol.  vi..  Part  2,  p.  404),  and  Amending  Scab 
Ordinance  No.  12  of  1905  (Journal,  N.S.,  vol.  vii..  Part  2,  p.  488),  relating 
to  sheep  and  goats. 

Interpretatton  of  Laws.— No.  27  provides  for  the  Repeal  of  Laws 
Ordinance,  1902,  and  the  Revision  of  Laws  Ordinance,  1904,  and  declares 
the  number  of  laws  set  out  in  Schedule  A  in  this  Ordinance  to  be  of 
no  force  or  effect  in  the  Orange  River  Colony.  It  further  corrects,  to  the 
extent  mentioned  in  Schedule  B,  the  laws  set  out  in  that  schedule. 

Land  SetOement.— No.  31  further  amends  the  Land  Settlement 
Ordinance  No.  22  of  1902  (Journal,  N.S.,  vol.  v..  Part  2,  p.  385). 

Sale  of  Food  and  Brags.— No.  32  legulates  the  sale  of  food  and  drugs. 

Frhate  Ordinance, 

■asiiai  Bitata. — No.  i  guarantees  certain  powers  to  the  executors  of 
the  Massisi  Estate. 
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4.  TRANSVAAL. 

[ContrihiUd  iy  W.  K.  Bisschop,  Esq.,  LLD.,  Lecturer  on  Roman-DuiA 
Lam  to  the  Council  of  Legal  Education^ 

Ordiiutnces  (Lieutenant-Governor  in  Councfl)— Nos.  i  to  31. 
Private  Ordinances  i  and  3. 

Poieigii  Bnliitmint~No.  i  applies  the  Foreign  Enlistment  Act,  1870 
(33  &  34  Vict  c  90),  to  the  Transvaal 

Administration  of  Jnstioe. — No.  a  provides  for  the  obtaining  of  evidence 
of  persons  residing  in  the  Transvaal  by  Courts  of  Law  in  neighbouring 
Colonies  and  Territories.  See  Ordinance  No.  15  of  1905  O.R.C.  (Journal, 
N.S.,  vol  vii.,  Part  2,  p.  487).  Part  L  regards  the  serving  of  subpoenas 
on  witnesses  residing  in  the  Transvaal  for  their  attendance  in  the  Courts 
of  Law  of  neighbouring  States.^ 

Part  II.  regards  the  examination  by  interrogatories  of  persons  residing 
in  the  Transvaal  whose  evidence  is  required  in  civil  cases  in  Bflagistrates' 
Courts  in  neighbouring  Colonies.' 

Oaoli. — No.  6  repeals  Ordinance  No.  10  of  1904  (Journal,  N.S.,  vol  vii., 
Part  2,  p.  177),  and  partially  a  number  of  other  Laws.  It  consolidates 
and  amends  afresh  the  Law  relating  to  convict  prisons  and  gaols  and 
provides  for  the  establishment  of  reformatories  for  the  reception  and 
custody  of  juvenile  offenders. 

Polios. — No.  10  provides  a  number  of  amendments  in  the  Police 
Regulation  Proclamation  No.  15  of  1901. 

Eq^ort  Duty. — No.  3  imposes  a  duty  on  the  export  of  Angora  rams  and 
ewes  from  the  Transvaal.* 

Customs. — No.  4  amends  the  customs  laws  and  customs  tariff  in 
certain  respects,  allowing  a  rebate  of  portion  of  the  duties  on  articles 
imported  which  are  the  growth,  produce,  or  manufacture  of  the  United 
Kingdom  or  of  other  British  Colonies  which  grant  reciprocal  treatment. 

Special  provisions  are  inserted  to  allow  the  distillation  of  spirit  from 
the  produce  of  the  vine,  and  the  Lieutenant-Governor  obtains  authority  to 

>  This  part  was  declared  to  take  effect  with  regard  to  Cape  Colony,  Orange  Rhrer 
Colony,  and  Bechuanaland  Protectorate  by  Proclamation  No.  57  of  1906^  G9Utk^  July  ^ 
1906;  with  regard  to  Basutoland  by  Proclamation  No.  85  of  1906^  Gtuetif,  September  28, 
1906,  and  with  regard  to  NaUl  by  Proclamation  No.  los  of  1906,  Giuitit,  November  8^ 
1906. 

'  This  part  was  declared  to  take  effect  with  regard  to  Cape  Colony,  Natal,  Orange 
River  Colony,  Southern  Rhodesia,  and  Bechuanaland  Protectorate  by  Proclamation 
No.  70  of  1906,  GatitU  of  August  31, 1906. 

*  Proclamation  No.  104  of  1906,  GoMtU  of  November  16,  1906^  exempts  from  duty  the 
Angora  rams  and  ewes  which  are  exported  to  the  Cape  Colony,  because  the  Cape 
Colony  has  itself  provided  for  the  imposition  of  soch  duty  on  sheep  exported  from  that 
Colony. 
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svispend  certain  duties  and  to  make  regulations  on  certain  points.  The 
Customs  Union  Tariff  is  added  in  a  schedule  to  the  Ordinance. 

Opiimt — No.  25  repeals  the  Opium  Importation  Ordinance  No.  36  of 
1905  (Journal,  N.S.,  vol.  vii.,  Part  a,  p.  497),  and  sub-sections  15  and  16 
of  s.  31  of  the  Labour  Importation  Ordinance  No.  17  of  1904  (Journal, 
N.S.,  vol.  vii.,  Part  i,  p.  177)  as  amended  by  s.  8  of  the  Labour 
Importation  Ordinance  No.  7  of  1905  (Journal,  N.S.,  vol.  vii.,  Part  a, 
p.  496),  and  regulates  afresh  the  importation  of  opium  into  the  Transvaal. 

The  importation  of  opium  is  prohibited  under  penalties  of  fine  and 
imprisonment  to  any  one  but  chemists  and  druggists  who  have  obtained 
a  permit.  Persons  lawfully  entitled  to  sell  opium  shall  make  returns  of 
the  quantity  in  stock  at  the  date  when  the  Ordinance  comes  into  oi)eration. 
Conditions  are  provided  for  the  purchase  of  opium  from  importers  by 
medical  practitioners  and  chemists,  and  all  those  importers,  purchasers, 
and  sellers  shall  keep  books  containing  records  of  the  quantities  of  opium, 
the  date  of  its  importation,  the  person  from  whom,  and  the  place  from  which, 
it  is  imported,  and  the  quantity  disposed  of.  These  books  shall  be  open 
for  the  inspection  of  the  Secretary  of  the  Pharmacy  Board,  or  of  any 
police  officer  of  or  above  the  rank  of  inspector. 

Special  provisions  are  made  that  no  opium  shall  be  sold  except  on 
the  production  of  a  permit,  while  powers  are  given  to  the  police  for  the 
entrance  and  search  of  premises  where  it  is  reasonably  suspected  that 
opium  is  kept  in  contravention  of  the  Ordinance.  Provisions  are  set 
out  for  the  evidence  which  it  will  be  necessary  to  produce  and  the 
procedure  to  be  followed. 

■pidemie  IMieaaoi.—No.  7  amends  part  of  the  Epidemic  Diseases  and 
Hospital  Committees  Ordinance,  1905. 

Lifeotions  and  Oontagious  Siaaasee.— No.  9  establishes  a  provisional 
Joint  Committee  for  the  Witwatersrand  district  for  the  purpose  of  establish- 
ing and  managing  hospitals  for  dealing  with  infectious  and  contagious 
diseases  and  for  improving  and  maintaining  the  main  reef  road.  The 
Committee  absorbs  the  Johannesburg  Hospital  Committee,  which  was 
appointed  under  s.  4  of  the  Epidemic  Diseases  and  Hospitals  Committees 
Ordinance,  1905,  and  the  Rand  Plague  Committee  constituted  by  Govern- 
ment Notice  No.  420  of  1904,  and  takes  over  all  their  rights  and 
liabilities.  The  Committee  shall  have  authority  to  establish  dispensaries 
for  the  use  of  the  poorer  inhabitants,  to  make  provisions  for  the  nursing 
of  sick  persons  in  their  own  homes,  to  provide  mortuaries,  disinfecting 
stations,  ambulances ;  to  regulate  the  admission  to  hospitals,  the  charges 
for  treatment  there,  the  establishment  of  free  wards ;  to  make  regulations 
regarding  infectious  diseases,  and  in  general  to  have  all  the  powers  required 
for  carrying  out  these  duties.  For  that  purpose  the  Committee  may  enter 
into  contracts  and  take  legal  proceedings. 

Special  powers  are  given  to  the  Committee  for  making  provisions  as 
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to  the  repairing,  constructing,  and  altering  of  the  main  reef  road  mentioned 
in  the  Local  Authorities  Roads  Ordinance  No.  44  of  1904  Qoumal,  N.S., 
ToL  vii.,  Part  i,  p.  180). 

In  the  second  schedule  a  sum  of  ;^73,ooo  is  set  apart  for  the  con- 
struction of  hospitals  and  the  acquisition  of  sites  therefor. 

Fish. — No.  5  repeals  the  Fish  Preservation  Ordinance  No.  15  of  1904 
(Journal,  N.S.,  vol  viL,  Part  1,  p.  179),  and  makes  new  provi^ons  for 
the  protection  of  fish  in  the  Transvaal. 

liquor  Lioenoai.— No.  8  further  amends  the  law  relating  to  the  sale 
of  intoxicating  liquor.  See  the  Liquor  Licensing  Ordinance  No.  32  of 
1902  (Journal,  N.S.,  vol.  v..  Part  2,  p.  396. 

Kning. — No.  1 1  provides  an  amendment  of  s.  i  of  the  Mining  Certificates 
Ordinance  No.  50  of  1903  (Journal,  N.S.,  voL  vi.,  Part  2,  p.  413). 

No.  23  amends  the  Mines  Works  Machinery  Ordinance  No.  31  of 
1905  (Journal,  N.S.,  vol  vii.,  Part  2,  p.  496). 

Hativaa. — No.  20  amends  the  law  relating  to  the  taxation  of  natives 
as  laid  down  in  the  Native  Taxation  Ordinance  No.  20  of  1902  (Journal, 
N.S.,  vol.  v.,  Part  2,  p.  392),  by  reducing  the  consolidated  tax  of  j£2  in 
the  case  of  either  farm  labourer  or  municipal  location  resident  to  ^i,  and 
some  further  amendments. 

Aiiatios. — No.  29  repeals  Act  No.  3  of  1885  as  afterwards  amended, 
and  provides  new  regulations  for  the  residence  of  Asiatics  in  the  Transvaal 
All  such  Asiatics,  lawfully  resident  in  the  Transvaal,  shall  be  registered, 
and  must  apply  for  such  registration  before  January  i,  1907.  The 
Registrar  shall  have  to  register  all  applications  for  registration  if  approved 
of,  and,  in  case  of  refusal,  give  notice  thereof.  Guardians  are  obliged 
to  give  particulars  and  to  apply  for  registration  of  their  wards;  and,  if 
they  fail  to  supply  such  particulars,  the  wards  themselves  shall,  on  attaining 
the  age  of  sixteen  years,  have  to  apply  for  registration.  Evidence  of  registration 
shall  be  supplied  by  a  certificate  issued  by  the  Registrar,  and  this  certificate 
shall  have  to  be  produced  on  demand  by  the  bearer  thereof.  Trading  licenses 
shall  not  be  granted  to  Asiatics  except  on  the  production  of  these  certificates. 
Further  provisions  are  made  with  regard  to  lost  or  destroyed  certificates,  to 
the  exemption  fi:om  stamp  duty  of  affidavits  or  sworn  declarations  which  may 
be  required  by  Regulation;  and  also  with  regard  to  the  offences  relating 
to  applications  for  registration  and  to  registration  certificates.  Also 
provisions  are  made  for  Asiatics  under  contract  for  service  and  regarding 
the  capacity  of  Asiatics  to  hold  fixed  property.  Powers  are  given  to  the 
Lieutenant-Governor  firom  time  to  time  to  alter  or  repeal  special  regulations 
for  the  purposes  set  out  in  the  Ordinance.^ 

Unskilled  non-European  Labourers.— No.  12  fiirther  amends  the  Labour 

>  This  Ordinance  did  not  take  effect  until  1907,  the  taking  effect  having  been 
postponed  until  it  would  have  been  notified  that  His  Majesty  had  been  pleased  not  to 
disallow  the  same, 


SOUTH  AFRICA:   TRANSVAAL.  363 

Importation  Ordinance  No.  17  of  1904  (Journal,  N.S.,  vol.  vii.,  Part  i, 
p.  177)  and  the  Labour  Importation  Amendment  Ordinance  No.  17  of 
1905  (Journal,  N.S.,  vol.  vii.,  Part  2,  p.  496). 

Crown  Landi. — No.  13  amends  the  Crown  Land  Disposal  Ordinance 
NOi  57  of  1903  (Journal,  N.S.,  vol.  vi.,  Part  2,  p.  414). 

Fibaaoe. — No.  14  applies  a  sum  of  j£S6S  15^.  7</.  for  the  service  of 
the  year  ended  June  30,  1905,  applied  to  Labour  Importation. 

No.  15  applies  a  sum  of  ;^79»648  for  the  service  of  the  year  ended 
June  30,  1906. 

No.  16  applies  a  sum  of  ^^3,761  135.  2d.  for  the  service  of  the  year 
ending  June  30,  1907. 

No.  17  provides  jC6o$f00o  out  of  the  balances  in  the  hands  of  the 
Colonial  Treasurer  on  June  30,  1906,  for  the  construction  of  certain  works 
and  other  purposes  set  out  in  the  schedule  to  the  Ordinance. 

No.  18  provides  ^£'377,913  out  of  the  balances  in  the  hands  of  the 
Colonial  Treasurer  on  June  30,  1905,  for  the  construction  of  certain  works 
and  other  purposes  set  out  in  the  schedule  to  the  Ordinance. 

No.  27  applies  a  sum  of  ;i^3i,i5o  for  the  service  of  the  year  ended 
June  30,  1907,  in  addition  to  the  sum  mentioned  in  the  Appropriation 
Ordinance  No.  x6  of  1906. 

Bates.— No.  22  amends  the  Local  Authorities  Rating  Ordinance  No.  45 
of  1904  (Journal,  N.S.,  vol.  vii..  Part  i,  p.  181). 

Bevenue. — No.  28  repeals  Law  No.  i  of  1885  and  first  Volksraad 
Resolution,  Article  112,  dated  May  x6,  1903,  and  s.  7  of  Proclamation 
(Transvaal)  No.  12  of  1902,  and  substitutes  new  provisions  therefor. 

Begiftration. — No.  19  provides  for  the  proper  registration  of  births 
and  deaths  within  the  Transvaal,  and  establishes  a  central  registration  office 
for  births,  marriages,  and  deaths,  at  the  same  time  repealing  Proclamation 
No.  17  of  1900. 

A  Registrar-General,  District  Registrars,  and  Assistant  District  Registrars 
of  Births  and  Deaths  shall  be  appointed  by  the  Lieutenant-Governor,  who, 
at  the  same  time,  will  make  regulations  for  the  purposes  of  this  Ordinance. 
These  officers  shall  have  to  keep  registration  books  and  inform  themselves 
of  births  and  deaths  occurring  in  their  districts.  Registration  must  take 
place  within  two  years  of  the  birth  or  death  of  a  person,  and  provisions 
are  made  for  the  registration  of  children  to  whom  no  name  is  given,  or  whose 
name  is  altered,  of  illegitimate  children,  of  bodies  of  new-bom  children 
found  exposed;  as  well  as  provisions  for  the  information  to  be  forwarded 
by  persons  holding  inquests,  of  custodians  of  burial  places,  and  of  under- 
takers. 

The  second  part  of  the  Ordinance  applies  to  registration  within  areas 
which  are  defined  as  Urban  areas.  The  duties  are  set  out  of  different 
persons  who  have  to  notify  the  birth  or  the  death  of  a  person,  and  of  those 
to  whom  the  burial  of  deceased  persons  is  entrusted. 
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Part  III.  regards  the  districts  and  areas  other  duui  the  Urban  areas. 

Part  IV.  contains  miscellaneous  provisions  regarding  the  power  of  the 
Lieutenant-Governor  to  prescribe  special  provisions  as  to  the  births  and 
deaths  of  natives ;  penalties  for  losing  or  injuring  registers ;  provisions  for 
the  removal  of  bodies  or  remains  of  bodies  which  have  been  buried,  and 
for  the  burial  of  persons  within  the  Transvaal  who  have  died  oatnde  the 
Transvaal. 

Sand  Water  Boaid.— No.  21  farther  amends  the  Rand  Water  Board 
Extended  Powers  Ordinance  No.  48  of  1904  (Journal,  N.S.,  voL  vii^ 
Part  I,  p.  181). 

Kanioipal  Goimeils.— No.  24  further  amends  the  Munidpal  Elections 
Ordinance  No.  38  of  1903  (Journal,  N.S^  vol.  vi,  Part  2,  p.  409),  by 
rendering  it  unnecessary  for  the  Council  to  make  voters'  roll  oftener  than 
triennially,  and  giving  them  power  to  add  to  voters*  roll  on  application. 

Kanieipal  Corporalioiu.— No.  26  further  amends  the  Law  relating  to 
Municipal  Corporations,  by  substituting  several  new  clauses  in  the  Municipal 
Corporations  Ordinance  No.  58  of  1903  (Journal,  N.S.,  voL  vL,  Part  s, 
p.  409),  and  No.  41  of  1904  (Journal,  N.S.,  vol.  vii.,  Part  i,  p.  180),  and 
specially  provides  for  the  contravention  of  the  byelaws  or  regulations  by 
a  company,  firm,  or  partnership ;  for  the  validation  of  agreements  entered 
into  by  the  Council  of  the  Germiston  and  Boksburg  Municipalities  relative 
to  bonds,  native  elections,  and  Asiatic  bazaars;  for  the  issue  of  long  leases 
by  the  Council  for  Asiatic  bazaars  and  native  locations,  and  for  the  conduct 
of  councillors  who  are  either  acting  for  the  Council  in  professional  capacity 
or  are  interested  in  contracts  with  the  Council. 

In  the  schedules  to  this  Ordinance  the  agreements  are  set  out  whidi 
are  sanctioned  by  it 

Johamiesbiixg. — No.  31  transfers  certain  stands  in  the  Township  of 
Vrededorp  to  the  Council  of  the  Municipality  of  Johannesburg  on  certain 
conditions. 

Civil  Sanrioe. — No.  30  regulates  the  retiring  pensions  of  those  oflScers 
of  the  public  service  of  the  Transvaal  who  have  been  transferred  thereto 
from  other  services  with  pensionable  rights. 

Pensions  may  be  paid  on  superannuation  of  such  officers,  on  tiieir 
invalidation,  and  for  extraordinary  causes.  The  age  for  retirement  is  fixed 
at  fifty-five  years,  and  special  conditions  are  set  out  for  the  grant  of  invalid 
and  extraordinary  pensions.  The  Lieutenant-Governor  has  powers  to  compel 
a  pensionable  officer  to  retire  on  incapacity.  The  payment  of  pensions  to 
the  widows  or  minor  children  of  pensionable  officers  is  left  to  the  discretion 
of  the  Lieutenant-Governor,  while  persons  dismissed  or  voluntarily  retiring 
from  the  service  before  the  prescribed  age  are  not  entitled  to  pensions. 
Pensions  shall  be  paid  out  of  the  Colony's  revenue. 

The  second  part  of  the  Ordinance  deals  with  the  suspension  and 
reduction  of  pensions,  the  recall  of  pensioned  officers  to  service,  the  com- 
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mutation  of  small  pensions,  the  impossibility  of  assigning  pensions  or  of 
seizing  them  on  behalf  of  creditors.  The  pension  ceases  on  conviction  and 
on  insolvency. 

Prioate  Ordinances. 

PreUiriA. — ^Na  x  of  the  Private  Ordinances  confers  further  powers  on 
the  Council  of  the  Municipality  of  Pretoria,  and  shall  be  read  as  one  with 
the  Pretoria  Municipal  Proclamation  No.  7  of  1902  and  the  Pretoria 
Municipal  Proclamation  Amendment  Ordinance  No.  31  of  190a  (Journal, 
N.S.,  voL  v.,  Part  2,  p.  393)  and  the  Pretoria  Municipality  Extended  Powers 
Ordinance  No.  50  of  1904  (Journal,  N.S.,  vol.  vii..  Part  i,  p.  z8i). 
These  Ordinances  may  be  dted  together  as  the  Pretoria  Municipal  Statutes, 
1902-1906. 

JohaiiiiMbiizg. — No.  2  of  the  Private  Ordinances  consolidates  and 
establishes  certain  laws  relating  to  the  Municipality  of  Johannesburg,  and 
repeals  the  Johannesburg  Municipal  Proclamation  No.  16  of  1901,  the 
Proclamation  (Transvaal)  No.  29  of  1901,  the  Ordinance  No.  41  of  1902 
(Journal,  N.S.,  voL  v.,  Part  2,  p.  393),  the  Johannesburg  Municipal  Ordinance 
No.  4  (private)  of  1904  (Journal,  N.S.,  vol  vii..  Part  i,  p.  181).  It  also 
repeals  certain  sections  of  the  Johannesburg  Municipality  Amendment 
Proclamation  No.  39  of  1902,  the  Johannesburg  Municipality  Further 
Powers  Ordinance  No.  62  of  1903  (Journal,  N.S.,  vol.  vi..  Part  2,  p.  410)9 
and  the  Jcdiannesbuig  Ordinance  No.  2  (private)  of  1905. 


5.  SOUTHERN    RHODESIA. 

[Contributed  by  Edward  Manson,  Esq.] 

Ordinances  passed — 16. 

Customs  Proteetiim  (No.  i).— This  Ordinance  empowers  an  officer  of 
Customs  to  demand  a  bond  from  importers  on  notice  being  given  of  a 
proposal  to  increase  Customs  duty. 

Post-Offiee  (No.  2). — Regulations  may  be  made  by  the  Administrator 
for  the  insurance  of  letters,  parcels,  and  packets  forwarded  through  the  post, 
and  for  the  extension  of  the  system  to  other  countries. 

Fost-Offloe  Savings  Banks  (No.  3). — This  enlarges  the  power  of  invest- 
ment of  money  in  Post-Office  Savings  Banks  by  allowing  them  to  be  placed 
on  deposit  for  fixed  periods  in  one  or  more  of  the  banks  now  carrying  on 
business  in  Southern  Rhodesia. 

Vative  Baserves  (No.  4).-~The  Administrator  is  empowered  to  establish 
Native  Reserve  Locations,  in  which  natives  may  be  required  to  reside.  An 
exception  is  made  in  favour  of  natives  in  bonA  fide  employment  as  domestic 
or  other  servants.     Every  native  occupying  a  dwelling  in  the  location  is 


366  REVIEW  OF  LEGISLATION,   1906. 

to  pay  for  it  such  rent  as  the  Administrator  may  fix,  on  pain  of  ejectment 
for  default  Headmen  may  be  appointed  for  a  location  and  regulatioDs 
made  as  to  buildings,  ventilation  and  lighting,  hospitals,  schools,  nuisances, 
animals,  shops,  passes,  and  other  matters.  No  licences  to  be  issued  for  the 
sale  of  intoxicating  liquors  in  the  location,  nor  is  any  intoxicating  liquor  to 
be  brought  into  the  location  without  a  permit  in  writing  from  the  Location 
Inspector. 

Adminittntlooi  of  Bstates  (No.  5).— This  Ordinance  amends  the  law, 
inter  alia^  by  enlarging  the  power  of  a  Master  as  to  private  sale,  sub-divisioo 
of  minors'  unmovable  property  and  investments. 

Oustoms.— No.  6  amends  the  law  relating  to  the  collection  and  manage- 
ment of  Customs  duties.  Any  goods  imported  without  payment  or  security 
for  the  duties  are  to  be  liable  to  forfeiture. 

Goods  bearing  a  false  trade  mark,  counterfeit  coin,  obscene  prints  or 
photographs,  are  prohibited  entering.  Waggons  containing  imports  are  to 
follow  prescribed  routes. 

Smuggling  is  made  punishable  with  a  penalty  of  ^100.  Large  powers 
of  search  are  given  to  the  Customs  officers.  Any  such  officer  taking  a 
gratuity  is  to  be  liable  to  dismissal 

Bailways  (No.  7). — Persons  travelling  without  a  ticket,  or  in  a  superior 
class  of  carriage  to  what  their  ticket  entitles  them,  or  beyond  the  distance, 
are  to  be  liable  to  pay  the  fare  or  difference,  plus  a  booking  fee,  or  be 
summarily  removed.  They  may  also  be  prosecuted,  and,  if  convicted,  be 
liable  to  a  penalty  of  £2^  or,  in  default  of  payment,  imprisonment 

Transferring  or  falsifying  tickets  is  also  made  punishable. 

Regulations  may  be  made  by  the  Administrator  prohibiting  the  throwing 
of  stones,  bottles,  etc.,  from  trains. 

Hatives'  Faasas  (No.  8). — Natives  found  wandering  without  a  pass  beyond 
the  limits  of  their  districts,  or  deviating  from  the  pass  route,  may  be  appre- 
hended and  brought  before  the  nearest  magistrate. 

Employers  must  call  for  a  native's  pass  and  certificate  of  registration, 
and  endorse  the  certificate  with  the  terms  of  employment,  and  on  discharge 
with  the  date  of  the  discharge. 

A  native  who  has  lost  his  certificate  may  obtain  a  new  one. 

Transfer  Onty. — No.  9  reduces  the  duty  on  transfer  of  property  frt)m 
4  to  2  per  cent  on  the  purchase  price. 

Supply  (No.  lo). 

Coloured  Labourers  (No.  11).— "Coloured  labourers"  means  an  abori- 
ginal inhabitant  of  Africa  south  of  the  equator,  and  includes  half-castes 
and  their  descendants  by  natives.  Where  such  coloured  labour  constitutes 
25  per  cent  of  the  labour  employed  on  a  mine  a  fee  of  i^.  per  head 
per  month  must  be  paid  by  the  employer  to  the  British  South  Africa 
Company.  The  sum  so  received  is  to  be  paid  to  the  Rhodesian  Native 
Bureau,  to  be  used  by  the  Bureau  for  collecting  and  distributing  labourers. 
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South  Afrioan  Cnstonui  Vnion  OonTenticm. — No.  12  ratifies  the  above 
Convention  and  imposes  the  tariff  thereby  agreed  on. 

Chune  Preservation  (No.  13). — ''Game''  in  this  Ordinance  includes 
three  classes :  (a)  birds  (bustards,  pheasants,  partridge,  grouse,  etc.) ;  (d)  ante- 
lopes (hartebeest,  waterbuck,  gnu,  etc.);  (r)  royal  or  big  game  (elephants, 
giraffes,  hippopotamuses,  rhinoceroses,  ostriches,  etc.). 

Licences  are  to  be  taken  out  annually,  and  no  person  is  to  kill  or  hunt 
game  without  a  licence.  An  ordinary  licence  is  not  to  entitle  the  holder 
to  kill  any  "  big "  game.  A  permission  in  writing  for  this  purpose  must  be 
given  by  the  Administrator. 

The  Administrator  may  also  by  notice  protect  any  game  in  classes  (a)  and 
(d)  from  being  hunted  or  destroyed  for  a  period  of  five  years.  The  cost  of 
a  licence  to  persons  domiciled  in  Rhodesia  is  ^^5 ;  to  persons  not  so  domiciled, 
£2$.     Occupiers  may  shoot  big  game  if  found  destroying  crops. 

Eggs  and  the  young  of  any  ''game  "  are  likewise  protected. 

Kines — No.  14  makes  small  amendments  in  the  Mines  and  Minerals 
Ordnance,  1903. 

Stamps  (No.  15). — Shipping  agents  are  to  take  out  yearly  licences.  The 
cost  of  a  licence  is  ^^lo. 

Freeioas  Stonet  (No.  16). — No  person  is  to  prospect  or  dig  for  precious 
stones  without  a  permit — ^to  be  roistered — ^from  the  British  South  Afirica 
Company. 

Every  digger  is,  once  a  month,  to  make  a  return  to  the  Mining  Com- 
missioner of  the  weight  and  value  of  the  precious  stones  found  by  him. . 

"  Salting"  or  depositing  precious  stones  in  any  place  with  intent  to  mis* 
lead  is  punishable  as  fraud. 

A  digger  who  has  under  a  permit  pegged  out  his  claim  is,  within  thirty-one 
days,  to  register  the  same  and  to  receive  a  certificate ;  2s.  6d,  per  month  is 
payable  for  each  claim. 

A  digger  may  transfer  or  hypothecate  his  claim. 

No  person  is  to  deal  in  diamonds  unless  licensed,  and  is  then  to  deal  only 
with  authorised  persons. 

No  diamonds  are  to  be  imported  except  through  one  of  the  duly  declared 
ports  of  entry.  Postal  packets  suspected  of  being  sent  by  a  person  without 
a  licence  to  deal  in  diamonds  may  be  examined,  and  the  contents,  if  found 
to  be  so  sent,  forfeited  and  sold. 
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VI.  WEST  AFRICA. 
[Gm/rOutedfy  Albert  Gray,  Esq.,  K.C.] 

I.  GAMBIA. 
Ordinances  passed— 15. 

Taxift—Changes  are  made  in  the  tariff  by  two  Ordinances.  Na  i 
raises  the  duty  on  kolas  from  2d.  to  ^  ^er  lb.,  and  that  on  unmanofiurtoied 
tobacco  from  3^/.  to  4i^  per  lb. ;  No.  2  takes  away  the  eacemptioa  from 
duties  hitherto  enjoyed  by  the  Governor. 

Slawrj. — An  important  Ordinance  deals  with  the  question  of  slavery 
in  the  Protectorate.  The  necessity  for  a  gradual  extinction  of  slavery  in 
the  outlying  territories  of  the  Empire  is  a  principal,  though  not  the  sde 
raium  dPitre  of  the  Protectorate  system.  A  law  of  1894,  which  is  now  rq)ealed, 
went  fiur  towards  abolition :  the  present  law  goes  the  whole  way,  except  tfaat 
it  spares  the  existing  relations  of  master  and  sUve  within  the  Protectorate 
inUr  vipos.  Thus,  all  manner  of  slave-dealing  is  prohibited,  under  penaltj 
of  seven  years'  hard  labour.  A  slave  brought  into  the  Protectontte  is  u> 
be  liberated,  a  contingency  whereof  neighbouring  chiefe  and  traders  paying 
visits  within  the  British  territory  must  take  note.  All  persons  bocn  after 
the  commencement  of  the  Ordinance  are  free,  and  all  slaves  are  6«e  at 
the  death  of  their  masters. 

2.  SIERRA  LEONE. 
Ordinances  passed — ^35. 

Compaiiids.— This  Colony  does  not  seem  to  have  had  any  law  rdating 
to  Joint  Stock  Companies  before  1906.  It  is  now  content,  by  Ordinance 
No.  3,  to  adopt  en  bloc  the  whole  of  the  EngUsh  Acts,  with  all  Rules  and 
Regulations,  "  so  fiu:  as  the  same  are  applicable  to  the  circumstances  of  the 
Colony."  Every  Imperial  Statute,  Rule,  or  R^;ulation  so  brought  into  foroe 
*'  shall  be  construed  with  such  verbal  alteration  to  suit  local  drcumstances 
as  to  the  Supreme  Court  shall  seem  expedient.''  It  may  be  noted  that  while 
this  Ordinance  was  under  consideration,  the  neighbouring  Gold  Coast  Colooy 
was  passing  an  apparently  well-considered  law  on  the  whole  subject 

Sunday  Loading. — ^The  loading  and  discharge  of  cargo  <»  Sundays  is 
prohibited :  but  in  the  case  of  steamships  which  have  used  all  reasonable 
hours  on  the  Saturday  for  the  purpose  a  permit  may  be  granted  by 
the  Collector  of  Customs  to  complete  on  Sunday  morning  between  6.30 
and  8.30. 

Oomolidation  Laws. — Useful  measures  of  consolidation  have  been  passed 
with  respect  to  Courts  of  Bequests  (No.  x8),  Summary  Conviction  Offences 
(No.  20),  Christian  Marriages  (No.  22),  Interpretation  (No.  25). 
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Land  Coaoeuions. — ^A  native  chief  is  restrained  from  alienating  any  land, 
except  with  the  consent  of  the  Governor,  and  such  consent  must  not  be 
given  (i)  where  the  extent  is  less  than  1,000  acres,  unless  the  Governor 
is  satisfied  that  it  is  for  the  benefit  of  the  chiefdom ;  (2)  where  the  extent 
is  over  1,000  acres,  unless  he  is  satisfied  that  it  is  for  the  benefit  of  the 
whole  country,  and  that  the  tribal  administration  will  not  be  injuriously 
affected ;  (3)  when  it  exceeds  5,000  acres,  without  the  consent  of  the  Secretary 
of  State.  Any  conditions  imposed  upon  grants  by  the  Governor  may  be 
added  to  by  the  Legislature. 

Seal  Eftate. — Ordinance  No.  30  subjects  real  estate  to  liability  for  pay- 
ment of  debts. 

Ctammnnal  Labour.—The  liability  of  the  individual  to  contribute  by  his 
own  labour  to  works  of  communal  benefit,  which  is  widely  recognised  in 
the  East,  seems  to  be  an  accepted  doctrine  also  in  West  Africa.  Such  a  law 
as  the  Headmen's  Ordinance,  1906  (No.  31),  is  probably  founded  on  custom. 
It  authorises  the  headman  of  a  town  to  call  out  the  labour  of  the  able-bodied 
males  for  cleansing  of  cemeteries,  repair  and  maintenance  of  roads  and 
bridges,  and  such  like  works.  The  limits  of  age  are  fifteen  and  sixty, 
and  any  person  may  commute.  The  Government,  in  addition,  concedes 
for  the  purposes  of  these  works  a  fourth  of  the  House  Tax  collected  in 
the  town. 

LaacL — ^Two  Ordinances  deal  with  Crown  lands.  No.  32  provides  for 
an  inquiry  by  the  Supreme  Court  into  claims  and  applications  for  lands. 
No.  33  provides  a  summary  procedure  for  the  ejectment  of  squatters  on 
Crown  land. 

Onstonif . — ^The  exemption  firom  duties  hitherto  enjoyed  by  the  Governor 
is  removed  (No.  34),  as  at  the  Gambia  {v.  s.). 


3.  GOLD  COAST. 

(i)  COLONY. 
Ordinances  passed — 18. 

Savings  Baoki. — ^A  very  useful  Ordinance  (No.  x)  enables  the  Postmaster- 
General  to  make  arrangements  for  the  transfer  of  deposits  firom  the  savings 
bank  of  the  Colony  to  similar  banks  in  the  United  Kingdom  or  a  British 
Colony,  and  vice  versA. 

Tolantear  Foroe.— A  new  Volunteer  Ordinance  (No.  8)  is  passed,  super- 
seding that  of  1884.  The  force  is  not  to  be  employed  outside  the  Colony 
and  Ashanti,  and  is  to  be  used  only  for  repelling  invasion  and  in  the 
maintenance  of  order.    The  corps  in  the  Colony  number  over  i^ooo  men. 

Civil  FT006M  Kxtansion.— The  Ordinance  (No.  9),  which  provides  for  the 
mutual  service  and  execution  of  Gold  Coast  and  Ashanti  process,  is  one 
of  many  provisional   laws  which  will    disappear  when  Ashanti  and   the 
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Northern  Territories  are  amalgamated  with  the  Colony.  It  may  be  noted 
in  this  connection  that  all  caravan  tolls  are  now  abolished  between  the 
Colony  and  Ashanti,  so  that,  so  far  as  trade  is  concerned,  the  amalgamation 
is  already  attained. 

Compaiij  Law. — Provisions  for  the  incorporation,  regulation,  and  winding- 
up  of  Trading  Companies  are  oucted  in  a  compendious  Ordinance  (No.  14) 
of  166  sections,  which  follows  in  its  main  lines  the  course  of  United 
Kingdom  legislation* 

Another  law  (No.  18),  entitled  '*The  Foreign  Companies'  Preferential 
Creditors  Ordinance,  1906,"  enacts  that  certain  local  debts  of  foreign 
companies  carrying  on  business  in  the  Colony  are  to  be  preferred  to  any 
debentures  or  similar  charges  created  by  the  company.  When  a  company 
is  in  a  doubtful  financial  position,  evidenced  by  well-recognised  sjrmptoms, 
the  Court  may  appoint  a  receiver,  who  may  proceed  to  a  sale  of  so  much  of 
the  property  as  shall  be  sufficient  to  meet  the  local  claims.  The  local 
debts  so  preferred  are  (i)  rates  and  taxes  under  the  Town  Councils'  Ordinance, 
1894,  having  become  due  within  one  year  before  the  appointment  of  the 
receiver;  (ii)  wages  of  any  clerk  or  servant  for  the  four  months  preceding 
the  appointment;  (iii)  wages  of  any  workman  not  exceeding  ^25  for  the 
two  months  preceding. 


(ii)  NORTHERN   TERRITORIES. 

Ordinances  passed— 6. 

These  Ordinances  comprise  a  provision  of  Customs  Law  (No.  3),  requiring 
that  no  goods  other  than  West  African  produce  are  to  be  introduced  into 
the  territories  except  through  Ashanti,  or  at  such  places  as  may  be  approved 
by  the  Governor,  and  (No.  3)  an  extradition  law  of  normal  character. 


(iii)  ASHANTL 
Ordinances  passed — 8. 

Poreign  Enliatment— The  Foreign  Enlistment  Act,  1870  (33  &  34  Vict 
c  90),  is  applied  to  Ashanti  as  if  it  were  a  British  possession  acquired  before 
the  date  of  the  Act 

Civil  Proo0M  Extension. — Ordinance  No.  5  contains  provisions  corre- 
sponding to  those  of  the  Gold  Coast  Ordinance  noticed  above. 

Biv«rdredging. — By  the  Ordinance  of  1903  the  fee  for  a  licence  to 
dredge  rivers  for  minerals  and  precious  stones  was  fixed  at  ^^30.  This 
appears  to  have  been  prohibitive,  and  is  now  reduced  to  £$. 
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4.    NORTHERN  NIGERIA. 
Proclamations  passed — 25. 

Vative  Cfovrta. — ^The  ancient  judiciary  system  is  being  preserved  as  hx 
as  ix>ssible.  Criminal  and  civil  cases  in  which  natives  are  concerned  are 
to  be  tried  before  a  Native  Court,  either  an  Alkali's  Court  or  a  Judicial 
Council,  presided  over  by  an  Emir.  The  Alkali  has,  as  assessors  or  co- 
judges,  persons  described  as  Mallams  and  AlmajiraL  The  Emir  likewise 
has  chiefs  and  district  headmen.  These  judges  and  assessors  are  appointed 
by  the  Resident  of  the  Province. 

The  law  to  be  administered  is  native  law,  subject  to  provision  against 
cruel  punishments. 

The  Resident  may  appoint  the  Alkali's  Court  or  Judicial  Council  at 
the  headquarters  of  his  Province  to  be  a  Court  of  Appeal  from  all  the 
other  Native  Courts  in  the  Province. 

The  Ordinance  is  not  clear  as  to  the  limits  of  jurisdiction  of  the  two 
classes  of  Courts. 

Land  Bevenne.— The  provisional  law  of  1904  {see  Journal,  N.S.  No.  xv. 
p.  186)  is  superseded  by  No.  a  of  1906.  A  distinction  is  drawn  between 
the  "tribute"  exacted  from  a  community^ in  an  ''unsettled"  district  and 
the  ''taxes"  levied  on  individuals  in  settled  districts.  Both  are  assessed 
by  the  Resident.  In  making  this  assessment  he  has  to  compute  (a)  the 
annual  value  of  the  lands  and  produce  on  which  tribute  and  taxes  have 
been  paid  under  native  custom  to  any  chief,  (^)  the  annual  value  of  the 
profits  or  gains  from  any  trade,  manufacture,  or  employment,  (c)  the  value 
of  the  flocks  and  herds  of  nomad  herdsmen,  and  (d)  the  value  of  such 
sources  of  income  as  are  liable  under  native  custom  to  Gaisua,  or  Sovereignty 
tax. 

The  taxes  are  in  fact  collected  by  village  headmen,  under  the  supervision 
of  the  district  headman,  to  whom  they  are  paid  over.  The  village  headman 
is  entitled  to  such  portion  of  his  collection,  not  exceeding  one-fifth,  as  the 
Resident  may  allow.  The  district  headman  takes  such  sum,  not  exceeding 
one-fourth,  of  what  is  handed  to  him,  as  the  Resident  may  allow. 

The  district  headman  pays  over  the  residue  of  the  taxes  collected  to 
the  recognised  chief,  and  the  latter  takes  half  of  the  Kurdin,  a  land  tax, 
and  half  the  Jangali,  a  cattle  tax,  paying  over  the  residue  of  these  taxes 
and  the  whole  of  the  Gaisua  or  Sovereignty  tax  to  the  Resident  A  portion 
of  the  Gaisua  tax  may  be  assigned  to  religious  purposes. 

Forartry. — A  licence  is  required  for  the  collection  of  rubber,  or  for 
cutting  the  trees  named  in  a  schedule,  which  includes  oil  and  date  palms, 
ebony,  rubber,  tamarind,  rosewood,  and  mahogany  (No.  6).  The  High 
Commissioner  may  create  reserves  for  forestry  operations,  and  no  person 
may  acquire  any  forest  right  from  a  native,  unless  the  grant  is  approved 
by  the  High  Commissioner. 

24 
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Pdioiii. — A  law  of  a  simple  character  (No.  20)  provides  penalties  far 
selling,  making,  etc.  any  poison  for  an  illegal  purpose.  A  person  foond 
in  possession  of  any  poison  is  presumed  to  have  it  for  an  illegal  purpose 
unless  the  contrary  is  shown ;  special  penalties  are  fixed  for  the  possession 
of  poisoned  arrows  or  other  weapons. 


5.    SOUTHERN    NIGERIA. 

(i)  COLONY. 
Ordinances  passed — 18. 

[It  has  to  be  recorded  here  that  since  May  i,  1906,  the  luune  Lagos 
disappears  from  the  list  of  British  Colonies.  The  fusion,  long  designed, 
of  Ij^os  and  Southern  Nigeria  was  effected  by  Letters  Patent  of  February  28^ 
ordering  that  the  Colony  of  Lagos  should  after  May  i  be  known  as  the 
Cc^ony  of  Southern  Nigeria ;  and  by  an  Order  in  Council  of  February  16, 
which  directed  that  the  Lagos  and  Southern  Nigeria  Protectorates  should 
together  be  known  as  the  Protectorate  of  Southern  Nigeria.  There  is  thus 
no  addition  to  the  King's  dominions;  the  whole  of  the  two  remains  a 
Protectorate.] 

Transfer  of  Priionen. — Power  is  taken  to  transfer  prisoners  from  any 
one  prison  to  another,  whether  in  the  Colony  or  the  Protectorate. 

Public  OfBioart'  Ouarantee  Fond.— Officers  employed  in  revenue  duties 
who  may  be  required  to  give  security  are  obliged  to  contribute  to  a  fund 
I  per  cent,  of  the  amount  for  which  security  has  to  be  given.  If  the 
security  required  exceeds  ;f  500,  the  officer  must  give  it  for  the  excess.  An 
acting  officer  must  pay  one-twelfth  of  i  per  cent,  every  month. 

(ii)  PROTECTORATE. 
Proclamations  passed — 11. 

Crown  Lands. — ^AU  lands  of  the  Niger  Company,  other  than  those  which 
have  been  duly  registered  under  the  Lands  Registry  R^ulation,  1896,  are 
vested  in  the  High  Commissioner  (now  the  Governor)  and  his  successor. 
The  registered  lands  are  described  in  a  schedule,  and  these  remain  in  the 
hands  of  the  Company,  subject  to  the  terms  of  the  several  conveyances. 

Hative  Courts. — The  legislation  respecting  Native  Courts  begun  by  the 
law  of  1 90 1  {see  Journal,  N.S.  No.  x.  p.  307)  and  since  amended,  is  further 
developed  and  consolidated  by  Proclamation  No.  7.  The  jurisdiction  of 
Minor  Courts  in  civil  cases  is  raised  to  £2$.  In  the  present  circumstances 
of  the  Protectorate  we  are  still  a  long  way  from  the  separation  of  judicial 
from  administrative  functions.  Thus  we  find  that  the  Native  Council  is 
authorized  to  make  rules  not  only  with  respect  to  Native  Law,  but  also 
"  regulating  and   promoting  trade  in  its  district"    The  chief  members  of 
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each  Native  Court  are  still  the  Divisional  Commissioner  and  the  Travelling 
Commissioner.  A  curious  section  is  one  which  provides  a  penalty  of  j£s^ 
fine,  or  imprisonment  for  six  months,  in  case  of  any  person  sitting  with  any 
Native  Court  or  taking  part  in  its  proceedings,  unless  he  is  so  authorized 
by  the  High  Commissioner. 

Xaxiiage  Law. — ^The  Marriage  Law  heretofore  comprised  in  four  enact- 
ments commencing  with  1900  is  consolidated  and  amended  by  No.  10. 
The  law  is  now  in  the  form  usually  adopted  in  Crown  Colonies  for  civil 
marriage.  A  vexed  question  is  summarily  disposed  of  as  follows  :  "  A 
marriage  may  be  lawfully  celebrated  under  this  Proclamation  between  a 
man  and  the  sister  or  niece  of  his  deceased  wife." 


VIL     EAST    AND    CENTRAL    AFRICA 
[Contributed  by  Albert  Gray,  Esq.,  K.C.] 

I.   EAST  AFRICA. 
Ordinances  passed — 33. 

Votaries. — Licences  to  practise  as  notaries  may  be  granted  only  to 
persons  who  are  either  barristers  or  solicitors  of  England  or  Ireland,  or 
Writers  to  the  Signet  in  Scotland  (No.  4).  A  subsequent  Ordinance  (No.  ai) 
extends  the  privilege  to  persons  entitled  to  practise  as  notaries  in  the 
United  Kingdom.    The  fee  on  a  licence  is  Rs.  100. 

Another  Ordinance  (No.  19)  prescribes  a  heavy  penalty  in  the  case  of 
an  unauthorized  person  drawing  any  instrument  relating  to  real  property. 

Criminal  Frooadure. — All  charges  against  Europeans  or  Americans,  except 
such  as  are  dealt  with  summarily  under  s.  260  of  the  Indian  Penal  Code, 
must  be  tried  before  the  Court  of  Session.  The  jury  must  be  Europeans 
or  Americans,  and  the  number  of  this  jury  is  to  be  five,  unless  the  Judge 
requires  a  larger  number.  The  prisoner  and  his  wife  are  competent  witnesses, 
subject  to  provisions  similar  to  tihat  of  the  English  law. 

Qame. — The  Regulations  of  1900,  which  have  been  hitherto  in  force, 
are  repealed  in  view  of  the  new  Ordinance  (No.  9),  which  imposes  additional 
restrictions  and  closes  some  holes  whereby  evasion  has  been  practicable. 

There  are  four  classes  of  licences :  (i)  Sportsman's,  (2)  Public  Officer's, 
(3)  Settler's  and  (4)  Landholder's.  The  Sportsman's  and  Public  Officer's 
licences  are  alike  as  to  powers,  but  while  the  Sportsman  pays  Rs.  750,  the 
Public  Officer  pays  only  Rs.  150,  in  fieurt,  the  same  as  a  Settler :  the  Land- 
holder pays  only  Rs.  45. 

The  first  three  classes  of  licensees  are  restricted  as  to  the  numbers  which 
they  may  kill  of  the  animals  specified  in  schedules.    The  landowner  is  not 
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restricted  except  as  to  certain  protected  animals,  but  his  licence  eactends 
only  to  his  own  land. 

The  specially  protected  animals  are  the  giraffe,  bufialo,  vukure,  secretary 
bird,  owl,  ostrich  (female  or  young),  the  elej^hant  (with  ivoiy  of  less  than 
60  lb.),  and  the  greater  kudu  and  rhinoceros  in  special  districts.  These 
may  not  be  killed  or  captured,  widiout  special  licence^  either  oq  Crown 
or  private  land. 

Two  spacious  teiritories  (besides  certain  forest  areas)  are  set  apart  as 
game  reserves,  wherein  it  is  unlawful  to  kill  or  capture  any  game ;  but  die 
holders  of  special  licences  may  be  authorised  to  kill  within  them  specified 
beasts  or  birds  of  prey  whose  presence  is  detrimental  to  die  purposes  of 
the  reserve.  A  curious  provision,  which  has  no  doubt  some  reascm  for  it, 
is  that  "in  the  Uganda  railway  zone,  whether  included  in  a  game  reserve 
or  not,  it  shall  not  be  lawful  to  kill  or  capture  any  beast  of  prey."  Many 
of  us  have  recently  been  reading  the  thrilling  story  of  the  "Man-eaters  of 
Tsdvo,"  whose  depredations  were  precisely  in  that  zona 

Every  licensee  must  keep  a  register  of  his  bag,  which  must  be  submitted 
to,  and  signed  by,  the  nearest  Collector  once  every  three  months. 

Exemption  from  the  provisions  of  the  Ordinance  is  made  in  the  case 
of  native  tribes  or  villagers  who  satisfy  the  Collector  that  they  are  dependent 
on  the  flesh  of  game  for  their  subsistence. 

Xdhammodaa  Ihxriago.— An  interesting  Ordinance  (No.  13)  provides  for 
the  registration  of  Mohammedan  mairiages  and  divorces.  The  system  is 
under  the  supervision  of  the  Registrar-General,  but  all  the  Registrars  must 
be  Mohammedans. 

Inmigiation. — ^The  Protectorate  by  Ordinance  No.  17  is  endeavouring 
to  protect  itself  against  *'  undesirable  immigrants."  The  grounds  of  exclusion 
are  similar  to,  but  somewhat  wider  than,  those  of  our  Aliens  Act  A 
noticeable  distinction  is  that  British  subjects  may  be  excluded  as  undesirables. 

Books  and  Hewspap«n.— A  gratifying  testimony  to  the  progress  of 
East  Africa  is  shown  in  No.  so,  which  provides  for  the  registmtion  of  books 
and  newspapers  published  in  the  Protectorate.  Provision  is  made  for  the 
free  delivery  to  the  Government  of  certain  cofues  of  every  book  published, 
and  for  the  transmission  of  one  or  more  of  such  copies  to  the  British  Museum 
or  the  Colonial  Office. 

PoUee. — ^The  gradual  substitution  of  Local  Law  for  Indian  Law  proceeds, 
the  latest  being  a  Police  Ordinance  (Na  2  a)  in  place  of  the  Indian  Police 
Regulations  Act  of  186 1. 

2.    BRITISH    CENTRAL    AFRICA. 

Ordinances  passed — 10. 

Kining. — ^A  Mining  Ordinance  (No.  2)  supersedes  the  Ordinance  of  1899 
and  is  drawn  according  to  South  African  precedent.    There  are  ''  prospecting 
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areas,"  **  puUic  fields,"  and  **  reward  claims."  The  royalties  payable  to  the 
Government  on  the  produce  of  mines  are  5  per  cent,  on  gold  and  silver 
and  10  per  cent  on  diamonds. 

Frooednze. — ^Two  long  Ordinances  (Nos.  4  and  5)  deal  with  procedure 
in  the  High  Comt  and  Subordinate  Courts  respectively.  It  is  unnecessaiy 
to  state  other  than  their  distinctive  features.  Trials  for  murder  are  to  be  held 
with  the  aid  of  assessors  unless  die  Judge  sees  fit  to  summon  a  jury. 

In  any  trial  of  a  native  the  Judge  may  interrogate  him  during  the  case  for 
the  prosecution  or  after,  but  not  during  his  defence :  he  is  not  bound  to 
answer. 

In  other  respects  the  High  Court  procedure  follows  in  part  the  English, 
with  useful  additions  from  the  Indian  Codes  and  from  former  Orders-in- 
CounciL 

In  the  other  Ordinance  is  a  provision  enabling  a  magistrate  to  hold  an 
inquiry  where  there  is  sworn  information  of  an  offence,  and  no  person  is 
charged. 

Crimes  are  tried  on  an  information  or  indictment  lodged  by  the  Attorney- 
General.  It  is  presumed  that  short  forms  are  to  be  used,  but  the  only  form 
given  in  the  Schedule  is  one  of  an  indictment  for  murder,  which  happens 
to  be  perhaps  the  only  short  form  in  use  in  England.  It  would  have  been 
advisable  to  give  forms  for  fotgery,  &lse  pretences,  and  some  other  offences. 

■edieal  Praetlti0nen.— There  is  a  new  Ordinance  (No.  9)  for  the 
registration  of  medical  practitioners.  To  be  entitled  to  be  registered, 
a  person  must  hold  a  diploma  in  the  United  Kingdom,  a  British  Colony, 
or  a  foreign  country.  No  provision  is  as  yet  made  for  granting  diplomas 
in  the  Protectorate. 


VIII.    SOUTH   ATLANTIC. 
[CarUributed  by  Edward  Manson,  Esq.] 

1.    THE  FALKLAND   ISLANDS. 

logging  (No.  i). — A  sentence  of  flogging — for  any  offence  so  punishable 
by  law — is  not  to  exceed  28  strokes  in  the  case  of  adults  and  12  in  the  case 
of  juvenile  offenders.  The  instrument  is  to  be  approved  by  the  Governor. 
Females  are  in  no  case  to  be  flogged. 

Anns  and  AmmunitLon  (No.  2). — ^The  Governor  may  by  proclamation 
forbid  the  carrying  coastwise  or  the  exportation  to  any  country  of  any  arms, 
ammunition,  or  naval  or  military  stores. 
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Liquor  UoonoM  (No.  3). — ^This  is  in  furtberance  of  the  modern  policy 
of  *' black-listing"  inebriates.  Any  licence-holder  serving  such  prohibited 
person  is  made  liable  to  a  penalty  of  ^^5. 

Supply  (No.  4). 

Pensions. — Na  5  regulates  pensions,  gratuities  and  other  allowances  in 
respect  of  public  offices  in  the  Colony. 

Interpretation  and  Oenoial  Law  Ordinanoe  (No.  6).— Any  place  within 
the  Colony  may  be  declared  by  the  Governor  in  Council,  with  the  approval 
of  the  Secretary  of  State,  to  be  a  ''  town." 

Land  Ordinanoe.— No.  7  defines  the  meaning  of  "  suburban  **  and  *'  town." 


2.  ST.  HELENA. 

Supply  (Nos,  i,  3). 

Xinorals  (No.  2). — ^All  Crown  lands  containing  or  supposed  to  contain 
mineral  deposits  may  be  let  on  lease  for  terms  of  three  years  renewable,  but 
not  exceeding  a  total  of  twenty-one  years.  Every  lessee  is  to  keep  a  book 
open  to  inspection  by  the  Governor,  and  enter  the  amount  of  the  ore 
raised. 

No  such  lease  is  to  pass  the  right  to  any  gold,  silver,  or  platinum,  or  to 
any  precious  stones.  The  Governor  in  Council  may  cancel  a  lease  if 
operations  are  suspended  or  rent  in  arrear. 

Taxes  and  Bates  (No.  6). — ^This  is  machinery  for  the  levying  and 
collection  of  taxes  and  rates. 

Liquor  Lioonoes  (No.  7). — ^Application  for  a  liquor  licence  is  to  be  made 
to  a  Justice  of  the  Peace  of  the  district,  who  may,  if  satisfied  of  the  chararter 
of  the  applicant,  certify  the  application  to  the  Colonial  Secretary ;  but  power 
is  reserved  to  the  Governor  to  refuse  an  application  if  in  his  opinion  the 
number  of  licensed  premises  is  sufficient.  There  are  special  provisions  as 
to  hotel,  tavern,  and  grocer's  licences.  There  are  usual  provisicms  for  the 
proper  conduct  of  the  business.  Liquor  is  not  to  be  sold  to  intoxicated 
persons  or  persons  under  sixteen.  Gambling  is  not  to  be  permitted  or 
prostitutes  harboured.  In  case  of  a  riot  licence-holders  may  be  ordered  to 
close  their  premises. 
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IX.  NORTH  AMERICAN  COLONIES. 

I.  THE  DOMINION  OF  CANADA. 

[Contributed  by  J.  A.  Simon,  Esq.,  M.P.] 

Acts  passed — 185 :  Public,  52  ;  Local  and  Personal,  133. 

Supply  (Nos.  I,  2,  3). 

Criminal  Law  (No.  5). — ^The  Judge  of  any  Superior  or  County  Court  is 
empowered  to  appoint  a  commissioner  or  commissioners  to  take  the  evi* 
dence  of  any  person  residing  out  of  Canada  relating  to  an  offence  for  which 
a  prosecution  is  pending ;  but  the  assent  of  the  Attorney-General  to  such 
appointment  must  be  obtained. 

Evidenoe  of  Aoonsed  (No.  10). — The  new  principle  of  allowing  prisoners 
to  give  evidence  on  their  own  behalf  here  receives  recognition.  "Every 
person  charged  with  an  offence  and,  except  as  hereinafter  provided,  the  wife 
or  husband,  as  the  case  may  be,  of  the  person  so  charged  shall  be  a  com- 
petent witness  for  the  defence."  The  exceptions  protect  communications 
made  by  husband  to  wife,  or  wife  to  husband  during  marriage. 

Sevenne  (No.  12). — ^The  fiscal  year  is  fixed  from  April  i  till  March  31. 

Forett  Eeierves  (No.  14). — ^The  object  of  this  Act,  as  the  preamble 
states,  is  to  create  reserves  in  Manitoba,  Saskatchewan,  Alberta,  and  British 
Columbia  in  order  to  protect  and  improve  the  forests  and  secure  a  permanent 
supply  of  timber  and  also  to  protect  the  animals,  fish,  and  birds  within  the 
boundaries  of  such  reserves.  The  reserves  are  to  be  known  as  the  Dominion 
Forest  Reserves,  and  are  placed  under  the  control  of  the  Superintendent  of 
Forestry  and  rangers.  The  Schedule  to  the  Act  specifies  the  reserves  thus 
set  apart  in  the  various  Provinces  and  defines  the  boundaries. 

nmit  Marks  (No.  15). — Every  person  packing  fruit  in  a  closed  package 
intended  for  sale  is  to  cause  the  package  to  be  marked  in  a  plain  and  in- 
delible manner,  in  letters  not  less  than  half  an  inch  long,  (i)  his  name  and 
address,  (ii)  the  name  of  the  variety  or  varieties,  (iii)  a  description  of  the  grade 
of  the  fruit,  which  is  to  include  one  of  the  following  four  marks,  viz. 
"  Fancy,"  "  No.  i,"  "  No.  2,"  "  No.  3."  No  one  is  to  use  any  of  these 
descriptions  tmless  the  fruit  conforms  in  quality,  etc.  to  the  standard  defined 
in  each  case  by  the  Act 

Gold  and  Silver  Marlring  (No.  17). — No  article  composed  in  whole  or 
in  part  of  gold  or  of  silver,  or  of  any  alloy  of  gold  or  of  silver,  is  to  be  made 
or  sold  or  imported  into  Canada  if  it  bears  any  other  than  a  trade  mark,  a 
date  mark,  and  a  quality  mark — that  is,  a  mark  truly  and  correctly  in- 
dicating, as  required  by  the  Act,  the  quality  of  the  gold  or  silver,  or  alloy 
of  gold  or  of  silver  used  in  the  making  of  the  article. 
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Dealers  selling  or  importing  articles 'purporting  to  be  of  gold,  but  marked 
to  be  of  less  than  ten  carats  in  fineness,  are  to  be  gailty  of  an  indictable 
offence.    There  is  a  similar  provision  as  to  stiver  articles  containing  less  than 
'  ^/^  of  the  pure  metal. 

Plated  articles  must  show  the  proportion  of  gold,  silver,  or  other  metal 
with  which  they  are  overlaid.  Any  dealer  selling  or  importing  electro- 
silver  plated  articles  bearing  a  false  mark  is  to  be  guilty  of  an  indictaUe 
offence. 

Xmnigratioii  (No.  19). — ^This  is  an  Act  regulating,  with  considetabk 
strictness,  immigration  into  the  Dominion  with  a  view  to  the  exclusion  of 
the  unfit  It  empowers  the  Governor  in  Coundl  to  estaUidi  immigiatioo 
offices  in  and  outside  Canada,  and  to  appoint  a  superintendent  of  immigration, 
immigration  agents,  medical  and  other  officers. 

No  vessel  is  to  enter  Canadian  waters  having  on  board  any  greater  number 
of  passengers  than  one  adult  passenger  for  every  fifteen  clear  superfiidal  feet 
of  deck  or  one  for  every  two  tons  of  tonnage. 

The  master  of  any  vessel  is  to  deliver  to  the  immigration  agent  at  the 
port  of  arrival  a  report  of  the  passengers  on  board  on  a  prescribed  form,  and, 
in  particular,  the  name  and  age  of  any  who  are  lunatic,  idiotic,  epileptic, 
deaf  and  dumb,  or  dumb,  blind,  or  infirm,  or  suffering  from  any  disease  or 
injury. 

Immigrants  so  reported  are  not  to  be  allowed  to  land  except  in  the  case  of 
blind,  deaf,  and  infirm,  where  they  are  part  of  a  family  who  can  give  security 
for  their  permanent  support.  Paupers,  professional  beggars,  vagrants,  and 
persons  likely  to  become  a  public  charge,  convicts,  prostitutes,  and  pro- 
curesses are  also  prohibited.  The  immigration  agent,  the  medical  officer,  and 
another  officer  appointed  by  the  Minister,  are  constituted  a  board  of  inquiry 
to  determine  the  admissibility  of  immigrants.  Prohibited  immigrants  who 
have  arrived  by  train  must  be  deported  by  the  railway  company.  Any 
immigrant  who  has  within  two  years  of  his  landing  committed  a  crime 
involving  moral  turpitude  or  become  an  inmate  of  a  gaol,  hospital,  or  chari- 
table institution,  may  be  deported. 

Another  feature  of  the  Act  is  the  protection  of  immigrants.  The  master 
of  the  vessel  is  to  land  the  immigrants  at  an  hour  and  place  fixed  by  the 
immigration  agent.  Shelter  and  accommodation  are  to  be  provided  for  them 
until  they  can  be  forwarded  to  their  destination.  The  immigrants  are  not  to 
be  consulted  or  solicited  by  any  persons  other  than  those  licensed  for  the 
purpose.  "  Runners  "  and  agents  for  railway  and  steamboat  companies  or 
hotels  are  not  to  board  the  vessel  Taverns,  hotels,  and  boarding-houses  axe 
to  exhibit,  conspicuously,  their  tariff  of  prices.  All  the  provisions  of  the  Act 
are  fortified  with  heavy  penalties. 

Interpretatioii  (No.  21). — Some  rules  are  laid  down  as  to  the  commence- 
ment of  Acts,  the  mode  of  citation,  the  application  of  definitions,  and  the 
construction  of  an  amending  Act  with  the  Act  it  amends. 
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IsprOKf  (No.  24).— Every  person  in  Canada  found  to  be  afflicted  with 
leprosy  may  be  confined  in  a  lazaretto  for  lepers;  and  for  the  care  of 
such  patients  the  Governor  in  Council  is  empowered  to  establish  a  lazaretto 
with  a  medical  superintendent  under  the  direction  of  the  Minister  of  Agri- 
culture. Persons  suspected  of  having  leprosy  may  be  examined  by  the 
medical  officer,  and  if  reported  as  requiring  confinement,  they  may,  on  warrant 
issued  by  a  Judge,  be  committed  to  a  lazaretto.  Harbouring  or  concealing 
a  leper  is  made  an  offence  punishable  with  a  fine  of  $100.  The  inmates 
of  a  lazaretto  are  to  be  detained  there  until  the  medical  superintendent 
certifies  that  it  is  safe  for  them  to  be  at  large. 

Tha  lord's  Bay  (No.  27).— This  is  a  remarkable  Act.  To  some  it  win 
appear  a  recrudescence  of  Puritanism;  to  others  a  sound  State  policy 
against  the  spread  of  the  "Continental"  Sunday.  All  buying  and  selling, 
all  exercise  by  a  man  of  his  ordinary  vocation  or  business,  either  by  himself 
or  by  his  employ^,  on  the  Lord's  Day,  that  is,  from  12  o'clock  on  Saturday 
till  12  on  Sunday  night,  is  made  unlawful,  subject  to  an  exception  in  the 
case  of  works  of  ''  necessity  or  mercy."  Of  these  the  Act  gives  a  number 
of  illustrations,  but  they  are  not  to  be  deemed  exhaustive ;  thus,  work  may 
be  done  in  connection  with  divine  service,  the  sale  of  drugs  and  medicines, 
telegraph  and  telei^one  messages,  starting  and  maintaining  fires,  ventilating 
and  pumping  mines,  keeping  railway  tracks  clear  of  snow,  loading  or  un- 
loading any  ocean-going  steamer,  the  delivery  of  milk  for  domestic  use,  the 
work  of  domestic  servants  and  workmen. 

It  is  to  be  unlawful  for  any  person  to  engage  in  any  public  game  or 
contest  for  gain,  or  to  be  present  at  any  performance  or  public  meeting, 
elsewhere  than  in  a  church,  at  which  any  fee  is  charged  for  admission. 
It  is  further  made  unlawful  for  any  person  on  the  Lord's  Day  to  run  any 
excursion  for  hire,  or  to  shoot  with  any  gun  or  rifle  for  gain,  or  in  such 
manner  as  to  disturb  other  persons  in  attencbnce  at  public  worship.  Foreign 
newspapers  are  not  to  be  sold.  The  violation  of  any  of  the  provisions  of  the 
Act  is  visited  with  a  fine  of  $40. 

Moneylendeis  (No.  32). — No  moneylender  is  to  stipulate  for  more  than 
12  per  cent  interest  on  any  loan  under  $500;  after  judgment  the  mte 
is  to  be  reduced  to  5  per  cent.  The  Court  is  given  power  to  inquire  into 
and  reopen  transactions  and  relieve  the  borrower  firom  any  interest  in  excess 
of  the  above  rate. 

Any  moneylender  violating  the  Act  is  liable  to  imprisonment  for  a  year. 

PaniteatiariM  (No.  38).— By  this  Act  all  the  penitentiaries  in  Canada, 
and  all  prisoners  therein,  are  brought  under  the  control  of  the  Minister  of 
Justice,  who  is  to  exercise  over  them  complete  administrative  power.  Other 
penitentiaries  or  prisons  may  from  time  to  time  be  established  by  the 
Governor  in  Council.  The  Governor  in  Council  is  further  empowered  to 
appoint  two  inspectors  of  penitentiaries  and  such  other  prisons,  to  visit, 
examine,  and  report  upon  their  state  and  management.     He  may  also 
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appoint  wardens  and  deputy-?rardens  for  penitentiaries,  fix  salaries,  and  allot 
gratuities. 

Juvenile  offenders  in  refonnatories  found  incorrigible  may  be  removed 
to  a  penitentiary. 

Convicts  are  to  be  kept  at  hard  labour  for  ten  hours  a  day  at  least, 
exclusive  of  hours  for  meals.  Female  convicts  are  to  be  kept  in  a  s^mrate 
ward,  under  charge  of  a  matron.  A  record  is  to  be  kept  of  the  daily  condoct 
of  every  convict,  his  industry  and  obedience  to  prison  rules,  and  by  such 
conduct,  if  exemplary,  the  convict  may  earn  a  partial  remission  of  his  sentence 
not  exceeding  six  days  for  every  month  of  good  behaviour  credited  to  him. 
A  convict  with  twenty-two  days'  remission  to  his  credit  may  earn  remissioD 
at  the  rate  of  ten  days  per  month.  A  list  of  prison  offences  is  to  be  drawn 
up  by  the  inspector,  and  a  copy  placed  in  each  cell.  Convicts  are  not, 
unless  at  their  own  request,  to  be  discharged  during  the  months  of  December, 
January,  and  February,  but  may  stay  on.  At  discharge  the  ex-convict  is  to 
be  supplied  with  a  suit  of  ordinary  clothes,  the  means  of  transportation  to 
the  place  where  he  was  convicted,  or  any  other  place  he  may  select,  and  a 
sum  of  money  not  exceeding  $10.  Justice  and  mercy  seem  happily  met 
together  in  this  Act 

Mining  (No.  39). — ^This  is  a  technical  Act,  regulating  "  placer  "  mining 
in  the  Yukon  Territory — ^the  right  to  acquire  mines,  the  nature  and 
size  of  claims,  locating  and  recording,  survey,  title,  grouping,  water  rights, 
drainage,  etc. 

Bailway  (No.  4a).— The  important  Railway  Act  of  1903  is  here 
amended  and  supplemented.  The  Act  deals  with  the  jurisdiction  of 
the  Railway  Board,  their  power  to  regulate  the  construction  of  rolling 
stock,  railway  accommodation,  and  the  running  of  trains,  connections, 
**  express  "  tolls,  telephone  tolls,  and  other  incidents  of  railway  traffic. 

(No.  42)  auUiorises  the  granting  of  subsidies  in  aid  of  the  construction 

of  certain  railways. 

Shipping  (No.  46). — \^th  a  view  to  the  safety  of  ships  and  the  prevention 
of  accidents,  masters  of  sailing  and  steam  ships  are  forbidden  during 
the  winter  months,  and  for  certain  voyages,  to  load  deck  cargoes  of 
timber  of  certain  kinds. 

Senate  and  House  of  Commons  (Nos.  48,  49).— A  deduction  of  $15 
a  day  from  a  member's  sessional  allowance  is  made  for  non-attendance, 
except  in  cases  of  illness.  A  member  is  also  to  be  allowed  his  actual 
moving  or  transportation  expenses  and  reasonable  living  expenses  between 
his  place  of  residence  and  Ottawa.  Each  member  is  to  furnish  the  Clerk 
of  the  House  with  a  statement  of  attendances,  rendered  monthly,  and  of 
his  travelling  expenses.  No  member  of  the  Senate  or  House  of  Commons 
is,  under  peril  of  a  penalty  of  $1,000  and  $500  respectively,  to  accept 
any  compensation  for  services  rendered  or  to  be  rendered  to  any  perscm 
in  relation  to  any  Bill,  proceeding,  contract^  claim,  or  other  nutter  before 
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the  Senate  or  House  of  Commons  or  a  Committee  of  either  House,  or 
in  order  to  influence  any  member  of  either  House. 

Weights  and  Keaiures  (No.  52). — When  milk  is  sold  by  measure, 
all  cans  or  other  vessels  of  a  capacity  of  one  gallon  or  over  used  for 
such  sale  are  to  contain  one  Dominion  standard  gallon  or  some  multiple 
of  such  gallon.  The  capacity  of  the  can  and  the  name  of  the  maker 
are  to  be  stamped  on  it  by  inspectors,  who  are  to  be  paid  certain  fees. 
Cans  in  use  are  to  be  verified  and  stamped  to  the  amount  of  their 
capacity. 

Waoellaneous  Minor  Aeti : 

C&urt  of  Appeal  for  Manitoba  (No.  4). 

Currenty^  Redemption  of  Worn  Silver  or  Copper  Coins  (Na  8). 

Customs  Tariffs  Machinery  and  Railway  Rails  (No.  9). 

Final  Judgment  Defined  0^0.  xi). 

Game  Preservation  in  Unorganised  Territories  (No.  16). 

Grain  Inspection  Act^  1904,  Amended  {lio.  18). 

Indian  Lands^  Moneys  from^  Disposal  of  (}io.  20). 

Judicature— Judges  to  have  Travelling  Allowances  (No.  a 2). 
Supreme  and  Exchequer  Courts  (No.  50). 

Loan  Companies^  Prescribes  on  what  Securities  such  Companies  nury 
make  Advances  (No.  26). 

Lotteries,  the  "  Art  Union  "  of  London  exempted  (No.  6). 

Manitoba  Grain  Act,  1900,  Amended  (No.  28). 

Militia  (Nos.  29,  30^  31). 

Harbour  Commissioners  of  Montreal  (Nos.  33,  34,  35). 

NcOional  Transcontinental  Railway  Companies  (No.  36). 

Harbour  of  North  Sydney  in  Nova  Scotia  (No.  37). 

Privy  Councillors,  Annuities  to  (No.  40). 

Quebec  Harbour  (No.  41). 

Rochy  Mountains  Parh  (No.  44). 

Whaling  Licences  for  Hudson  Bay  are  fixed  at  $50. 


2.    BRITISH  COLUMBIA. 
[Contributed  by  J.  A.  Simon,  Esq.,  M.P.] 
il — ^This  Act,  among  other  things,  substitutes  a  new  scale  for 


the  taxation  of  income.  Where  the  taxable  amount  does  not  exceed  $2,000 
the  scale  is  1^  per  cent. ;  over  $2,000  and  under  $3,000,  i|  per  cent. ;  over 
$3,000  and  under  $7,000,  3  per  cent.  A  new  scale  is  also  established  for 
real  property  other  than  wild  land,  coal  or  timber  land.  The  Act  also  deals 
with  the  procedure  on  forfeiture  of  mineral  or  placer  claims. 

Dairy  AssoeiAtlona  (No.  2). — ^A  meeting  of  any  association  of  this  kind 
is  to  be  held  in  the  first  three  months  of  each  year,  for  election  of  a  President, 
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Vioe-PieadeiiC.  and  Baud  of  not  1 
Governor  io  Coondl  is  pvca 
pcricnoc  is  uuijii^    Socli 
fiKtorieSy  to  adriseaiid  aabl  tlie 
of  tfaor  pffodoct%  to  BSpo 
pvpooc  of  cuanog  dmilincM^  aodf  ■ 
jfnind  to  DC  imfiL 

Ijii  iMli  (No.  4)-— This  inGOfpontn  die  fiat  Ukhoat  and  Life* 
saring  Assodatioo  of  Biidsfa  ColiimtMi,  which  is  to  coosist  of  all  penoat 
oootnbatiog  not  less  than  $1  to  die  objects  of  the  Sodetj.  BiauBcii  Societia 
maj  be  formed. 

iCTSilasklfcad^CNasX— "Lite  stack'indiis  Act  inchides hooes, 
cattle,  riieqi.  pi9^  goat%  donkeys,  dq^^tnihi^Si  geese,  dni^Si  Ibw^ 
and  labbitSL  With  a  view  to  improve  the  breed  of  sndi  **  live  stock*  the 
lieotenant-Goveroor  in  Coandl  is  given  power  to  giant  a  charter  of  i&- 
corporation  to  ''The  StodL-bieedea'  Association  of  Bdtish  ColombiL'' 
The  Assodatioo  may  hold  exhibitions  of  live  stock  and  agricnltnral  impie- 
ments,  employ  judges,  leclmets,  and  instractoa,  award  pcises,  and  keep 
a  burean  for  the  collection  and  disseminatioo  of  infoonation.  Rnles  may 
be  made  far  nwhiding  gamhiinfr  huckstering  drcosi  and  aoontdttzik 
performances  from  the  meetings  of  die  Association. 

Land  Birvejipg  (Na  6).— -A  number  of  amendments  of  detail  are  matie 
in  the  constitution  of  die  British  Cohnabia  Snrveyois  of  Land  CospontioD, 
relating  mosdy  to  rating  and  the  rq;tstxation  of  members. 

Oempaaias  (Na  io).^The  provisions  of  the  Companies  Act,  1900 
(United  Kingdom)  (since  amended),  as  to  the  r^;istiation  of  mortgs^^  and 
chaiges  by  a  company  are  here  adopted  for  British  Colombia,  mmiatu 
mmtamdis.  The  Act  applies  to  Extsa-Provindal  Companies  carrying  oq 
business  within  the  Province. 

Mstress  (Na  16).— When  a  distress  is  levied  for  taxes  josdy  dne^  or  anj 
penalty  incurred,  and  any  irregularity  is  committed  by  the  party  distraining, 
the  distress  is  not  henceforth  to  be  deemed  unlawful,  but  the  party  aggrieved 
may  have  his  remedy  by  action  for  damages. 

I«nd  Baglstiatton  (No.  sj). — This  is  the  most  important  enactment  of 
the  year.  It  extends  and  systematises  the  registration  and  transfer  of  land 
throughout  the  Province.  In  addition  to  the  existing  hnd  registers,  district 
roisters  are  to  be  established,  with  Examiners  of  Tides.  Every  penon  damuDg 
to  be  registered  as  owner  in  fee  is  to  apply  to  the  Registiar  in  a  prescribed 
form  and  deposit  his  title  deeds — accompanied  in  certain  cases  with  maps 
and  plans — with  the  Registrar,  and  the  Registrar,  if  satisfied  that  "  a  good 
safe-holding  and  marketable  title  in  fee  simple  "  has  been  established,  is  to 
r^ter  the  applicant  in  the  "  Register  of  Indefeasible  Fees.**  If  not  so 
satisfied,  he  is  to  refer  the  application  to  an  Kxaminflr  of  Tides,  who, 
after  examination,  may  direct  the  Registrar   to  register  the  tide  as  an 
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Indefeasible  Fee  or  as  an  Absolute  Fee  after  notices  given,  or  may  direct 
tbe  Registrar  to  refuse  registration.  An  ''absolute  fee"  is  defined  as 
meaning  the  "legal  ownership  of  an  estate  in  fee  simple."  Certificates  in 
sui  appropriate  form  are  to  be  issued  to  the  registered  holders  of  "  Indefeasible 
Fees"  and  "Absolute  Fees."  In  the  case  of  an  Indefeasible  Fee  no 
application  for  registration  of  any  estate  or  interest  in  the  land  or  any  part 
of  it  is  to  be  entertained  unless  as  a  "  charge  "  on  the  land.  "  Charge"  is 
defined  as  meaning  "  any  less  estate  than  an  absolute  fee  or  any  equitable 
interest,  and  is  to  include  any  incumbrance,  Crown  debt,  judgment,  mortgage, 
or  claim  to  or  upon  any  real  estate."  Any  "charge"  may  be  r^tered, 
provided  there  has  been  registration  of  the  fee,  absolute  or  indefeasible, 
but  not  a  mere  equitable  mortgage  or  lien  by  deposits  of  title  deeds.  No 
entry  of  trusts  is  to  be  made  in  the  register  where  two  or  more  persons  are 
interested  in  distinct  interests  or  estates  in  the  same  land  by  way  of  re- 
mainder or  otherwise.  The  first  owner  of  an  estate  of  inheritance  is  to  be 
registered  as  the  owner  of  a  fee,  and  the  interests  or  estates  of  the  others 
are  to  be  registered  by  means  of  a  charge  or  charges.  In  case  of  infonts 
and  persons  under  disability  the  Court  may  enter  a  charge  on  their  behalf. 
Any  person  interested  may,  by  leave  of  the  Registrar,  lodge  a  caveat  against 
transfer.  Registration  of  a  charge  is  to  operate  as  notice  to  any  person 
dealing  with  the  land. 

On  any  transfer  the  transferee  is  to  be  registered  and  a  new  certificate 
issued  to  him.  Mistakes  or  misfeasances  by  the  Registrar  are  to  be  made 
good  out  of  an  Assurance  Fund  which  is  to  be  formed  by  deducting  20  per 
cent,  of  the  fees  on  registration  and  accumulating  the  same  with  interest. 

The  fees  appear  very  moderate.  Thus,  the  fee  for  registration  of  any 
absolute  or  indefeasible  title  is  $1 ;  of  a  certificate  of  indefeasible  title,  $5  ;  for 
registration  of  a  charge,  $1 ;  for  a  certificate  of  search,  $i. 

Crown  Lands  (No.  24).— Any  person  under  the  amending  Act,  being  the 
head  of  a  family,  a  widow,  or  single  man  over  eighteen  years  of  age,  and  a 
British  subject  or  an  alien  who  has  formally  declared  his  intention  of  becom- 
ing a  British  subject  may  record  any  tract  of  unoccupied  and  unreserved 
Crown  lands  not  exceeding  one  hundred  and  sixty  acres  in  extent ;  but  only 
for  dond  fide  agricultural  purposes. 

Holders  of  timber  leaseholds  or  licences  may  obtain  a  right-of-way  across 
any  Crown-granted  lands  for  the  purpose  of  constructing  chutes,  flumes,  or 
roads. 

Aneient  Lights  (No.  25). — It  is  a  somewhat  startling  provision  which  is 
embodied  in  this  Act :  "  No  person  shall  acquire  a  right  by  prescription  to 
the  access  of  light  to  or  for  any  building." 

Liquor  (No.  26). — Only  three  licences  to  sell  liquor  by  retail  are  to  be 
granted  for  any  locality  unless  the  population  exceeds  500,  and  thereafter  only 
one  additional  licence  for  every  additional  1,000  population. 

Munioipalitiei  (No.  32}. — ^This  is  an  Act  for  standardising  Municipal 
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Government  It  dedares  of  whom  municipal  councils  are  to  be  composed, 
how  they  are  to  regulate  their  business,  what  byelaws  a  municipality  may 
make,  and  how  it  may  enforce  them;  its  duty  in  regard  to  tbe  poor  and 
destitute ;  its  capacity  to  contract  debts,  to  borrow  on  the  security  of  water, 
gas,  or  electric  rates ;  the  audit  of  its  accounts,  the  levying  of  rates,  the 
amounts  chargeable  for  traders'  licences,  liquor  licences,  police  magistrates, 
highways  and  bridges,  public  parks,  and  all  theother  necessities  and  amenities 
of  dvic  life. 

GdUflga  for  Tiearning  (No.  38).— The  Royal  Institution  for  the  Advance- 
ment of  Learning  of  British  Columbia  is  hereby  incorporated  to  establish  a 
college  for  the  higher  education  of  men  and  women,  under  the  name  of  the 
McGill  University  College  of  British  Columbia,  and  for  providing  courses  of 
study  leading  to  d^rees  of  McGill  University. 

Supply  (Na  41). 

Timber  (Na  43). — Official  scalers  are  appointed  for  the  measurement  of 
timber  and  saw  logs.    The  fees  are  a  lien  on  tbe  timber. 

Wild  Eonai  (No.  48). — On  the  written  request  of  at  least  five  owners  oi 
horses  ranging  upon  the  public  lands  of  any  district,  a  licence  may  be  issued 
by  the  Government  Agent  to  any  person  named  authorising  bim  to  kill 
horses  running  wild  upon  the  public  lands. 

IDsoeUaneoiu  Xinar  Matters. 

Amendments  of  detail  are  made  in  the  following  Acts  : 

Steam  Bailers  Inspection  Aa,  1901  (No.  7). 

County  Courts  Act^  1905  (No.  11). 

Small  Debts  Acts,  1897  (No.  13). 

Supreme  Court  Rules  Act,  1907  (No.  14). 

Municipal  Elections  Act,  1906  (No.  18). 

Provincial  Elections  Act,  1903-4  (Nos.  19,  20). 

General  Trusts  Corporation  Act,  1905  (No,  22). 

Health  Act,  1897  (No.  22). 

Liquor  Traffic  ReguleUion  Act,  1897  (No.  27). 

Placer  Mining  Act,  1897  (No.  29). 

Coal  Mines  Regulation  Act,  1897  (No.  30). 

Plans  Cancellation  Act  (No.  36). 

Public  Schools  Act,  1905  (No.  39). 

Statutes  and  Journals  Act,  1906  (No.  40). 

3.    PROVINCE   OF    MANITOBA. 

[Contributed  by  H.  Stuart  Moore,  Esq.] 

Acts  passed — Public,  100 ;  Private,  23. 

Joint  Stock  Companies  (Nos.  13,  14).— These  Acts  amend  the  Manitoba 
Joint  Stock  Companies  Act  and,  inter  alia,  empower  the  Lieutenant-Governor 
in  Council  to  revoke  and  cancel  the  letters  patent  incorporating  a  company 
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which  has  failed  to  make  returns  for  two  successive  years,  and  renders  liable 
to  a  penalty  of  $2,000  a  person  who  allows  his  name  to  be  used  as  a 
director,  trustee,  or  member  of  the  board  of  management  in  consideration 
of  an  allotment  or  transfer  of  shares  in  the  Company. 

Supzeme  Court  (Nos.  17,  18). — ^The  first  of  these  Acts  amends,  in  a 
number  of  particulars,  the  King's  Bench  Act.  It  allows  service  of  a  subpoena 
for  examination  to  be  made  on  the  parties'  solicitor  instead  of  by  personal 
service.  The  second  Act  constitutes  a  Court  of  Appeal  from  the  King's 
Bench  sitting  en  banc  and  from  the  County  Courts.  The  Court  must  consist 
of  three  Judges.  Non-jury  cases  on  the  civil  side  are  not  to  be  tried  at 
assizes. 

Sleetioiui  Law(Nos.  23, 24). — These  Acts  amend,  in  a  number  of  particulars, 
the  law  relating  to  elections  for  the  various  electoral  divisions  of  the  Province. 

Hies  (No.  25).— This  Act  amends  the  Fires  Prevention  Act.  The  Fire 
Commissioner  or  his  deputy  may  hold  an  inquiry  into  the  cause  or  origin 
of  any  fire  in  the  Province  and  ascertain  whether  it  was  kindled  by  design 
or  how  otherwise.  Such  person  has  the  power  and  authority  of  a  Judge 
of  a  County  Court  or  coroner  as  to  obtaining  evidence.  He  also  has  the 
authority  and  jurisdiction  of  a  police  magistrate  or  provincial  constable 
for  the  arrest  and  punishment  of  persons  distiurbing  the  peace  at  a  fire  or 
suspected  of  stealing  property  there.  The  Attorney-General  can  order  an 
inquiry  to  be  held  as  to  the  cause  and  origin  of  any  fire.  The  Fire  Com- 
missioner must  keep  a  record  of  his  investigations,  which  is  at  all  times 
open  to  public  inspection.  The  Commissioner,  and  various  other  persons, 
may  enter  upon  premises  and  may  order  the  removal  of  any  combustible 
materials  there  found.  If  conditions  dangerous  to  the  safety  of  the  premises 
exist,  he  may  order  such  conditions  to  be  remedied.  The  expenses  of 
maintaining  the  ofllce  of  the  Fire  Commissioner  are  to  be  defrayed  by  the 
Insurance  Companies  doing  business  in  the  Province. 

Provinoial  Emblem  (No.  29}. — ^The  Anemone  patens^  popularly  mis-called 
the  Crocus,  is  declared  to  be  the  floral  emblem  of  this  Province. 

Oame  Preieryatioii  (No.  30).— This  Act  amends  the  Game  Protection 
Act  in  many  respects.  Fawns  of  deer  cabri  or  antelope,  elk,  or  wapite, 
moose  reindeer,  or  cariboo  are  protected  at  all  times.  The  close  season 
for  muskrats  is  May  8  to  January  i ;  for  grouse,  November  i  to  October  i 
of  the  following  year;  for  pheasant,  from  passing  of  Act  to  October  i,  1909 ; 
for  ducks,  from  December  i  to  September  i  of  the  following  year.  No 
person  may  kill  more  than  fifty  ducks  in  a  day,  except  between  October  x 
and  November  30.  In  cases  of  confiscation  of  game  for  offences  against 
this  Act,  the  confiscated  property,  if  dead,  is  to  go  to  the  prosecutor, 
unless  he  be  an  officer  of  the  Government  when  it  is  to  be  given  to  some 
charitable  institution,  at  the  discretion  of  the  convicting  Judge.  Live 
animals  become  the  property  of  His  Majesty  in  right  of  the  Province. 

Hone-breeding  (No.  32). — ^This  Act  compels  the  owner  of  any  stallion 
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standing  or  travelling  for  profit  to  enrol  every  year»  with  the  Department 
of  Agriculture  and  Immigration,  the  name,  description,  and  breeding  of  such 
stallion.  In  the  case  of  a  pure-bred  stallion  the  owner  must  make  a 
statutory  decbration  that  to  the  best  of  his  knowledge  such  stallion  is 
free  from  hereditary  or  transmissible  unsoundness  or  disease,  ue.  bone-qiavin, 
cataract,  curb,  navicular  disease,  periodic  ophthalmia,  sidebones,  ringbone^ 
roaring,  thick-wind  or  whistling,  thoroughpin  or  bog-spavin.  According  to 
the  class  of  stallion  a  licence  certificate  is  issued  by  the  Department,  and 
copies  of  this  must  be  exhibited  conspicuously  in  eveiy  staUe  or  building 
where  the  stallion  stands  for  public  service. 

Idquar  Timfllte  (No.  38).— This  Act  amends  the  Liquor  Licence  Act 
It  also  provides  that  persons  under  eighteen  years  are  not  to  be  allowed  in 
billiard,  pool,  or  bagatelle  rooms  in  connection  with  licensed  premises  without 
the  consent  of  the  parent  or  guardian  of  such  person. 

■aniage  Law(Na  41). — ^This,  the  Marriage  Act,  1906,  allows  the  ceremony 
of  marriage  between  persons  not  under  legal  disqualification  to  be  solemnized 
by  the  ministers  and  clergymen  of  every  church  and  religious  denominatioD, 
duly  ordained,  according  to  the  rites  and  ceremonies  of  the  church  or 
denomination  to  which  they  belong.  Such  may  include  (i)  the  society  of 
the  religious  people  called  or  known  as  '*  Churches  of  God "  or  of  Christ, 
and  individually  as  "  Disciples  of  Christ '' ;  (a)  the  religious  society  called 
the  Salvation  Army ;  (3)  certain  Jewish  Synagogues;  (4)  the  religious  Sod^ 
of  Friends  called  Quakers.  No  marriage  can  be  celebrated  unless  a  Uoenoe 
has  been  obtained  from  the  Minister  of  Agriculture  and  Immigration,  or 
banns  have  been  published  Marriages  may  be  solemnized  between  6  a.m. 
and  10  p.m.,  and  must  be  in  the  presence  of  two  or  more  witnesses.  Persons 
under  eighteen  (unless  a  widow  or  widower)  cannot  marry  without  the  consent 
of  the  father  or  mother  or  guardian.  If  the  fiither  or  mother  is  not  resident 
in  the  Province,  but  the  party  is  and  has  been  a  resident  for  the  preceding 
twelve  months,  a  licence  may  be  granted.  Persons  under  sixteen  cannot 
marry  except  when  necessary  for  the  legitimation  of  offspring.  It  is  an 
offence  to  marry  persons  knowing  one  or  other  to  be  an  idiot  or  insane. 
Certain  marriages  solemnized  before  the  passing  of  this  Act  are  declared  valid. 

Vo&ous  Weeds  (No.  65).— The  Noxious  Weeds  Act,  1906,  repeals  the 
previous  legislation  on  this  subject  and  prescribes  the  law  for  the  destruction 
of  these  pests  to  agriculture.  Noxious  weeds  include  common  wild  mustard, 
hare's  ear  mustard,  tumbling  mustard,  Canada  thistle,  Russian  thistk, 
perennial  sow  thistle,  wild  oats,  French  weed  or  stink  weed,  fidse  flax, 
giant  ragweed,  dwarf  ragweed,  false  ragweed,  blue  burr,  blue  lettuce, 
prickly  lettuce,  and  any  weeds  to  which  this  Act  may  be  applied  by  a 
byelaw  of  any  municipality. 

Appropmtion  (Nos.  84  and  85). — These  Acts  provide,  $2,i94»ii4.55 
for  the  Government  of  the  Province  till  December  3,  1906. 

Telephone  and  Telegraph  Systems  (No.  89).— ^This  Act  empowers  the 


NORTH  AMERICAN  COLONIES:    SASKATCHEWAN.       387 

Goveroment  of  the  Province  to  own  and  work  telephone  and  telegraph 
systems.  In  the  event  of  the  Government  purchasing  any  system,  if  the 
price  is  not  agreed  upon,  it  is  to  be  assessed  upon  the  actual  value  of  the 
property,  having  r^ard  to  what  the  same  would  cost  if  then  constructed, 
less  deterioration,  wear  and  tear,  plus  10  per  cent.  Nothing  is  to  be  allowed 
for  franchise  or  prospective  profits. 

4.  PROVINCE    OF   SASKATCHEWAN. 

[Contributed  by  H.  Stuart  Moore,  Esq.] 

Acts  passed — 64,  of  which  19  are  classed  as  Local  or  Private. 

By  the  provisions  of  the  British  North  American  Act,  187 1,  the  Parliament 
of  Canada  has  power  to  establish  new  Provinces  in  any  territories  forming 
for  the  time  being  part  of  the  Dominion  of  Canada.  By  the  Saskatchewan 
Act  of  1905  the  following  territory  was  created  into  a  Province,  ue,  from 
the  intersection  of  the  international  boundary  dividing  Canada  from  the 
United  States  of  America  by  the  west  boundary  of  the  Province  of  Manitoba, 
thence  northerly  along  the  said  west  boundary  of  the  Province  of  Manitoba 
to  the  north-west  comer  of  the  said  Province  of  Manitoba ;  thence  continuing 
northerly  along  the  centre  of  the  road  allowance  between  the  29th  and 
30th  ranges  west  of  the  principal  meridian  in  the  system  of  Dominion 
land  surveys,  as  the  said  road  allowance  may  hereafter  be  defined  in 
accordance  with  die  said  system,  to  the  second  meridian  in  the  said  system 
of  Dominion  land  surveys,  as  the  same  may  hereafter  be  defined  in 
accordance  with  the  said  system;  thence  northerly  along  the  said  second 
meridian  to  the  60^  of  north  latitude ;  thence  westerly  along  the  parallel 
of  the  60°  of  north  latitude  to  the  fourth  meridian  in  the  said  system  of 
Dominion  land  surveys,  as  the  same  may  be  hereafter  defined  in  accordance 
with  the  said  system;  thence  southerly  along  the  said  fourth  meridian  of 
the  said  international  boundary  dividing  Canada  from  the  United  States 
of  America;  thence  easterly  along  the  said  international  boundary  to  the 
point  of  commencement 

The  Act  provides  that  the  new  Province  is  to  be  governed  until  its 
Legislature  otherwise  provides,  in  the  same  way  as  the  North-West  Territories 
is  governed. 

The  first  session  of  the  first  Legislature  began  on  the  29th  day  of 
March  and  closed  on  the  26th  day  of  May. 

Appropriation  (No.  i).— This  Act  provides  $118,608.77  for  the  public 
service  for  1905,  and  $2,067,567.67  for  1906-1907. 

LegiBlatore  (No.  4). — ^The  Legislative  Assembly  Act  defines  the  qualifica- 
tions for  a  Legislator  and  the  procedure  to  be  employed  in  the  Legislative 
Assembly.  Itralso  provides  that  members  are  to  receive  $z,ooo  for  each 
session,  together  with  certain  travelling  expenses. 

25 
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PnUio  Senloa  (Nos.  5,  7-1 1).— The  Public  Service  Act  (Na  5)  defines 
the  public  service  of  the  Province  as  including  the  Clerk  of  the  Legishtive 
Assembly,  the  Provincial  Auditor,  and  all  employ^  in  the  office  of  the 
Executive  Council,  the  Departments  of  the  Attorney-General,  Provincial 
Secretary,  Treasury,  Public  Works,  Agriculture,  Education,  Railway  Commis- 
sion and  offices  of  the  Legislative  Assembly.  Acts  Nos.  7-1 1  define  the  duties 
of  the  Departments  of  the  Attorney-General,  Provincial  Secretary,  Agriculture, 
Public  Works,  and  Railway  Commission. 

Steam  Boilers  (No.  15).— This  Act  provides  for  the  inspection  every 
year  of  steam  boilers  carr3ring  more  than  15  lb.  pressure  of  steauL  After 
inspection  a  certificate  is  granted  which  is  only  primA  fade  evidence  of 
due  inspection  of  the  boiler  and  its  fitness.  Persons  operating  steam  boilers 
must  be  certificated  after  examination  in  the  theory  and  practice  of  operating 
a  steam  boiler.    On  due  cause  being  shown,  the  certificate  may  be  cancelled. 

Land  (No.  24). — ^The  Land  Titles  Act,  consisting  of  204  sections,  provides 
for  the  registration  and  descent  of  land,  its  transfer,  leasing,  and  mortgaging. 
'*  Land  "  means :  lands,  messuages,  tenements,  and  hereditaments,  corporeal 
and  incorporeal,  of  every  nature  and  description,  and  every  estate  or  interest 
therein,  and  whether  such  estate  or  interest  is  legal  or  equitable,  together 
with  all  paths,  passages,  ways,  water-courses,  liberties,  privileges,  and 
easements,  mines,  minerals,  and  quarries  appertaining  thereto,  and  all  trees 
and  timber  thereon  and  thereunder  lying  or  being.  In  this  Province  land 
descends  to  the  personal  representative  as  personal  estate  and  is  distributed 
as  such.  Illegitimate  children  inherit  from  the  mother  as  if  they  were 
legitimate,  and  the  mother  inherits  the  land  of  her  intestate  ill^timate 
o£fspring.  If  either  parent  leave  the  other  and  thereafter  Hve  in  adulteiy, 
such  party  can  take  no  land  of  the  other.  Leases  for  more  than  three 
years  of  land  for  which  a  certificate  of  title  has  been  granted  must  be  in 
the  form  scheduled  to  the  Act  Mortgages  for  certificated  land  must  also 
be  in  the  form  scheduled  to  the  Act.  The  covenants  in  the  statute^ 
form  of  lease  by  the  covenant  are,  (i)  that  he  will  not  assign  or  sublet 
without  leave,  (a)  will  fence,  (3)  will  cultivate,  (4)  will  not  cut  timber, 
(5)  will  not  carry  on  an  offensive  trade.  The  covenants  in  the  statutory 
mortgage  include,  (i)  that  the  mortgagee  has  a  good  title,  (2)  a  right  to 
mortgage,  (3)  in  default  the  mortgagee  shall  have  quiet  possession,  (4)  freedom 
from  encumbrances,  (5)  will  execute  such  further  assurance  of  tbe  land  as 
may  be  required,  (6)  has  done  no  act  to  encumber  the  land. 

Kedioine  and  Dentistry  (Nos.  28,  29).— The  first  of  these  Acts  creates 
a  College  of  Physicians  and  Surgeons,  and  provides  for  the  qualificatioo, 
election,  and  registration  of  its  members.  The  secoiKl  Act  similarly  creates 
a  College  of  Dental  Surgeons.  Only  members  of  these  colleges  are  entided 
to  practise  these  professions  in  the  Province. 

Sailways  (No.  30). — The  Railway  Act,  consisting  of  225  sections,  applies 
to  all  railways  hereafter  authorised  to  be  constructed  by  any  Special  Act 
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of  this  Province»  so  far  as  it  is  incorporated  in  such  Special  Act.  This 
Act  is  similar  in  many  respects  to  the  Railway  Clauses  Act  of  the  United 
Kingdom. 

Kanioipal  Trading  (No.  34).— The  Municipal  Public  Works  Acts 
empower  the  corporation  of  any  dty  or  town  to  construct  and  maintain 
waterworks  and  sewers  and  gasworks. 

Free  lihrariM  (No.  37).— The  Public  Libraries  Act  enables  local 
authorities  to  establish  free  libraries  if  at  least  three-fifths  of  the  electors 
of  the  locality  voting  so  desire. 

Dairy  Produoe  (No.  39). — ^The  Daiiymen  Act,  1906,  provides  for 
the  incorporation  of  five  or  more  persons  into  an  association  for  the 
manu&cture  of  butter  and  cheese,  and  of  cold  stoiage  used  in  connection 
therewith. 

Kotor  Trafflo  (Na  44). — ^Under  this  Act  owners  of  motors  must  be 
registered  and  the  vehicle  must  exhibit  on  it  a  number.  The  speed  of 
motors  in  towns  is  limited  to  ten  miles  an  hour  and  elsewhere  to  twenty 
miles  an  hour.  The  owner  of  the  motor  is  responsible  for  any  breach  of 
this  Act 

Statute  law  Sevinan  (No.  45).— The  Revised  Statutes  Act,  1906, 
provides  for  the  issue  of  a  commission  for  the  revision  and  consolidation 
of  the  Ordinances  of  the  North-West  Territories  and  their  issue  in  the 
form  of  Statutes  for  this  new  Province. 

S.  PROVINCE    OF   ONTARIO. 

[Contributed  by  James  S.  Henderson,  Esq.] 

Acts  passed — 150,  of  which  88  were  Local  or  Private. 

Loans. — No.  4  authorises  a  provincial  loan  not  exceeding  $3,000,000 
for  public  purposes-  to  be  borrowed  for  any  term  not  exceeding  forty  years, 
and  at  a  rate  not  exceeding  4  per  cent.  Bonds  and  inscribed  stock  issued 
under  the  authority  of  the  Act  are  to  be  free  from  all  provincial  taxes, 
succession  duty,  charges  and  impositions. 

Sumi  in  Hands  of  AoeouLtaat  of  Court.— No.  5  forfeits  to  His  Majesty 
certain  sums  which  by  the  direction  of  commissioners  holding  an  inquiry 
had  been  lodged  with  the  accountant  of  court,  and  provides  that  they  are 
to  be  applied  to  such  charitable  uses  as  the  Lieutenant-Governor  shall 
determine. 

Manhood  SulBhige. — No.  6  amends  the  form  of  .oath  given  in  the 
schedule  to  the  Manhood  Suffrage  Registration  Act,  by  requiring  the 
applicant  for  registration  to  declare  that  he  is  not  a  citizen  or  a  subject 
of  any  foreign  country. 

Beotions. — ^No.  7  amends  the  Ontario  Election  Act  in  regard  to  the 
numbers  printed  on  ballot  papers. 
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Na  8  also  amends  the  same  Act  in  regard  to  the  person  to  whom  wnts 
for  elections  are  to  be  addressed. 

Supplementary  Bevenue.— No.  9  amends  the  Revenue  Act,  1899,  bj 
imposing  a  uniform  tax  of  $100  for  the  head  office  of  every  bank  in  the 
Province,  and  $25  for  each  additional  office,  branch,  or  agency,  instead  d, 
as  formerly,  making  the  tax  a  percentage  on  the  paid-up  capital  stock  of 
the  bank.  The  Act  likewise  makes  certain  alterations  in  the  tax  on  railwaTs 
and  street  railways.  Half  the  annual  receipts  from  the  tax  on  railways 
(after  deducting  a  sum  of  $30,000)  are  to  be  credited  to  the  varioiK 
municipalities ;  but  against  that  the  municipalities  are  to  be  debited  with 
the  cost  of  maintenance  of  the  inmates  of  asylums  coming  from  such 
municipalities. 

Department  of  Landa,  Foretti,  and  Mum. — No.  10  provides  for  the 
appointment  of  a  deputy  Minister  of  Lands  and  Forests,  and  also  a  deputy 
Minister  of  Mines. 

■inei. — Na  ix  is  the  Mines  Act,  a  statute  of  222  sections,  codifying 
the  law  on  the  subject.  It  provides,  inter  alia^  for  the  appointment  of 
an  official  to  be  known  as  "Mining  Commissioner,"  who  must  be  a 
barrister  of  at  least  ten  years'  standing  at  the  Ontario  Bar,  and  is  to  be 
deemed  an  officer  of  the  High  Court  The  Mining  Commissioner  is  invested 
with  extensive  judicial  powers  in  r^ard  to  mines  and  mining  rights;  and 
an  appeal  lies  from  his  decision  to  a  Divisional  Court.  Provision  is  made 
for  a  bureau  of  mines,  and  the  appointment  of  a  provincial  geologist, 
assayer,  inspector,  and  mining  recorders.  The  Act  further  provides  that 
no  person,  partnership,  or  company  shall  carry  on  in  Ontario  the  business 
of  mining  or  be  entitled  to  explore  for  mines  without  first  taking  out 
a  licence.  Provision  is  also  made  with  r^ard  to  Crown  lands,  mining 
claims,  surface  rights.  S.  188  gives  mine- workers  a  lien  for  their 
wages  not  exceeding  the  wages  for  thirty  days.  SS.  191  to  221  relate 
to  the  working  of  mines.  The  employment  of  boys  under  fifteen  below 
ground  in  mines  is  prohibited ;  and  except  in  the  case  of  mica  trimming 
works,  no  girl  or  woman  may  be  employed  at  mining  work  in  or  about 
a  mine.  No  boylor  young  male  person  of  fifteen  and  under  seventeen  may  be 
employed  below  ground  in  a  mine  on  Sunday  or  for  more  than  forty-e^ht 
hoiurs  in  any  one  week,  or  for  more  than  eight  hours  in  any  one  day.  A 
register  of  lads  employed  is  to  be  kept  Excepting  in  towns  and  incorporated 
villages  no  liquor  licence  is  to  be  issued  for  any  place  within  six  miles  of  any 
mine  or  mining  camp  where  six  or  more  workmen  are  employed.  The 
payment  of  miners'  wages  in  public-houses  is  prohibited.  Abandoned  or 
unworked  mines  are  to  be  seciurely  fenced.  Mines  are  to  be  properly 
ventilated,  and  a  sufficient  number  of  portable  water-tight  privies  may  be 
ordered  to  be  provided  for  underground  employes.  Provision  is  also 
made  with  regard  to  explosives^  the  protection  of  workmen  in  the  mines 
and  shafts.    Accidents  have  to  be  notified. 
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HydroJEDeetrio  Power  CkmuniifiaiL — ^No.  15  provides  for  the  appointment 
of  a  hydro-electric  power  commission  which  may  be  authorised  to  acquire 
lands,  works,  plant,  and  property  of  transmission  companies,  and  may 
contract  with  municipalities  and  railway  and  other  companies  for  the  supply 
of  power  for  lighting,  heating,  and  other  purposes. 

Agrioulture  and  Hortioulture. — ^No.  16  is  the  Agricultural  Societies  Act. 
It  states  the  object  of  such  societies  to  be  the  improvement  of  agriculture^ 
borticulture,  arboriculture,  domestic  industry,  etc  This  improvement  it 
endeavours  to  secure  by  awarding  premiums  for  live-stock,  agriculture  imple- 
ments, etc.;  by  organising  ploughing  matches  and  shows,  etc.  The  Act 
also  deals  in  detail  with  the  organisation  and  regulation  of  such  societies. 

No.  17  incorporates  a  number  of  agricultural  associations. 

No.  18  deals  with  the  organisation  of  horticultural  societies. 

Statute  law  Amendment.— No.  19  is  the  Statute  Law  Amendment  Act. 

Succession  Duty. — S.  11  amends  the  Succession  Duty  Act  in  certain 
details.  It,  inter  alia^  empowers  the  Surrogate  Registrar  in  case  of  dispute 
to  settle  the  debts,  encumbrances,  and  other  allowances  and  exemptions, 
and  to  fix  the  cash  value  of  the  estate. 

Arbitration, — S.  13  amends  the  Arbitration  Act  by  substituting  new 
definitions  of  "submission"  and  ''arbitrator."  ''Submission"  is  defined 
thus:  "...  unless  a  contrary  intention  appears,  'submission'  means  a 
written  agreement  to  submit  present  or  future  difierences  to  arbitration  or 
valuation,  whether  an  arbitrator  or  a  valuator  is  named  therein  or  not, 
and  shall  be  deemed  to  include  a  written  agreement  to  submit  to  arbitration 
or  valuation  or  assessment  the  ascertainment  of  any  sum  or  sums  of  money, 
or  settlement  of  any  terms  or  differences  in  any  contract,  in  the  fixing  or 
determining  of  which  two  or  more  persons  are  or  may  be  interested, 
whether  the  subject  of  difference  or  not,  and  whether  an  arbitrator,  valuator, 
or  assessor  is  named  therein  or  not"  The  term  "arbitrator"  is  to  "be 
taken  and  read  to  include  and  mean  'valuator':  and  'arbitration'  to  in- 
clude and  mean  'valuation.'" 

Police  Magistrates, — S.  14  enables  the  Lieutenant-Governor  in  Council 
to  appoint  two  police  magistrates  for  any  city  containing  not  less  than 
200,000  inhabitants.  The  salaries  are  not  to  exceed  $5,000  in  the  case  of 
the  senior  magistrate,  and  $3,000  in  the  case  of  the  junior  magistrate. 
During  his  continuance  in  office  no  police  magistrate  appointed  under 
the  section  is  to  act  as  director  of  a  company,  or  directly  or  indirectly 
practise  in  the  profession  of  the  law,  under  the  penalty  of  forfeiture 
of  office. 

Conditional  Sales  of  Chattels. — S.  23  provides  that  receipt  notes,  hire 
receipts,  and  orders  for  chattels  given  by  bailees  of  chattels,  other  than 
manufactured  goods,  where  the  condition  of  the  bailment  is  such  that  the 
possession  passes  without  ownership  being  acquired  by  the  bailee  until 
payment,  are  only  to  be  valid  against  subsequent  purchasers  without  notice 
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Caoty  Oavta.— Ka  ao  cnafafes  agreeaacDts  to  be  aaade  for  the  tri 
of  H:£h  Coon  actkxs  in  a  couDtj  comt. 

libal  aal  Waaiar,— Wa  aa  aaaends  the  Act  dealii^  with  this  sabjer. 
It  amen-is  the  definition  of  ^^  nevspaper  *  by  auking  it  mrhidft  a  pnfaGcatiTi 
issued  at  interr^  of  thiitj-ooe  daj%  inttead  o^  as  in  the  princapal  Act,  cos- 
fining  the  tenn  to  publicatiaos  ianed  at  inSenrals  not  e  if  reding  t«entj-sii 
dafs.  S  a  protects  £ur  and  accurate  lepotts  of  pioceedings  in  Psuliamest 
or  puhlic  meeting  or  ^except  where  the  public  or  lepoiteia  aie  not  admitted' 
meetings  of  any  board  or  local  anthoritj  cooititmed  under  any  statnte. 

Stfolaliaa  af  SrtalaiL — Ka  aj  amends  the  law  on  dus  subject  It 
declires  who  may  be  made  dfimdawTs  in  Ibredosine  actions  wfaoe  theie  is 
no  personal  representative  of  a  derrascd  martjg^por.  It  also  defines 
executors'  power  of  sale  of  real  property. 

FkaiHaey. — ^No.  15  prohibits  ipcotporated  companies  selling  by  retail 
poisons,  drugs,  or  anedicines  nnkss  a  majority  of  the  directors  are  dnlj 
registered  as  chemists  and  nnless  one  of  socfa  diieciois  personaDy  manages 
and  conducts  the  shop,  and  has  his  name  and  certificate  posted  op  in  a 
conspicuous  position  in  the  shop. 

BagiaaarL — Na  s6  amends  the  Stationary  Engineers  Act  It  prorides 
for  the  appointment  of  a  board  for  the  examination  of  persons  for  certificates 
under  the  Act ;  and  it  enacts  that  no  imceitificated  person  may,  for  mort 
than  thirty  days  at  any  one  time,  operate  or  have  die  chaige  of  any  steam 
plant  operating  an  engine  of  50-horse  power  or  over.  Penalties  are  provided 
for  violations  of  this  enactment 

Oempaaka— Na  sy  is  the  Prospectuses  issoed  byCompanies  Act  After 
defining  the  term  "  prospectus,"  it  enacts  that  companies  may,  in  offering 
shares  to  the  public,  lawfully  pay  a  commission  for  getting  shares  sobscribed, 
pTOvided  the  payment  thereof  and  the  rate  of  commission  are  anthorised 
by  the  letters  patent  and  disclosed  in  the  prospectus.  Brokerage  may  be 
paid.  Every  company  which  increases  the  nnmber  of  its  shareholders  to  a 
niunber  greater  by  ten  than  the  number  of  applicants  for  inooipocatioa,  or 
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\irhich  has  its  debentures  or  other  securities  held  by  more  than  ten  persons, 
must  file  a  prospectus.  All  sales,  subscriptions,  or  other  dispositions  of 
shares,  etc.,  are  to  be  deemed  as  against  the  company  or  the  signatories  of 
the  prospectus  to  be  induced  by  such  prospectus,  and  any  term  of  the 
prospectus  to  the  contrary  is  to  be  void.  No  subscription  for  stock,  etc., 
induced  or  obtained  by  verbal  representations  is  to  be  binding  upon  the 
subscriber  unless  prior  to  his  so  subscribing  he  has  received  a  copy  of  the 
prospectus.  Every  prospectus  must  be  dated,  signed,  and  filed.  As  to 
the  contents,  etc.,  of  a  prospectus,  the  Act  practically  reproduces  s.  10  of 
the  English  Companies  Ad,  1900.  For  breaches  of  the  Act  penalties  are 
prescribed. 

Bailways.— No.  30  is  the  Ontario  Railway  Act.  It  consists  of  260 
sections,  and  codifies  the  law  as  to  railway  companies,  their  organisation, 
power  to  take  lands,  tolls,  interchange  of  traffic,  etc.  S.  105  imposes  upon 
every  company  the  obligation  of  causing  thistles  and  noxious  weeds  growing 
on  the  right-of-way  and  over  the  compan/s  land  adjoining  the  line  to  be 
cut  down  or  rooted  out  each  year  before  the  plants  have  sufficiently  matured 
to  seed.  The  company  is  further  (s.  106)  to  keep  the  land  free  from  dead 
or  dry  grass  weeds  and  other  unnecessary  combustible  material.  By  the 
same  section  the  company  is  also  made  liable  for  damage  occasioned  by 
fires  started  by  locomotives,  whether  the  company  has  been  negligent  or  not 
If,  however,  it  is  shown  that  modern  and  efficient  appliances  have  been  used, 
and  the  company  has  not  been  guilty  of  negligence,  the  total  amount  of 
compensation  recoverable  in  respect  of  a  fire  or  fires  started  by  the  same 
locomotive  on  the  same  occasion  is  not  to  exceed  $5,000,  to  be  apportioned 
among  the  claimants  as  the  Court  may  determino. 

By  s.  114  trains  are  to  start  and  run  at  regular  hours,  and  they  must 
furnish  sufficient  accommodation  for  all  such  passengers  and  goods  as  within 
a  reasonable  time  previous  to  the  advertised  time  of  starting  are  offered  for 
transportation.  Fares  or  tolls  are  due  by  passengers  on  entering  the  train  ;  on 
refusal  to  pay,  the  passenger  may  be  expelled  (s.  116).  Persons  injured  while 
on  the  platform  of  a  train,  or  on  any  baggage  or  freight  car,  in  violation 
of  the  regulations,  are  barred  from  any  claim,  if  there  was  room  inside  the 
passenger  cars  (s.  117).  Except  by  permission  of  the  Ontario  Railway  and 
Municipal  Board,  no  passenger  train  upon  a  steam  railway  is  to  have  any 
freight,  merchandise,  or  lumber  car  in  the  rear  of  any  passenger  car  in  which 
any  passenger  is  carried  (s.  118).  Adequate  station  accommodation  must 
be  provided  (s.  128).  Provision  is  also  made  for  the  inspection  of  railways, 
rolling  stock,  etc.  (s.  162).  Motormen  have  to  be  examined  before  being 
appointed  (s.  221);  examination  for  colour-blindness  is  also  provided 
for  (s.  222).  Actions  for  damages  against  railway  companies  must  be 
commenced  within  one  year  from  the  time  the  damage  was  sustained,  or 
if  there  is  continuation  of  damage  within  one  year  after  the  committing  of 
the  damage  ceases  (s.  223).    Mechanics,  etc.,  are  given  a  lien  for  wages 
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(s.  3a6).  No  compaDy  operating  a  line  of  railway  of  twenty  miles  in  length 
or  over  is  to  permit  or  require  a  conductor,  engineer,  motorman,  fireman, 
trainman,  despatcher,  or  signalman  who  has  worked  in  any  oqiacity  for 
sixteen  consecutive  hours  to  go  again  on  duty  to  perform  any  kind  of  work 
unless  he  has  had  at  least  six  hours'  rest  (s.  as;).  Returns  have  to  be  made 
as  to  accidents  (ss.  asS  et  seq,).  Selling  liquor  to  railway  employ^  on  duty 
is  prohibited  under  a  penalty  (s.  344). 

Bailway  tad  Municipal  Boarl— No.  31  constitutes  the  Board  referred 
to  in  the  previous  Act,  as  the  Ontario  Railway  and  Municipal  Board,  which 
is  invested,  in  regard  to  various  matters  affecting  railways,  with  all  the  powers 
of  the  High  Court  The  Board  may  make  regulations  for  the  purpose  of 
ensuring  safety  on  railways.  It  -may  also  arbitrate  in  disputes  between 
companies  and  their  employ^  and  mediate  in  case  of  strikes. 

Burial  firounds. — No.  33  makes  provision  for  the  appointment  of  trustees 
of  burial  grounds  when  no  provision  has  been  made  as  to  this  in  the  deed 
or  other  instrument  setting  apart  the  land  for  this  object. 

HunidpaUtiM. — ^No.  34  amends  the  Municipal  Act  as  to  the  annexatiaQ 
of  territory  to  a  city  or  town  and  in  various  other  particulars. 

No.  37  amends  the  Municipal  Drainage  Act  in  certain  details. 

No.  39  gives  municipalities  a  discretion  as  to  the  rates  to  be  charged 
for  the  supply  of  gas  or  electricity. 

No.  40  amends  the  Municipal  Waterworks  Act  It  reconstitutes  the 
Board  of  Water  Commissioners,  and  enables  corporations  to  fix  different 
rates  for  the  supply  of  water. 

No.  41  provides  for  the  establishment  of  local  telephone  systems. 

County  Oounoils. — No.  35  provides  as  to  the  constitution,  etc.,  of  these 
councils. 

Assessments. — ^No.  36  is  the  Assessment  Amendment  Act  It  increases 
amounts  of  income  received  from  personal  earnings  which  are  exempt 
firom  payment  of  income  tax. 

Exemption  of  Woodlands  from  Taxation.— No.  4a  enables  the  council 
of  any  township  to  make  a  bye-law  exempting  woodlands  from  municipal 
taxation,  provided  that  such  bye-law  does  not  exempt  more  than  one  acre 
in  ten,  and  not  more  than  twenty-five  acres  held  under  a  single  ownership. 

Boads  Improvements. — No.  43  amends  the  law  on  this  subject  in  certain 
details. 

Motor  Yehioles. — No.  46  repeals  former  enactments  and  makes  further 
provision  as  to  this  subject  Motor  vehicles  have  to  be  regist^ed;  each 
must  be  equipped  with  an  alarm  bell,  gong,  or  horn,  and  also  be  provided 
with  a  lamp.  In  a  city,  town,  or  incorporated  village  no  motor  vehicle  is 
to  exceed  ten  miles  an  hour ;  outside,  the  maximum  speed  is  fifteen  miles 
an  hour.  Councils  may,  however,  by  bye-law  set  apart  roads  on  which  for 
testing  purposes  .motors  may  be  driven  at  a  higher  speed.  These  vehicles 
are  not  to  be  driven  recklessly,  nor  on  a  public  road  for  a  wager.     No 
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intoxicated  person  is  to  drive.  Every  one  in  control  of  a  motor  is  to  use 
all  reasonable  precaution  not  to  frighten  horses.  In  case  of  an  accident, 
the  person  in  charge  of  the  motor  whose  presence  has  occasioned  the 
accident  must  return  to  the  scene  of  the  accident,  and  upon  request  give 
his  name  and  address,  and  that  of  the  owner  of  the  motor.  When  not  in 
use  motors  must  be  locked  while  standing  in  any  public  place.  In  case 
of  accident  the  onus  of  proof  is  cast  upon  the  owner  or  driver.  For  certain 
violations  of  this  Act  the  person  committing  same  may  be  arrested  by  peace 
officers  without  warrant. 

liquor  lioenoes. — No.  47  amends  the  Liquor  Licence  Laws.  It  prohibits 
the  issue  of  licences  to  members  of  municipal  councils  or  their  wives,  and 
licensees  are  disqualified  for  election  to  councils.  Bar-tenders  must  be 
licensed.  A  bar-tender^s  licence  is  not  to  be  issued  to  a  minor  or  to  a 
woman.  Subject  to  certain  regulations  tavern  or  shop  licences  may  be 
granted  to  partnerships  and  incorporated  companies.  The  duties  payable 
for  tavern  and  shop  licences  are  prescribed;  they  vary  according  to  the 
population  of  the  place  where  the  licensed  premises  are.  Licence  duties 
are  payable  into  a  Licence  Fund  from  which  are  defrayed  the  expenses  of 
the  Act,  and  the  balance  is  divided  equally  between  the  Province  and  the 
city,  town,  or  village  where  the  licensed  premises  are  situate.  Sales  of 
intoxicating  liquors  are  i»ohibited  between  7  p.m.  on  Saturday  and  6  a.m. 
on  Monday  excq>t  upon  a  requisition  for  medical  purposes  signed  by  a 
medical  practitioner  or  justice  of  the  peace.  Upon  three  convictions  within 
two  years  licences  are  to  be  cancelled.  Further  provision  is  made  as  to  the 
manner  of  submitting  to  the  electorate  the  question  of  prohibiting  the 
sale  of  intoxicating  liquors  except  in  houses  of  public  entertainment 
Penalties  are  prescribed  for  punishing  frauds  in  the  sale  of  liquor.  Licensees 
are  prohibited  from  entering  into  tied  covenants.  Licensees  may  be  notified 
not  to  furnish  liquor  to  inebriates. 

Cbeese  and  Butter. — No.  48  requires  dairies  and  cheese  fiu:tories  to  be 
kept  clean  and  sanitary.    Dairy  inspectors  may  be  appointed. 

Preservation  of  Forests  from  Fire.— -No.  49  enables  the  Minister  of 
Lands  to  appoint  fire  rangers  for  the  purpose  of  preventing  fires  during 
the  construction  of  any  railway  passing  through  a  public  forest 

Bees. — No.  51  authorises  the  appointment  of  one  or  more  inspectors  of 
apiaries  for  ascertaining  the  existence  of  the  disease  known  as  "  foul  brood  " 
among  bees,  and  to  take  the  necessary  steps  to  eradicate  the  same. 

Edaoation. — No.  5  a  deals  with  the  Department  of  Education. 

No.  53  amends  the  Public  Schools  Act  as  to  the  grouping  of  schools 
for  continuation  classes,  the  expropriating  of  land  for  school  purposes,  the 
appointment  of  county  inspectors,  etc. 

No.  55  is  the  Toronto  University  Act  It  authorises  the  name  to  be 
changed  to  the  University  of  Ontario,  and  deals  with  the  whole  organisation 
of  the  institution. 
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Na  57  rdates  to  the  admission  to  institutions  for  the  education  of  tk 
deaf  and  dumb  and  blind. 

Oouty  Houea  of  Befbgo.— Na  58  amends  the  Consolidated  Munkipai 
Act|  1903,  by  enaUing  orders  to  be  made  for  the  expense  of  the  mainteoaDoe 
of  any  inmate  to  be  paid  out  of  the  property  possessed  by  him  or  her. 
These  institutions  are  to  be  annually  inspected  by  the  inspector  of  pns(Kis 
and  public  charities. 

Hospitak.— No.  59  is  the  Toronto  Geneial  Hospital  AcL 

No.  60  relates  to  the  Hospital  for  Epileptics,  its  officers,  inspectixs,  aod 
admission  of  patients. 

Custody  cf  the  Luane.— No.  61  empowers  the  issue  of  a  waxiant  for  the 
apprehension  of  any  person  believed  to  be  insane  and  dangerous  to  be  it 
large,  and  the  committal  of  such  person  to  some  ''safe  and  comfortabie 
place  "  until  the  question  of  his  sanity  is  determined.  In  no  case  is  he  to 
be  committed  to  a  prison  unless  he  be  violent  and  dangeroos,  and  there  is 
no  other  suitable  place  for  his  confinement  Provision  is  then  made  fcr 
the  examination  into  the  mental  condition  of  such  person,  his  removal  to 
an  asylum  if  found  insanci  and  his  dischazge  if  found  to  be  sane. 


6.  PROVINCE  OF  QUEBEC. 
[Contributed  by  Edward  Manson,  Esq.] 
Acts  passed— 114 :  Public,  44;  Local  and  Personal,  70. 
•*ppiy— (No.  i). 

Bailways. — No.  s  deals  with  the  appropriation  of  the  price  of  the 
Quebec,  Montreal,  and  Occidental  Railway  to  the  payment  of  the  consolidated 
debt  of  the  Province. 

No.  3  provides  for  subsidies  to  certain  railways. 

OoTemment  Claims  (No.  4)*— A  right  of  retainer  out  of  any  depost 
made  by  the  Government  debtors  in  the  Treasury  is  given  to  the 
Provincial  Treasurer. 

SlaetiOBS. — No.  7  amends  the  law  as  to  polling  sub-divisions  in  a 
municipality. 

No.  8  amends  the  form  of  affidavit  by  a  claimant. 

Ucenoei. — No.  9  amends  licensing  law  in  a  variety  of  particulars. 

Liquor. — The  number  of  hotel  and  restaurant  licences  is  fixed  for  tk 
City  of  Quebec  at  a  maximum  of  400.  Taxes  and  transfers  are  also  fixed. 
Auctioneers  may,  under  a  liquor  licence,  sell  liquor  as  part  of  stock. 

A  trader  not  holding  a  liquor  licence  may  not  take  orders  for  the  supply 
of  intoxicating  liquors  or  act  as  an  intermediary  for  that  purpose. 

Billiard  Tables. — No  person  holding  a  licence  for  a  billiard  table  is 
to  allow  any  apprentice,  schoolboy,  or  person  under  eighteen  to  play  thereon, 
under  a  penalty.    The  same  rule  applies  to  bowling  alleys. 
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Loan  Office, — A  licence  to  keep  a  loan  office  may  be  cancelled  at  the 
discretion  of  the  Provincial  Treasurer. 

Commercial  Travellers, — ^The  affidavit  for  a  licence  for  this  purpose 
must  give  the  name  and  address  of  the  commercial  house  represented,  the 
nature  of  the  business,  and  whether  the  orders  solicited  are  wholesale  or 
retail. 

Nan-resident  Stockbrokers  coming  into  the  Province  to  do  business  must 
obtain  a  licence,  to  be  granted  for  six  months. 

Brokers^  resident  but  not  members  of  Stock  Exchange^  must  register. 

Agents  of  foreign  stockbrokers  must  obtain  a  licence. 

Circuses  and  Menageries, — A  licence  must  be  obtained  for  these. 

Bevenne  (No.  10). — An  annual  tax  is  hereby  imposed  on  companies, 
corporations,  partnerships,  associations^  firms,  and  persons  doing  business 
in  the  Province,  whether  in  his  or  its  own  name,  or  through  an  agent. 
Trading  companies,  banks,  insurance  companies,  navigation,  telegraph, 
telephone,  railway,  tramway,  and  trust  companies,  all  come  within  the  scope 
of  the  Act  The  tariff  or  scale  of  taxation  is  fixed  for  each,  e,g,  in  the 
case  of  railway  companies,  $10  for  each  mile  of  railway  in  operation ;  in 
the  case  of  trading  companies,  |  of  i  per  cent,  of  the  paid-up  capital, 
up  to  a  million. 

Suooesflion  Duty.— No.  11  resettles  the  scale  of  duty. 

Tax  on  Transfer  of  Sliares  (No.  12).— This  imposes  a  stamp  duty  at 
the  rate  of  2  cents  for  every  hundred  dollars  on  every  transfer  of  shares, 
bonds,  debentures,  or  debenture  stock. 

Motor  Tehidet  (No.  13). — "Motor  vehicle"  comprises  all  vehicles 
propelled  by  any  power  other  than  muscular  force,  excepting  railway  and 
tramway  cars  and  motor  vehicles  running  only  on  rails  or  railroads,  and 
road  rollers  and  traction  engines. 

Every  owner  of  a  motor  vehicle  is  to  file  with  the  Provincial  Treasurer 
a  statement  of  his  name  and  address  and  a  description  of  the  motor, 
factory  number,  name  of  manufacturer,  motive  power,  and  is  to  pay  a 
fee  of  $5.  Thereupon  the  motor  is  to  be  registered  and  a  certificate  given 
to  the  owner,  together  with  a  number  and  a  metal  or  leather  seal,  which 
is  to  be  affixed  in  a  conspicuous  position,  with  letters  four  inches  in  height 
and  one  in  width.  Manufacturers  may  apply  for  a  general  distinguishing 
number. 

Every  person  who  desires  to  operate  a  motor  as  a  chauffeur  must  obtain 
a  chauffeur's  licence  and  badge.  No  such  licence  is  to  be  granted  till 
the  applicant  has  given  proof  of  his  qualifications  to  the  satisfaction  of  the 
Provincial  Treasurer.  The  licence  must  be  annually  renewed.  It  may  be 
revoked  or  suspended  for  a  violation  of  the  Act. 

A  person  desiring  to  operate  a  motor  otherwise  than  as  a  chauffeur 
must  also  obtain  a  licence  and  give  evidence  of  his  qualifications  to  the 
Provincial  Treasurer. 
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A  motorist  is  so  to  manceuvre  his  motor  as  to  prevent  horses  beii^ 
frightened,  to  safeguard  riders  and  drivers:  if  necessary  he  is  to  stop. 
Every  motor  is  to  be  provided  with  brakes,  shrill  horns,  or  other  mode  of 
signalling. 

The  rate  of  speed  within  the  limits  of  a  dty,  town,  or  village  is  not  to 
exceed  six  miles  an  hour  or  fifteen  miles  an  hour  in  any  other  locality. 
On  bridges,  at  sharp  turns,  and  on  steep  descents,  the  speed  is  to  be 
reduced  to  four  miles  an  hour.  Contravention  of  the  Act  is  punishable 
with  a  fine  of  from  $20- to  $100 ;  in  defiiult  of  payment,  imprisonment  for 
one  month,  the  punishment  being  doubled  for  a  second  o£fence. 

Tmst  Compiiiiies  (No.  14). — All  Trust  Companies  are  to  be  subject  to 
inspection  by  an  officer  of  the  Treasury  Department,  and,  to  &cilitate  the 
inspection,  each  such  company  is  each  year  to  file  with  the  inspector  a  repeat 
of  its  operations  during  the  previous  year.    This  report  is  to  include  : 
I.  A  list  of  the  company's  officers  and  members ; 
3.  A  statement  of  the  authorised  capital ; 
3.  A  statement  of  the  capital  subscribed ; 
4*  A  statement  of  the  investments  of  the  company  in  the  Province ; 

5.  A  list  of  the  estates  for  which  it  is  acting  as  trustee,  etc. ; 

6.  A  statement  of  the  company's  assets  and  liabilities ; 

7.  A  statement  showing  the  dividends  declared  and  paid ;  and 

8.  Any   other   or    further    particulars    required    by    the    Provincial 

Treasurer. 

Public  Lands. — No.  15  amends  the  law  in  certain  particulars  as  to  Forest 
Reserves.  Trees  are  to  be  cultivated  so  as  to  secure  a  constant  supply 
of  timber ;  locomotive  engines  passing  through  forests  are  to  be  provided 
with  the  most  efficient  means  of  preventing  the  escape  of  sparks. 

Oame  in  Gaip6. — No.  7  provides  for  the  preservation  of  forest,  fish,  and 
game  in  certain  unsurveyed  lands  of  the  Crown  in  this  Peninsula. 

Fishery. — No.  18  amends  the  Quebec  Fishery  Law  in  a  number  o( 
matters  of  detail.  A  fishery  overseer  may  determine  the  distance  between 
every  fishery.  No  person  is  to  obstruct  any  fishway.  Whoever  uses  dynamite 
or  other  explosive  to  catch  fish  is  liable  to  imprisonment  for  thirty  days, 

Oame  (No.  19). — This,  like  the  above  Fishery  Act,  makes  a  number  of 
amendments  in  the  Quebec  Game  Laws. 

Every  bag  or  box  for  transport  of  game  is  to  be  made  in  such  a  way 
that  the  contents  can  be  seen.  The  close  season  is  altered  for  beaver, 
hare,  bear,  and  muskrat ;  also  for  widgeon,  teal,  wild  duck.  Swamp  partridge 
or  woodcock  are  not  to  be  sold  before  October  z.  Persons  engaged  in  the  fur 
trade  are  to  make  returns  of  animals,  vessels,  boats,  sheds,  cars,  etc,  and 
search  for  game,  furs,  or  skins  killed.  Inspectors  and  gamekeepers  may 
enter.    A  table  of  fines  is  fixed  for  violations  of  the  Act 

A  special  licence  firom  the  Minister  is  required  for  the  hunting  of  moose, 
cariboo,  or  deer. 
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No  person  not  domiciled  in  the  Province  can  hunt  therein  without  a 
special  licence. 

Stoek-hreeding  Syndioatei  (No.  2o).--Syndicates  for  the  breeding  and 
improvement  of  farm  stock  may  be  formed  as  joint-^tock  companies,  and 
shares  in  such  syndicates  may  be  taken  by  £urmers'  clubs  and  agricultural 
societies,  with  the  permission  of  the  Minister  of  Agriculture.  Only  registered 
thoroughbred  stock,  free  from  hereditary  defects,  can  be  kept  for  breeding 
purposes.  There  are  general  provisions  regulating  the  constitution  and 
management  of  the  Syndicate. 

Hometteada  (No.  21). — ^The  protection  of  the  homestead  is  one  of  the 
most  remarkable  developments  in  the  legislation  of  Canada  and  Australia. 
This  Act  permits  the  owner  of  a  homestead,  on  certain  conditions,  and  with 
certain  formalities,  to  hypothecate  it. 

Dairy  Aiioaiatioiu  (No.  82). — A  "  dairy  association  "  is  to  be  composed 
of  at  least  fifty  persons  contributing  $1  each.  Rules  may  be  made  for 
the  admission  of  new  members.  The  inspectors  are  to  be  experts  holding 
certificates  of  competency.  Annual  grants  may  be  made  to  the  associations 
by  the  Lieutenant-Governor  in  Council,  on  their  fulfilling  the  terms  imposed. 

Bdnoation. — No.  23  amends  the  Education  Act  in  some  minor  points. 

Joint-atook  Compaiiies  (No.  31). — Every  byelaw  for  changing  a  company's 
chief  place  of  business  is  to  be  published  in  the  Quebec  Official  Gazette, 

Bailwayi  (No.  32). — ^AU  byelaws  are  to  be  submitted  to  and  approved 
by  the  Railway  Committee,  who  may  approve  such  byelaws  in  whole  or  in 
part,  or  alter  or  vary  them. 

No  toll  is  to  be  charged  which  unjustly  discriminates  between  different 
localities.  No  company  is  to  pool  its  fireight  or  tolls  with  any  other  railway 
company  or  any  common  carrier. 

Co-operative  Syndicates  (Na  33). — ^Co-operative  Syndicates  for  con- 
sumption, production,  and  credit  may  be  formed  in  the  nature  of  a  Joint-stock 
Company,  with  limited  liabiliQr.  The  object  of  such  syndicates  is  to  be  to 
study,  protect,  and  defend  the  economic  interests  of  the  labouring  classes,  and 
for  this  purpose  the  syndicate  may  buy,  for  resale  to  the  associates  only,  such 
articles  as  are  necessary  for  the  support  of  life  or  for  the  works  of  that 
industry,  open  up  credits  for  them  and  make  loans  to  them,  establish 
works  in  common  for  the  associates,  or  allow  them  to  devote  themselves  to 
processes  of  production  and  selling  the  products  thereof  either  collectively 
or  individually.  Farmers'  clubs  and  agricultural  societies  may  take  shares 
in  such  syndicates  with  the  permission  of  the  Minister  of  Agriculture  The 
association  is  to  be  managed  by  a  ''board  of  management,"  composed  of 
at  least  five  members.  There  are  full  regulations  as  to  the  constitution  and 
management  of  such  associations. 

Olubi  (No.  35). — Clubs  may,  by  resolution  of  a  general  meeting,  change 
their  name  on  depositing  copies  of  their  resolution  with  certain  officials,  and 
publishing  notice  of  the  change  in  the  Qudfec  Official  Gazette. 
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Ckuae  (No.  36). — Fish  and  Game  Clubs,  that  is,  sporting  clubs  formed  for 
the  enforcement  of  the  laws  r^ulating  game,  are  to  be  forwarded  to  the  Minister 
of  Colonization,  Mines,  and  Fisheries  every  year,  a  certified  list  of  memben 
and  another  list  of  guests  and  visitors  giving  their  usual  residence. 

FiaM  (No.  37). — ^Fines  may  be  recovered  by  action  as  debts.  The  Crown, 
or  a  municipal  corporation  (where  the  fine  is  for  breach  of  a  byelaw),  may 
intervene  at  any  stage  in  the  proceedings.  In  cases  of  byelaw  fines,  one 
half  is  to  go  to  die  prosecutor  and  one  half  to  the  municipality. 

Civil  Death  (No.  38).— Civil  death  is  abolished.  Condemnation  to  death, 
or  to  perpetual  personal  punishment  is  to  cany  with  it  civil  d^iadation. 
Civil  degradation  consists: 

I.  In  the  removal  of  the  condemned  person  firom  all  public  functions, 

employments,  or  offices; 
a.  In  deprivation  of  the  right  to  vote  or  to  be  elected,  and  generally  of 
all  civil  and  political  rights ; 

3.  In  disqualification  as  a  juror,  arbitrator,  or  expert,  and  as  witness  to 

any  deed  or  from  giving  evidence  in  court. 

4.  In  disqualification  from  forming  part  of  any  family  council,  acting  as 

administrator  or  trustee,  and  from  being  tutor,  curator,  subit^;ate, 
tutor,  or  judicial  adviser. 

Such  condemned  person  is,  further,  in  a  state  of  interdiction,  and  may 
have  a  curator  appointed  to  him  to  manage  and  administer  his  property. 
He  cannot  dispose  of  any  part  of  his  property  by  gift  inter  vivas  or  by  will, 
nor  receive  anything  but  an  alimentary  allowance.  Any  will  made  faj  him 
prior  to  his  condemnation  is  to  be  void. 

A  pardon  is  to  restore  him  to  his  rights,  civil  and  political. 

Vsnxy  (No.  40). — Where  a  debt  b  made  up  of  interest  exceeding  the 
legal  rate^  and  seems  to  the  Court  to  be  usurious,  the  Court  may  order  such 
usurious  interest  to  be  paid  by  instalments  and  fix  the  amount  of  such 
instalments  at  its  discretion. 

Munidpal  Code. — Nos.  44,  45,  46  amend  the  law  in  some  minor  matters. 

7.  NEWFOUNDLAND. 

[Contributed  by^.Q,  Gutteridgb,  Esq.] 

Acts  passed — 33. 

Foreign  Fishing  Vaiiels.— No.  x  is  noteworthy  as  being  the  Act  which 
has  brought  the  Newfoundland  Fisheries  dispute  to  a  head,  and  has  led 
to  a  diplomatic  crisis  between  the  British  and  United  States  Governments. 
Broadly  speaking,  the  object  of  the  Act  is  to  prevent  United  States  fishing 
vessels  from  procuring  bait  and  from  employing  colonial  fishermen  in 
colonial  waters.  Section  2  provides  penalties  for  foreign  fishing  vessels 
found  in  colonial  waters  and  having  on  board  bait,  ice,  lines,  seines,  or 
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other  fishing  supplies  purchased  within  the  territorial  limits  of  the  Colony ; 
or  engaging  or  attempting  to  engage  hands  in  the  Colony.  The  presence 
of  batty  etc.,  on  board  any  foreign  fishing  vessel  in  colonial  waters  is  to 
be  deemed  primA  facte  evidence  of  ofifence  committed.  Sections  6  and  7 
prohibit  the  employers  of  British  subjects  to  fish  in  foreign  vessels,  and 
impose  penalties  on  residents  leaving  the  Colony  to  fish  in  foreign  vessels. 
Certain  officials  are  by  s.  7  given  the  power  to  board  and  search  any 
foreign  fishing  vessel  found  in  colonial  waters,  and  to  examine  her  master 
on  oath  touching  the  cargo  and  voyage.  This  Act  has,  however,  practically 
been  rendered  inoperative  by  the  action  of  the  Imperial  Government  in 
exercising  their  powers  under  s.  i  of  the  Imperial} Act  59  Geo.  Ill,  c.  38, 
which  enables  the  Crown  by  Order  in  Council  to  issue  from  time  to  time 
directions  for  securing  to  United  States  fishermen  the  rights  granted  to 
them  by  the  Treaty  of  181S. 

The  whole  dispute  has  been  referred  to  the  Hague  Tribunal,  but  in 
the  meantime,  by  the  Order  in  Council  the  serving  of  process  on  foreign 
vessels  and  the  confiscation  of  such  vessels  or  their  tackle  under  the  Act 
have  been  prohibited. 

OliULese  Inu&igratio&u — No.  2  regulates  the  immigration  of  persons 
of  Chinese  origin.  It  limits  the  number  of  Chinese  who  may  be  brought 
to  the  Colony  by  any  vessel  to  one  such  immigrant  for  every  fifty  tons  of 
tonnage.  The  Act  also  requires  all  Chinese  immigrants  to  pay  a  head 
tax  of  $300.  The  Act  is  substantially  a  reproduction  of  a  Canadian 
Statute  (No.  8  of  1903). 

Aliens. — No.  3  regulates  the  law  with  regard  to  aliens.  It  reproduces 
the  Imperial  Aliens  Act,  1905,  with  a  few  slight  modifications  rendered 
necessary  by  local  conditions. 

Life  Xniuraiioe. — No.  5  amends  the  law  relating  to  Life  Insurance 
Companies.  It  provides  that  no  person  or  company  shall  carry  on  any 
life  insurance  business  in  the  Colony  without  a  licence  from  the  Minister 
of  Finance  and  Customs.  No  such  Ucence  is  to  be  issued  until  securities 
to  the  value  of  $25,000  are  deposited  with  the  Minister,  and  this  amount 
is  to  be  increased  if  the  liabilities  of  the  depositor  in  the  Colony  exceed 
the  deposit,  or  if  the  securities  decline  in  value.  Eveiy  company  must 
furnish  an  annual  statement  of  its  affairs  to  the  Minister,  who  is  empowered 
to  cause  the  agency  in  Newfoundland  of  each  company  to  be  visited  at 
least  once  yearly,  to  inquire  into  the  affairs  of  each  company,  and  to  value 
all  Newfoundland  policies  at  least  once  in  every  five  years.  The  Act  con- 
tains elaborate  provisions  with  regard  to  the  discontinuance  of  business 
by  a  licensed  company  and  to  the  method  adopted  by  a  licensed  company 
in  computing  the  reserve  necessary  to  be  held  in  order  to  cover  its  liability  to 
policy-holders. 

Compaiiies. — No.  6  amends  the  Companies  Act,  1899.  I'  reproduces 
ss.    14  to   19    inclusive    of   the    Imperial    Companies    Act,     1900,    and 
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practically  repeals  ss.  199  to  204  inclasive  of  the  Imperial  Companies 
Act,  1862.  It  further  provides  that  in  the  distnbution  of  assets  on  a 
winding-up  the  provisions  of  the  Judicature  Act,  1904,  as  to  preferentui 
payments,  are  to  apply  as  if  the  company  being  wound  up  were  a  person 
declared  insolvent  under  that  Act 

Powen  of  AppointiMnt— No.  11  provides  that  no  appointment  made 
in  exercise  of  any  power  to  appoint  real  or  personal  property  among  several 
objects  shall  be  invalid  by  reason  of  the  exclusion  of  any  object ;  unless 
the  instrument  creating  the  power  shall  contain  a  provision  to  that  effect 

Sailwayi. — ^No.  13  provides  means  for  dealing  with  drunken  or  disord^Iy 
travellers  and  trespasseis.  Conductors  or  train  servants  may  eject  drunken 
persons  and  confiscate  their  liquor,  and  the  railway  companies  are  pro- 
hibited from  selling  tickets  to  persons  under  the  influence  of  liquor. 
Summary  penalties  are  provided  for  persons  obstructing  railway  servants, 
or  behaving  in  a  disorderly  manner,  or  trespassing,  or  being  drunk  on 
a  railway. 

OlIloiAl  Baoroti. — No.  14  requires  clerks  in  the  public  service  to  take 
an  oath  of  secrecy,  and  provides  penalties  for  divulging  information. 

Mines. — No.  15  is  an  Act  respecting  the  r^ulation  of  mines.  It 
reproduces  several  of  the  provisions  contained  in  the  Imperial  Coal  Mines 
Regulation  Act,  1887  (50  &  51  Vict,  c  58). 

Dopi* — No.  16  enables  the  Postmaster-General  to  grant  permits  to 
mail  couriers  to  keep  dogs  for  the  transport  of  mails,  notwithstanding  anything 
contained  in  the  Keeping  of  Dogs  Act,  Consolidated  Statutes  (Second 
Series)  No.  141. 

Intoiioating  Liquora.— No.  17  repeals  No.  130  of  the  Consolidated 
Statutes  (Second  Series).  It  contains  a  number  of  interesting  provisions. 
The  granting  of  licences  is  entrusted  to  the  stipendiary  ms^trates,  except 
in  the  Labrador  and  in  the  district  of  St.  John,  where  they  are  to  be 
granted  by  a  licensing  Board,  consisting  partly  of  nominated  and  partly 
of  ex-officio  members.'  Licences  are  to  be  of  two  kinds,  viz.  wholesale 
and  retail,  but  no  new  retail  licences  are  to  be  granted  until  the  total  number 
of  existing  licences  ih  any  one  place  is  reduced  to  a  number  bearing  die 
proportion  of  one  licence  to  two  hundred  adult  male  residents.  No  person 
holding  a  retail  licence  may  sell  more  than  two  gallons  of  liquor  at  any  one 
time  to  any  one  person,  and,  tfice  zfersd,  no  person  holding  a  wholesale  licence 
may  sell  less  than  two  gallons  at  any  one  time  to  any  one  person.  Persons 
adulterating  liquor  are  subjected  to  heavy  penalties,  and  rendered  incapable 
of  again  holding  a  licence.  Constables,  if  authorized  in  writing  by  a  stipendiary 
magistrate,  are  empowered  to  procure  samples  of  liquor  and  submit  die  same 
to  analysis.  The  sale  of  liquor  to  persons  under  x8  years  of  age,  or  to 
habitual  drunkards,  is  forbidden.  No  licence-holder  may  exchange  liquor  for 
clothes,  tools,  fishing  gear,  household  goods,  or  furniture.  The  employment 
on  licensed  premises  of  persons  under  21  years  of  age,  and  of  females 
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other  than  members  of  the  licence-holder's  family,  is  also  prohibited.  No 
liquor  is  to  be  carried  in  any  ship  engaged  in  fishing  or  trading  (with  the 
exception  of  sealing)  beyond  such  quantity  under  four  gallons  as  may  be 
bond  fide  required  for  ship's  stores.  The  sale  of  intoxicants  on  railway  trains 
is  forbidden,  except  on  the  cross-country  passenger  train  known  as  the 
Bruce  Express.  As  regards  clubs^  the  Act  reproduces  Part  III.  of  the 
Imperial  Licensing  Act,  1902,  with  a  few  slight  modifications.  No  liquor  is 
to  be  sold,  given,  or  delivered  to  any  Esquimaux  or  Mountaineer  Indian, 
except  for  medicinal  or  sacramental  purposes. 

Motor  Cars. — ^No.  18  reproduces  the  Imperial  Motor  Act,  1903,  with 
the  following  modifications :  The  speed  limit  during  daylight  is  twenty  miles 
per  hour,  but  after  sunset  it  is  ten  miles  per  hour,  and  no  car  may  be  driven 
in  or  within  one  mile  of  any  inhabited  place  at  more  than  ten  miles  per  hour. 
A  person  exceeding  the  speed  limit  may,  in  the  discretion  of  the  Court,  be 
sentenced  to  imprisonment  not  exceeding  one  month.  Racing  or  driving  for 
wagers  is  prohibited. 

Hening  Kshezy.-^No.  32  amends  61  Vict  c  3.  It  provides  for  the 
appointment  of  a  ''  fisheries  expert "  to  supervise  the  curing  and  packing  of 
herring. 

No.  22  is  an  Act  designed  to  encourage  the  herring  fishery.  It  pro- 
vides^ for  subsidies  to  persons  engaging  in  the  herring  fisheries  with  drift 
nets,  and  employing  on  each  vessel  not  less  than  four  residents  in  the  Colony 
for  a  continuous  period  of  at  least  two  months.  It  also  grants  a  bounty  on 
all  Scotch-cured  herring,  cured  and  packed  by  residents  in  the  Colony,  and 
allows  firee  entry  to  colonial  ports  for  all  vessels  firom  the  United  Kingdom 
engaging  in  drift-net  fishing  in  colonial  waters.  The  Governor-General  is 
empowered  to  send  not  more  than  ten  colonial  fishermen  to  Scotland,  at  the 
expense  of  the  Colony,  for  instruction  in  drift-net  fishing  and  curing  and 
packing. 

Game. — No.  20  empowers  the  Governor  in  Coqndl  to  appoint  a  Game 
Preservation  and  Inland  Fisheries  Board,  whose  duty  it  shall  be  to  make 
inquiries  as  to  the  preservation  of  game,  birds,  and  animals,  and  the  inland 
fisheries  of  the  Colony. 

Timber. — No.  28  restricts  the  erection  of  sawmills  upon  timber  lands 
within  three  miles  of  the  coast,  the  object  of  this  Act  being  to  preserve 
the  timber  for  the  use  of  the  fisheries,  shipbuilding,  and  for  fencing  and 
firewood. 

Minor  Aots : 

Foreign  Enlistment, — No.  4  amends  No.  73  of  the  Consolidated  Statutes, 
by  repealing  s.  2  and  substituting  another  section  enumerating  the  munitions 
of  war,  the  exportation  of  which  may  be  prohibited  by  proclamation.  It 
repeals  3  Ed.  VII.  c.  4. 

Dentistry, — No.  7  regulates  the  practice  of  dentistry. 

Afediane.--i^o.  8  amends  the  Newfoundland  Medical  Act,  1896. 

26 
Ik 
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Wireless  TeUgrapfy.-^Ko.  9  confirms  an  agreement  made  between  the 
Government  and  the  Canadian  Marconi  [Company.  No.  31  provides  that 
wireless  stations  shall  only  be  worked  under  licence  from  the  Postmaster- 
General,  confirmed  by  the  Governor  in  Council 

Submarine  Cables. — No.  10  confirms  an  agreement  made  between  the 
Government  and  the  Commercial  Cable  Company  of  New  York. 

Education. — No.  la  amends  the  Education  Act,  1903. 

Prisons. — No.  19  amends  No.  23  of  the  Consolidated  Statutes. 

Whaling. — ^No.  21  amends  2  Eki.  VII.  c  11. 

Harbours.— ^o.  23  r^ulates  the  management  of  the  harbour  of  F<»t-aux- 
Basques. 

Marine  Engineers. — No.  24  repeals  4  Ed.  VII.  c.  8,  and  provides  for  the 
examination  and  certification  of  marine  engineers.  No  steamer  over  20 
N.H.P.  may  go  to  sea  without  certified  engineers. 

U^  Dues. — No.  25  exempts  French  fishing  vessels  from  the  payment  of 
light  dues. 

Reoenue. — No.  26  amends  Schedule  A  of  the  Revenue  Act,  1905.  No.  33 
makes  an  appropriation  out  of  the  Consolidated  Fund  for  the  difierent 
branches  of  the  public  service. 

Crown  Lands. — No.  27  amends  the  Crown  Lands  Act,  1903. 

Accountants. — No.  29  amends  the  Accountants  Act,  1905  {5  Ed,  VII. 
c.  16). 

Post  Office. — No.  30  repeals  s.  20  of  the  Post  Office  Act,  1891. 

Pensions*  ^iio.  32  grants  pensions  to  certain  retired  officials. 

8.    BERMUDA. 
[Contributed  by  the  Hon.  Reginald  Gray,  Attorney-General.] 

19OS 
Acts  passed — 39. 

The  Session  of  1905  'was  a  prolific  one,  and  several  measures  prepared 
by  the  Hon.  H.  C.  Gollan,  Chief  Justice,  were  added  to  the  Statute  Book, 
among  which  may  be  mentioned  the  Supreme  Court  Act,  the  Evidence 
(Consolidation  and  Amendment)  Act,  and  the  Appeals  Act 

Frisonen  (No.  i). — This  Act  enables  a  prisoner  under  a  first  sentence 
of  imprisonment  for  more  than  six  months  to  earn,  by  industry  and  good 
conduct,  remission  of  sentence  not  exceeding  one-fourth  in  case  of  males, 
or  one-third  in  the  case  of  females.  A  prisoner  under  a  second  sentence 
which  is  for  two  years  or  upwards  may,  if  his  or  her  industry  and  conduct 
during  the  first  year  has  been  favourably  reported  on  by  the  Keeper,  earn 
remission  of  sentence  in  the  same  proportions  as  mentioned  above.  A 
prisoner  sentenced  a  third  time  or  oftener  for  two  years  or  upwards  cannot 
earn  any  remission  of  sentence.  Regulations  made  under  the  Act  adopt 
the  mark  system  substantially  as  it  exists  in  England. 
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Boekyard  Port  (No.  a).— For  the  first  time  in  the  history  of  the  Colony 
a  specific  area  of  water  has  been  appropriated  as  a  mooring  place  and 
anchoring  ground  for  His  Majesty's  ships.  The  Governor-in-Comicil  is 
authorised  to  make  regulations  for  the  port,  and  the  Admiralty  can  appoint 
a  King's  Harbour  Master,  on  whom  the  Act  confers  J|considerable  powers. 
The  Admiralty  is  constituted  the  harbour  authority  for  the  port  and  the 
ship  channel  leading  thereto  from  sea. 

Judioatore:  Supreme  Court  (No.  4). — ^This  Act,  which  amalgamates 
all  the  existing  Colonial  Courts  under  the  title  of  the  Supreme  Court  of 
Bermuda,  contains  five  parts — Part  I.  dealing  with  the  constitution  of  the 
Court,  Part  II.  with  jurisdiction  and  law,  Part  III.  with  sittings  and  dis- 
tribution of  business.  Part  IV.  with  the  officers  of  the  Court,  with  provisions 
as  to  the  admission  of  barristers  and  attorneys,  and  Part  V.  fixes  the  date 
for  the  commencement  of  the  Act  and  repeals  numerous  previous  enactments. 

Trading  Stamps  (No.  7) For  the  purposes  of  this  Act  "  trading  stamp" 

is  defined  as  "any  stamps  ticket,  coupon,  label  or  other  similar  device, 
which  will  entitle  the  holder  thereof  on  presentation  thereof,  either  singly 
or  in  any  definite  number,  to  receive  either  directly  from  the  vendor,  or 
indirectly  firom  any  other  person,  money  or  goods."  A  trading  stamp 
company  was  formed  here  which  supplied  to  retail  tradesmen  adhesive  stamps 
at  a  fixed  rate,  which  were  issued  by  the  tradesmen  to  their  cash  customers, 
the  number  being  proportionate  to  the  amount  of  the  purchase.  The 
company  undertook  to  deliver  articles  of  an  ornamental  or  useful  description 
in  exchange  for  specific  numbers  of  stamps.  Customers  were  deluded  into 
the  belief  that  by  this  means  they  received  the  equivalent  to  a  cash  discount 
of  about  4  per  cent,  but  by  £sur  the  larger  share  of  the  percentage  went  to 
the  company,  the  customer  participating  only  in  a  minor  degree.  The  Act 
requires  trading  stamps  to  have  on  them  the  name  of  the  vendor  and  the 
cash  value  of  the  stamp,  and  makes  them  redeemable  by  the  vendor  in 
cash  at  their  face  value.  The  result  has  been  that  most  customers  cash 
their  stamps  with  the  vendor  instead  of  exchanging  them  with  the  company 
for  goods,  and  the  latter  is  closing  up  its  business. 

Evidence  (No.  20). — ^This  Act,  which  contains  sixty  sections,  consolidates 
and  amends  the  previous  statute  law  of  the  Colony  on  this  subject  It 
is  divided  into  four  parts.  Part  I.  contains  interpretation  clauses.  Part  II. 
deals  with  witnesses.  Part  III.  with  proof  of  documents,  and  Part  IV.  contains 
a  few  sections  dealing  with  other  matters. 

Ednoation:  Soholanhips  (No.  21).— Under  the  will  of  the  late  Cecil  J. 
Rhodes,  Bermuda  became  entitled  to  an  Oxford  Scholarship.  This  Act 
establishes  two  Bermuda  Scholarships  of  ^i^'iso  each  tenable  for  two  years 
at  some  educational  establishment  out  of  the  Colony,  the  object  being  to 
give  candidates  for  the  Rhodes  Scholarship  the  advantage  of  two  years' 
education  abroad  preparatory  to  their  taking  up  the  Oxford  Scholarship. 
One  of  the  qualifications  of  the  Rhodes  Scholarship  is  five  years'  education 
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in  Bermuda  between  the  ages  of  twelve  and  twenty.  The  local  scholarship 
enables  a  youth  to  leave  Bermuda  at  the  age  of  seventeen  and  to  enter  Oxford 
at  nineteen. 

Appeali  (No.  25). — ^This  is  a  comprehensive  measure  providing  a  uniform 
mode  of  procedure  in  appeals  from  inferior  Courts  to  the  Supreme  Court 

■aiziage  (No.  27). — ^This  Act  amends  and  consolidates  previous  oiact- 
ments  and  deals  with  the  solemnisation  of  marriages.  "  Incumbent "  is 
defined  as  including  the  rector  of  any  Church  of  England  living,  the  Bialkop 
of  the  diocese,  the  Archdeacon,  and  the  Residentiary  Canon  of  the 
CathedraL  "  Minister"  includes  any  clergyman  or  minister  of  any  Christian 
body  and  an  officer  of  the  Salvation  Army  authorised  by  the  proper  authority 
of  that  body  to  perform  marriages  between  members  of  that  body. 
"  Licensed  minister  **  means  a  minister  licensed  by  the  Governor  in  Council 
to  perform  marriages.  An  incumbent  or  licensed  minister  may  solemnise 
marriages  after  publication  of  banns  or  under  a  licence  issued  by  the  Governor. 
A  marriage  is  null  and  void  if  both  parties  knowingly  and  wilfully  acquiesce 
in  its  celebration  under  false  names,  or  without  due  publication  of  banns, 
or  without  a  licence  duly  issued,  or  by  a  person  not  empowered  to  celebrate 
marriages  under  the  Act 

Health  (No.  30). — ^This  Act  makes  important  amendments  to  the  Health 
Acts,  particularly  with  regard  to  the  suppression  of  nuisances. 

Xedioal  Praotltionen  (No.  31). — Provision  is  made  by  this  Act  for 
the  better  registration  of  persons  qualified  to  practise  medicine  or  su^ery. 
A  register  is  to  be  kept  by  the  Colonial  Secretary,  the  first  entries  in  whidi 
were  the  names  of  the  medical  men  previously  recognised  under  the  Acts 
for  payment  of  medical  witnesses.  The  Governor  in  Council  aj^wints  a 
Medical  Board  to  deal  with  new  applications  for  registration.  This  Board 
examines  the  applicant's  credentials,  and  can  also  examine  him  as  to  his 
competency  and  fitness,  and  if  satisfied  grants  him  a  certificate  which 
entitles  him  to  registration  on  payment  of  a  fee  of  £6,  Provision  is  also 
made  for  the  removal  of  names  from  the  register  for  sufficient  cause. 
Registered  practitioners  may  recover  reasonable  charges  for  medical  or 
surgical  aid,  and  the  cost  of  medicines  and  medical  appliances. 

Xotor  Cars  (No.  33).— This  Act  regulates  the  speed  of  motor  cars,  the 
maximum  limit  being  fixed  at  ten  miles  an  hour,  the  reason  given  being 
the  tortuous  nature  of  most  of  the  roads  and  the  consequent  danger  to 
other  vehicles. 

1906. 
Acts  passed — 31. 

Agrioultoral  Produots :  Inspeotion  (No.  8).— This  Act  consolidates  and 
amends  previous  legislation  regulating  inspection  of  certain  kinds  of  agri- 
cultural produce  before  shipment  abroad.    Government  inspectors  examine 
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on  the  shipping  dock  not  less  than  10  per  cent  of  every  lot  deposited  for 
shipment,  and  see  that  it  is  properly  marked  and  graded  according  to  size 
and  quality.  Any  lot  of  produce  considered  unfit  for  shipment  is  repacked 
under  the  direction  of  the  inspectors  and  the  defective  portions  destroyed, 
the  owner  bearing  the  expense.  Where  an  entire  lot  is  condemned  as  alto- 
gether unfit  for  shipment,  it  is  destroyed 

Criminal  Law :  Cruelty  to  Animals  (No.  12).— This  repeab  a  previous 
Act  and  increases  the  punishment  for  offences.  ''Animal"  is  defined  as 
"any  domestic  animal,  whether  a  quadruped  or  not,"  and  "  wild  animal  "as 
"any  animal  not  being  a  domestic  animal."  The  punishment  for  cruelty 
to  any  animal  is  imprisonment  not  exceeding  three  months,  or  a  fine  not 
exceeding  ^10,  or  both ;  and  for  cruelty  to  a  wild  animal  in  captivity  is  a 
month's  imprisonment  or  a  fine  of  ;;^5.  The  Court  may  order  the  animal  to 
be  sold  to  pay  custody  expenses,  fine  or  costs.  Persons  committing  ofiences 
and  not  desisting  when  called  on  by  a  constable  may  be  arrested  without 
warrant  A  search  warrant  may  be  issued  to  visit  premises  when  there  is 
reasonable  cause  to  believe  the  Act  is  being  violated.  A  person  convicted 
may  appeal  to  the  Supreme  Court. 

Marriage  (No.  16). — ^By  the  Marriage  Act  of  1905,  which  consolidated 
and  amended  the  marriage  laws  of  this  Colony,  those  of  the  clergy  who  came 
under' the  designation  "incumbent"  as  defined  in  the  Act  are  allowed  to 
celebrate  marriages  without  being  especially  licensed  for  the  purpose,  whilst 
other  ministers  must  obtain  a  licence.  The  present  Act  confers  on  naval 
and  military  chaplains  similar  privileges  to  those  enjoyed  by  incumbents, 
where  either  party  to  the  marriage  is  a  member,  or  the  son  or  daughter  of  a 
member,  of  His  Majesty's  sea  or  land  forces. 

Health  (No.  20).— This  Act  authorises  the  General  Board  of  Health  to 
provide  an  isolation  hospital  for  the  reception  of  persons  su£fering  firom  any 
contagious  or  infectious  disease,  the  expense  to  be  defiayed  out  of  the 
general  annual  grant  at  the  disposal  of  the  Board.  Under  a  previous  Act 
every  local  board  had  a  similar  power,  but  the  expense  had  to  be  assessed 
on  the  taxpayers  of  the  district  A  justice  of  the  peace,  with  the  consent  of 
the  medical  officer  of  health,  and  on  a  certificate  signed  by  a  resident  medical 
practitioner,  may  order  the  removal  to  the  hospital  of  any  person  afifected  with 
infectious  or  contagious  disease,  and  being  without  proper  lodging  or  accom- 
modation, or  being  on  board  any  ship. 

Onstoms :  TsxiS  (No.  29). — ^The  efibrts  of  several  years  culminated  in 
1906  in  the  adoption  of  an  improved  financial  system,  and  this  is  the  first 
Customs  TaiiiOr  Act,  properly  so  called,  which  has  ever  been  passed  here,  at 
all  events  within  the  last  hundred  years.  It  increases  the  import  duties  on 
some  articles,  chiefly  on  spirits,  tobacco  and  cigars,  but  these  have  been  so 
low  in  the  past  that  the  increase  will  hardly  be  felt.  An  interesting  feature 
in  the  tari£f  is  that  the  Colony  has  within  the  last  few  years  imposed  import 
duties  on  various  articles  with  the  view  of  protecting  local  industries.   Among 
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these  articles  may  be  mentioned  arrowroot,  bananas,  Easter  lily  bulbs,  eggs, 
potatoes,  and  water-melons. 

Appropriation  (No.  31).— This  Act  for  the  first  time  m  the  history  of  the 
Colony  makes  specific  appropriations  in  one  Act  for  the  general  expenditure 
of  the  next  financial  year,  except  so  for  as  such  expenditure  is  provided  for 
by  other  Acts.  Salaries  and  some  other  grants  for  specific  purposes  are 
voted  by  Acts  of  limited  duration  which  are  from  time  to  time  continued 
for  a  few  years. 


X.   THE   WEST   INDIES. 


I.   THE    BAHAMAS. 
[Coniributed  by  Haroourt  Malcolm,  Esq.] 

Inteipi6tatio]i(No.  1).— By  the  Interpretation  Act,  1907,  the  then  existing 
Acts  of  Assembly  with  respect  to  the  construction  of,  and  for  shortening  the 
language  used  in  Acts  of  Assembly  were  consolidated. 

Clerioal  Brrors  (No.  2). — ^The  Clerical  Errors  Correction  Act,  1907,  as 
its  title  implies,  corrects  various  errors  in  certain  Acts  passed  in  4,  5,  and  6 
Ed.  VIL 

Emigration  (No.  3).— The  Emigrant  Labourers'  Protection  Act,  1907, 
secures  to  a  labourer,  as  defined  in  the  Act,  the  payment  of  wages  in  full  in 
the  currency  of  the  Colony. 

Froteotion  of  Workmen  (No.  4).— The  Truck  Act,  1907,  provides  that  the 
payment  of  workmen's  wages  shall  be  in  the  current  coin  of  the  Colony. 
No  employer  shall  be  allowed  to  set  off  or  counterclaim  in  respect  of  any 
goods  supplied  to  a  workman,  nor  shall  he  contract  with  such  workman  as 
to  the  spending  of  his  wages  at  any  particular  shop,  etc  Any  contravention 
of  the  provisions  of  this  Act  subjects  the  offender  to  a  penalty. 

Marine  Produots  (No.  5). — ^The  Marine  Products  Board  Act,  1907, 
establishes  a  Marine  Products  Board  to  consist  of  seven  members;  lays 
down  the  duties  of  such  Board,  and  names  the  subjects  on  which  the  Board 
may  make  rules  and  regulations  with  the  approval  of  the  Governor  in 
Council.  The  Act  is  to  continue  in  force  for  three  years,  and  a  sum  not 
exceeding  three  hundred  pounds  is  to  be  paid  to  the  Board  annually  for  the 
purposes  of  the  Act.  The  Sponge  and  Turtle  Fisheries  Board  Act,  1904,  is 
repealed  thereby. 

Medical  (No.  6).— The  Out-Island  Medical  Act,  1907,  consolidates 
previous  Acts  and  amends  the  qualification  of  Out-Island  Public  Physicians. 

Mail  Servioe  (No.  7).— The  Interinsular  Mails  Act,  1907,  repeals  and 
takes  the  place  of  the  Interinsular  Mails  Act,  1899,  and  provides  a  subsidy 
of  ^3,000.    The  annual  expenditure,  however,  is  not  to  exceed  ^2,000 
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unless  the  service  is  performed  by  a  steam  vessel  or  one  of  superior  speed 
or  accommodation. 

Eleetrio  Light  (No.  8).— The  Electric  Light  Act,  1907,  provides  for  the 
establishment  of  a  "  full  and  sufficient  supply  of  electricity  for  public  and 
private  use,"  within  a  certain  specified  area.  The  Governor  in  Council  is  to 
declare  what  is  to  be  the  "  Lighting  Authority."  The  sum  of  ;^  12,000  is 
provided  for  carrying  into  effect  the  objects  of  the  Act  Provision  is  also 
made  for  the  appointment  of  officers,  etc.,  at  such  salaries  as  may  be  fixed  by 
the  Lighting  Authority. 

KaxriagM  (No.  9). — The  Marriage  Act,  1907,  legalizes  the  marriage  of  a 
man  with  his  deceased  wife's  sister.  No  minister  of  religion  is  compelled 
to  solemnise  any  such  marriage. 

Telephones  (No.  10).— The  Telephone  Extension  Act,  1907,  amends  the 
Telephone  Act,  1906,  by  increasing  the  grant  from  ;f  1,200  to  ^£'2,400,  and 
providing  for  six  operators  instead  of  three. 

Bdueatiom  (No.  11). — ^The  Education  (Amendment)  Act,  1907,  increases 
the  educational  grant  from  ;i^4,7oo  to  ;^5,ooo. 

Fablic  Works  (No.  12).— The  Board  of  Works  (New  Providence)  Act, 
1907,  consolidates  and  amends  all  the  present  Acts  relating  to  the  JBoard 
of  Public  Works  for  the  Island  of  New  Providence. 

Dogs  (No.  13).— The  Dog  Licence  Act,  1907,  is  a  consolidating  and 
amending  Act  The  Act  fixes  an  age  limit,  and  the  Governor  in  Council 
may  extend  its  provisions  to  Out-Island  Districts. 

Hotd  sad  Steam  Service  (No.  14).— The  Hotel  and  Steam  Service 
Amendment  Act,  1907,  gives  the  Governor  in  Council  power  to  reduce  the 
number  of  voyages  to  be  performed  by  the  steamship  service  under  "The 
Hotel  and  Steam  Service  Act,  1898,"  and  provides  a  corresponding  reduction 
in  the  amount  of  the  subsidy  payable.  The  provisions  of  the  Act  came  into 
operation  on  April  i,  1907. 

Public  Establishments  (No.  15).— The  Public  EsUblishments  Amend- 
ment Act,  1907,  amends  the  Public  Establishments  Act,  1889,  by  empowering 
the  Governor  in-  Council  to  transfer  resident  justices  from  one  district  or 
station  to  another  for  any  period.  Formerly  the  transfer  could  not  exceed 
twelve  months.  ^ 

PnUio  BstoUishmeats  (No.  16).— The  Public  Establishments  (Amend- 
ment) Act,  1907,  provides  for  the  establishment  of  an  assistant  clerk  in  the 
ofiSce  of  the  Civil  Engineer  and  Surveyor  General  at  an  annual  salary 
of  j£8o. 

PoUing  Divisions  (No.  17).— A  previous  Act  of  Assembly  (4  and  5  Ed. 
VII.  c  10)  had  divided  the  southern  district  of  the  Island  of  New  Providence 
into  two  polling  divisions,  and  this  Act  makes  provisions  for  a  list  of  voters 
for  each  division. 

Salaries  (No.  18).— The  Post-Office  Salaries  Act,  1907,  increases  the 
salaries  of  the  chief,  second,  and  third  clerks  of  this  Department 
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Penonal  Allovftnoes  (Nos.  19, 21). — ^These  Acts  grant  personal  allowances 
to  James  Austin  Thompson,  postmaster,  and  James  H.  lightboum.  Junior, 
clerk  in  the  Registrar  of  Records  Office. 

PaUio  EftaUiihmenti  (No.  20).— The  Post-Office  Fourth  Clerks  Act, 
Z907,  establishes  a  fourth  clerk  in  the  Post-office  Department  at  an  annual 
salary  of  ^72. 

bpiring  Laws  (No.  22). — ^The  Expiring  Laws  Continuance  Act,  1907, 
continues  for  one  year  the  Act  i  Ed.  VII.  c.  20,  relating  to  the  Board 
of  Works  for  the  Island  of  New  Providence. 

Street  (No.  23). — The  Trinity  Place  Act,  1907,  changes  name  of  Crown 
Alley  Nassau  to  Trinity  Place. 

Supply  (No.  24). — ^The  Appropriation  Act,  1907,  grants  the  sum  of 
;^28,774  17X.  9^.  for  the  performance  of  Public  Works,  etc,  and  for  the 
reimbursement  of  various  payments,  etc 

2.  BARBADOS. 

[Contributed  by  Wallwyn  P.  B.  Shephearo,  Esq.] 

Acts  passed  (1906) — 32.^ 

Cotton  Industry  and  Trade  (No.  i).— The  Sale  of  Cotton  Act,  1906, 
requires  the  vestry  of  each  parish  to  appoint,  with  the  approval  of  the 
Govemor-in-Executive  Committee,  an  Inspector  of  Cotton  to  discharge  the 
duties  imposed  by  the  Act  as  to  estate  returns  of  cotton  planted,  the  issue 
of  certificates  to  vendors  of  cotton,  and  the  grant  of  licences  to  purchasers 
of  cotton.    This  Act  is  amended  by  Acts  Nos.  15  and  30,  1906. 

Distress  for  Taxes  (No.  4).— The  Vestries  (Amendment)  Act,  1906, 
enables  the  actual  owners  of  goods  distrained  on  for  arrears  of  taxes  to 
claim  and  obtain  possession  of  the  same  by  proceedings  before  the  police 
magistrate  of  the  district. 

Chanoery  Procedure  (No.  5).--The  Chancery  Act,  1906,  consolidates  and 
repeals  the  Chancery  Acts  of  the  Colony,  with  a  saving  as  regards  existing 
rules,  orders,  and  byelaws  not  specifically  repealed  or  superseded.  The  Act 
contains  112  sections  and  a  Schedule  of  the  Acts  repealed  The  constitution 
and  jurisdiction  of  the  Court,  its  procedure  and  practice  in  actions,  both 
before  and  after  decrees  and  orders,  including  sales  of  land,  taxing  accounts, 
appointment  of  receivers,  injunctions,  ranking  and  marshalling  liens  and 
incumbrances,  taking  evidence,  completing  sales  of  land  by  conveyance  of 
the  Master  in  Chancery,  are  set  forth. 

Light  Bailways  (No.  6).— The  Barbados  Light  Railway,  limited,  Act, 
1906,  grants  an  annual  subsidy  of  ;;^2,ooo  to  the  railway  for  ten  years  from 
September   1905,  and  requires   the   Govemor-in-Execudve  Committee  to 

>  Acts  are  passed  by  the  Goveraor,  the  Council,  and  the  Assembly  of  the  Island,  and 
are  numbered  consecutively  for  the  calendar  year. 
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appoint  an  official  inspector  to  report  at  least  twice  a  year  on  the  condition 
of  the  line  of  railway,  the  stations,  and  the  rolling  stock  to  the  Govemor-in- 
ExecutiYe  Committee.  Failing  execution  of  repairs  found  necessary,  the 
subsidy  is  to  be  suspended.  The  Act  contains,  in  187  sections  and  a 
schedules,  powers,  rules,  and  regulations  for  the  administration  of  the  railway. 

Agrienltiiral  Aid  (No.  11).— The  Plantations  Further-in-Aid  Act,  1906, 
authorises  the  Executive  Committee  to  borrow  a  further  sum  of  ^^200,000, 
or  less,  in  addition  to  and  for  like  purposes  as  the  sums  borrowed  under  the 
Plantation-in-Aid  Acts,  1902  to  1905,  and  the  sum  so  borrowed  is  to  be 
repaid  before  August  31,  1907.  The  money  borrowed  is  charged  upon  the 
securities  held  by  the  Government  of  Barbados  for  advances  made  pursuant 
to  the  said  Acts,  and  upon  any  balance  of  the  imperial  grant  which  is  remaining 
after  payment  thereout  of  the  sums  payable  under  the  provisions  of  the 
same  Acts.  The  amount  is  to  be  applied  in  loans  to  owners  and  receivers 
of  plantations,  subject  to  the  provisions  of  the  Act  as  to  misapplications  by 
owners  of  advances  and  to  the  priority  of  loans  under  the  Act  over  all 
other  liens  and  charges  against  the  plantation,  except  those  created  under 
the  Plantations-in-^d  Acts,  1902  to  1905,  and  over  all  liens  and  charges 
against  the^crop  of  1907,  except  advances  made  before  June  i,  1906,  which 
had  been  expended  for  the  purposes  therein  mentioned,  and  advances  under 
the  Agricultural  Aids  Acts  upon  certificates  dated  on  or  after  June  i,  1906, 
and  before  loans  under  this  Act. 

Highways  (No.  12). — ^The  Highways  Amendment  Act,  1906,  imposes 
licence  duties  upon  the  wheels  of  vehicles  and  cycles,  and  upon  horses, 
mules,  and  asses. 

Constables  (No.  13).— The  Parish  Constables  (Further  Amendment)  Act, 
1906,  provides  for  the  payment  to  constables  of  two  shillings  for  every 
offender  legally  apprehended  and  conveyed  to  prison,  and  for  each  day's 
attendance  in  court  to  give  evidence ;  but  the  constable  is  not  entitled  to  such 
payment  if  the  complaint  be  dismissed. 

Tariff  on  Kerosine  Oil  (No.  17).— The  Custom  Tariff  (Amendment)  Act, 
1906,  exempts  from  duty  kerosine  oil,  or  any  of  the  bye-products  of  petroleum 
to  be  used  exclusively  as  fuel  in  oil  or  motor  engines. 

Pnblio  Moneys  (No.  19).— The  Colonial  Treasurer's  Amendment  Act, 
1 906,  amends  the  principal  Act,  1 89 1  (49),  and  requires  the  Treasurer  to  deposit 
all  public  moneys  over  and  above  ;^8,5oo  in  such  manner  as  the  Governor- 
in-Executive  Committee,  with  approval  of  the  Assembly,  shall  direct 

libel  (No.  20). — ^The  libel  and  Defamatory  Words  (Amendment)  Act, 
1906,  makes  it  unnecessary  to  set  out  in  any  indictment  against  the  publisher 
of  any  obscene  libel,  the  obscene  passages ;  but  it  is  made  sufficient  for  the 
purpose  of  the  proceedings  to  deposit  the  book,  newsj^per,  or  other  document 
containing  the  alleged  libel  with  particulars  of  reference  thereto. 

Bay  Bum  (No.  22). — ^The  Rum  Duty  Amendment  Act,  1906,  exempts 
spirits  converted  into  bay  rum  from  the  payment  of  excise  duty,  and  bay 
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oil  imported  for  being  converted  into  bay  rum  from  import  duty:  it 
subjects  the  manufacture  of  bay  rum  to  revenue  regulations  and  to  a 
revenue  duty  equal  to  the  import  duty  on  bay  rum,  with  allowance  of  i 
drawback  on  export 

Savings  Bank  (No.  23).— The  Savings  Bank  (Amendment)  Act,  1906, 
raises  the  rate  of  interest  to  £2^  per  cent  from  July  r,  1906. 

Settled  Estates  (No.  26).— The  Settled  Estates  (Amendment)  Act,  1906, 
makes,  for  the  purposes  of  the  principal  Act,  land  to  which  an  infant  is 
absolutely  entitled  in  possession,  settled  land,  and  the  infant,  tenant  for 
life.  The  powers  of  a  tenant  for  life  under  the  principal  Act  being  an 
in&nt  may  be  exercised  on  his  behalf  by  the  trustees  of  the  settlement,  and, 
failing  any  such,  by  the  Court 

Bailway  lirei  (No.  28).— The  Railway  Fires  Act,  1906,  regulates  the 
liability  for  damage  caused  to  agricultural  land  or  the  crops  thereon  by  fire, 
caused  by  sparks  from  engines  used  on  the  railway. 

Postage  Bates  (No.  31).— The  Post  Office  Amendment  Act,  1906, 
reduces  the  postage  on  inland  letters,  except  from  or  to  the  United  Kii^dom, 
to  one  penny  per  ounce,  and  on  book  packets,  patterns,  and  sample  post  to 
one  half-penny  per  four  ounces. 

3.  BRITISH  GUIANA. 

[Contributed  by  Sir  Thomas  Raynbr,  Attorney-General^ 

Of  the  fifteen  Ordinances  passed  during  the  year  ten  are  public  general 
statutes  and  five  may  be  classed  as  private  or  local  statutes. 

The  following  are  the  general  public  Ordinances : — 

Customs  Duties  (No.  i)  and  Tax  (No.  2)  are  the  two  Ordinances  passed 
annually  by  the  Combined  Court  to  provide  the  revenue  for  the  next  ensuing 
financial  year,  under  the  authority  of  which  the  customs  duties  and  inland 
revenue  are  collected  and  levied. 

Food  and  Drugs  (No.  3). — This  Ordinance  amends  the  Sale  of  Food  and 
Drugs  Ordinance,  1892,  by  prescribing  standards  of  purity  to  which  a  number 
of  articles  in  ordinary  daily  use,  such  as  butter,  milk,  coffee,  tea,  flour,  bread, 
etc.,  must  conform,  and  to  which,  if  they  do  conform,  no  proceedings  for 
adulteration  in  respect  of  them  can  be  maintained.  The  standards  are  taken 
from  similar  legislation  in  the  United  States,  and  were  enacted  in  order  to 
settle  questions  which  frequently  arise  in  proceedings  for  adulteration  as  to 
whether  a  particular  article  is  or  is  not  "  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser." 

Beads  (No.  4). — This  amends  an  Ordinance  passed  in  the  previous  year 
(No.  13  of  1905),  by  enacting  new  schedules  of  roads  for  the  upkeep  of 
which  the  Government  is  responsible,  and  by  giving  the  Governor  in  Council 
power  to  alter  and  amend  the  schedules  as  occasion  may  require. 
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Destitate  and  Criminal  Immigiaiits  (No.  5).— This  Ordinance  amends 
one  passed  in  1896  (No.  4  of  1896)  for  the  purpose  of  excluding  undesirable 
immigrants  arriving  in  the  Colony,  by  enacting  provisions  as  to  criminals  who 
have  been  convicted  in  other  British  Colonies  and  giving  power  to  exclude 
them  in  the  same  manner  as  alien  criminals  can  be  under  an  Ordinance 
passed  in  1886  (No.  2  of  1886). 

Education  (No.  9). — This  Ordinance  was  passed  to  fiicilitate  proceedings 
under  the  Elementary  Education  Ordinance,  1876  (No.  2  of  1876),  against 
parents  for  neglecting  to  send  their  children  to  school,  and  is  taken  from 
similar  provisions  in  ss.  24  and  25  of  the  English  Elementary  Education  Act, 
1 373  (36  &  37  Vict.  c.  86). 

Fraudulent  Debtors  (No.  10). — ^This  Ordinance  amends  the  crinikinal 
law  of  the  Colony  relating  to  bankruptcy  by  making  it  a  misdemeanour  for 
an  insolvent  trader  not  to  have  kept  proper  books  of  account. 

Wills  (No.  12). — ^This  Ordinance,  probably  the  most  important  passed 
during  the  year,  amends  the  law  relating  to  wills  by  abolishing  certain  restric- 
tions on  disposing  power  imposed  by  the  Roman-Dutch  law,  a&d  generally 
assimilates  the  law  on  the  subject  to  that  of  England.  So  far  as  the  making 
of  a  will  is  concerned,  the  Roman-Dutch  law  is  now  practically  abrogated  in 
this  Colony,  and  English  law  substituted,  and  in  this  connection  it  may  be 
interesting  to  note  that  the  lex  hoc  edietali  is  in  terms  repealed  by  s.  10 
of  the  Ordinance,  a  British  Legislature  thus  repealing  a  Roman  Statute. 

Militia  Band  (No.  14). — ^This  Ordinance  provides  a  system  of  deferred 
pay  for  the  band  of  the  militia  force  similar  to  that  now  obtaining  for  the 
police  force. 

The  members  of  the  band  are  the  only  part  of  the  militia  force  who  devote 
their  whole  time  to  their  work  and  who  are  always  under  military  discipline, 
and  as  they  are  much  in  the  same  position  as  policemen,  this  Ordinance 
gives  them  the  same  rights  to  deferred  pay  as  policemen. 

Statute  Law  Revision  (No.  15).— This  is  an  ''omnibus  "Ordinance, 
which  makes  a  number  of  small  amendments  in  various  Ordinances,  and 
which  are  grouped  together  into  one  Ordinance,  to  avoid  the  necessity  of 
passing  a  number  of  short  amending  Ordinances.  An  Ordinance  of  this 
character  has  been  passed  annually  for  the  last  twelve  years,  but  as  it  conflicts 
with  a  paragraph  in  the  Royal  Instructions,  which  requires  that  "  each  differ- 
ent matter  is  to  be  provided  for  by  a  different  law,  without  intermixing  in  one 
and  the  same  law  such  things  as  have  no  proper  relation  to  each  other,"  the 
Government  has  decided  not  to  introduce  into  the  Legislature  any  more 
Bills  of  this  nature. 

Of  the  private  or  local  Ordinances,  four  of  them  relate  to  public  bodies 
incorporated  for  the  purpose  of  carrying  out  or  maintaining  works  of  public 
utility  in  a  particular  locality.  One  of  them  (No.  7)  constitutes  a  body  of 
commissioners  charged  with  the  maintenance  of  the  sea  defences  of  the 
county  of  Demerara,  with  power  to  raise  money  for  the  purpose  and  to  levy 
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assessments  upon  the  proprietors  of  land  in  the  district  (As  the  coast-line 
of  this  Colony  is  below  the  sea  level,  an  expensive  system  of  sea  defences  has 
to  be  maintained  along  the  coast.) 

Another  Ordinance  (No.  8)  constitutes  a  lx>dy  of  commissioners  diarged 
with  maintaining  a  canal  through  which  a  number  of  {^antations,  named  in 
it,  receive  their  water  from  a  water  conservancy  scheme  established  under 
another  Ordinance  passed  in  18S4  (No.  12  of  1884). 

The  other  two  Ordinances  referred  to  amend  Ordinances  already  passed, 
constituting  bodies  of  commissioners  for  similar  purposes,  one  (No.  11)  for 
a  water-supply  scheme,  and  the  other  (No.  13)  for  a  drainage  scheme. 

The  remaining  Ordinance  (No.  6)  vests  in  the  Colony  the  title  to  a  piece 
of  land,  the  legal  title  to  which  was  in  doubt,  though  the  Government  was  in 
possession  and  no  one  disputed  its  right 

The  above  five  Ordinances  were  dealt  with  by  the  L^slatore  under 
Standing  Orders  which  apply  to  any  Bill  intended  to  benefit  or  affect  private 
persons,  and  which  enables  all  persons  whose  interest  may  be  in  any  way 
afiected  to  be  heard  in  opposition  to  it  Beyond  these  Standing  Orders,  no 
difiierence  is  made  in  the  procedure  between  public  and  private  Bills. 

The  annual  volume  of  the  Ordinances  for  the  year  is  for  the  first  time 
issued  in  the  same  form  as  the  annual  vdumes  of  the  English  Statutes,  ex- 
cept that  no  distinction  is  made  between  public  and  private  Ordinances,  and 
the  private  and  local  Ordinances  are  numbered  and  printed  along  wi&  the 
public  ones.  A  table  of  the  titles  of  all  the  Ordinances  passed  is  prefixed  to 
the  volume  and  a  table  stating  the  effect  of  the  year's  legislation  upon  former 
Ordinances,  and  an  index  is  added  at  the  end.  The  size  of  the  page  has 
been  reduced  to  that  of  the  English  Statutes,  and  the  volume  is  thus  handier 
and  more  convenient  for  use  than  the  volumes  issued  in  former  years. 


4.  BRITISH   HONDURAS. 

[Contrihuted  hy  Wallwyn  P.  B.  Shepheard,  Esq.] 

Ordinances  passed — 14.* 

Public  Health:  Destruction  of  Mosquitoes  (No.  i).— The  Mosquito 
Destruction  Ordinance,  1906,  has  application  to  the  town  of  Belize  and  to 
such  other  towns  and  areas  as  the  Governor  in  Council  may  order,  and 
thereupon  all  cisterns,  vats,  tanks,  barrels,  buckets,  or  other  vessels  for  the 
storage  of  water,  and  all  water  in  weUs,  ponds,  pools,  or  basins  in  which 
mosquitoes  can  breed  are  to  be  protected,  or  otherwise  rendered  secure 
from  mosquitoes  by  the  means  and  aj^liances  specified  in  the  Ordinance. 
The  necessary  powers,  rules,  and  regulations  for  giving  efiect  to  the  methods 
for  the  destruction  of  mosquitoes  are  contained  in  the  Ordinance. 

*  Ordinancea  are  passed  by  the  Govemori  with  the  advice  and  consent  of  the  Legislative 
Council,  and  are  numbered  consecutively  for  the  calendar  year. 
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Tdegiaph  LbLM  (No.  ii).— The  Telegraph  Ordinance,  1906,  empowers 
the  Governor  to  authorise  the  construction  of  telegraph  lines  and  to  appoint 
of&cials  to  superintend  the  construction,  maintenance,  and  management,  under 
the  directions  of  the  Governor,  of  all  telegraph  lines.  Powers  to  acquire 
land  for  telegraf^  puiposes,  to  erect  posts  and  supports  on  private  land,  and 
the  procedure  in  respect  of  claims  for  compensation,  are  set  out  in  the 
Ordinance. 

lioenaiiig  (No.  13). — ^The  Belize  Trades  Licensing  Ordinance,  1906,  came 
into  operation  on  January  i,  1907,  and  rendered  persons  carrying  on  a 
'Mutiable  business,"  as  defined  by  the  Ordinance,  liable  to  licence  duties 
based  on  the  annual  value  of  the  premises  wherein  the  business  was 
carried  on. 

Various  Rules  and  Regulations  made  by  the  Governor  in  Council,  Board 
of  Education,  and  District  Boards  were  promulgated  during  the  year,  and  are 
included  in  the  collection  of  the  Ordinances  printed  at  the  Government 
Printing  Office,  Belize. 

5.  JAMAICA. 

[Contributed  fy  Albert  Gray,  Esq.,  K.C.] 

Laws  passed — 39. 

Ciutoms  and  Excise. — Law  3  of  1905,  which  added  a  temporary  surtax 
of  6  per  cent,  to  all  the  import  duties,  is  repealed  by  Law  i. 

Law  4  provides  that  goods  imported  free  under  the  Customs  Laws  (for 
the  use  of  the  Governor  or  the  Military  Authorities)  shall  not  be  sold  or 
transferred  without  notice  to  the  Collector-General,  and  payment  of  the 
duties. 

The  import  duty  on  matches,  which  was  subjected  to  a  surtax  by 
Law  6  of  1905,  is  fixed  at  ix.  gd.  per  twelve  dozen  boxes  of  fifty  sticks  each. 

Additional  requirements  are  made  with  respect  to  the  excise  duty  on 
tobacco  by  Law  Na  27.  Every  manufacturer  must  make  a  monthly  return 
of  the  amount  of  tobacco,  cigars,  and  cigarettes,  respectively,  manufactured 
and  removed  from  the  factory,  and  pay  the  duty  on  the  amount  removed. 

law  Offioen.— The  office  of  Solicitor-General  is  abolished  (No.  7),  his 
place  being  taken  by  an  assistant  to  the  Attorney-General,  who  is  to  have 
all  the  powers  and  privileges  of  the  Attorney-General  in  respect  of  criminal 
prosecutions.  It  is  evidently  expected  that  this  assistant  may  be  a  member 
of  the  local  bar  and  in  partnership,  as  it  is  provided  that  his  partner  or 
partners  must  not  appear  or  act  for  accused  persons  in  criminal  cases. 

Prodnoe  Protection. — ^The  Law  of  1903  (see  Journal,  N.S.  xiv.,  p.  462), 
requiring  traders  in  the  specified  articles  of  island  produce  to  take  out 
licences,  so  as  to  restrain  the  sales  of  stolen  produce,  is  further  developed 
by  a  Law  (No.  9),  requiring  all  persons  exporting  produce  in  closed  packages 
to  use  a  trade  mark  and  to  affix  it  to  every  package. 
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Chtjuuui  Idaiidt.— These  islands,  which  are  a  dependency  of  Jamaica, 
with  a  population  of  about  4,000,  not  1,000  of  whom  are  white,  have  a 
modified  Constitution  accorded  to  them  by  an  Imperial  Act  of  1863  (26  &  27 
Vict,  c  31),  the  local  legislature  being  the  ** justices  and  vestry'* — albeit, 
Jamaica  may  legislate  for  the  islands.  By  certain  Laws,  spedhed  Jamaica 
laws  have  been  applied  to  them.  Doubts  having  arisen  whether  the  subsequent 
repeal  of  certain  of  these  laws  in  Jamaica  operated  to  repeal  them  in  the 
Caymans,  it  is  now  (Law  13)  enactal  ^t  any  repeal  or  amendment  of  such 
laws  is  to  have  this  operation. 

Bating. — ^All  houses  used  for  educational  or  charitable  purposes  are 
exempted  firom  poor  rate. 

Bueoesiiflin. — If  an  intestate  dies,  whether  with  or  without  issue,  leaving 
a  widow  and  real  or  personal  property  Jiot  exceeding  ;^5o  in  value,  the 
whole  goes  to  the  widow  (Law  17). 

Where  an  intestate's  property  exceeds  ^50,  the  widow  is  entitled  to  £s^ 
absolutely,  this  charge  being  borne  by  the  real  and  personal  representatives 
proportionately.  The  right  is  in  addition  and  without  prejudice  to  her  right 
to  share  in  the  residue. 

Ptoteotlmi  of  Women. — ^Law  26  is  a  measure  for  protection  of  women 
and  girls,  closely  following  the  Criminal  Law  Amendment  Act  (United 
Kingdom). 

Indian  Xnunigrants. — ^The  right  of  an  Indian  immigrant  to  commute  his 
claim  to  a  back  passage  for  a  grant  of  land  is  taken  away  by  Law  29. 

Dealers  in  XetaL— It  is  declared  to  be  unlawful  for  any  dealer  in  old 
metals  to  receive  any  less  quantity  than  56  lb.  of  either  lead,  tin,  zinc, 
copper,  aluminium,  or  any  alloy  of  these,  except  by  permission  of  an  Inspector 
of  Police. 

Oompanies. — Three  Laws  (34, 35,  and  36)  introduce  a  considerable  number 
of  amendments  of  Company  Law,  following  those  recently  made  in  the 
United  Kingdom,  chiefly  with  respect  to  modification  of  memorandum, 
winding-up,  and  arrangements  between  creditors  and  shareholders. 


6.  TURK'S  AND  CAICOS  ISLANDS. 

[Contrihtted  by  Wallwvn  P.  B.  Shepheard,  Esq.] 

Ordinances  passed — 2.^ 

The  two  Ordinances  passed  in  1906  were  Appropriation  Ordinances,  1905 
and  1907. 

'  Ordinances  are  passed  by  the  Legislative  Board,  and  are  signed  by  the  President  and 
Clerk  of  the  Board. 
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7.    TRINIDAD    AND    TOBAGO. 

[Contributed  by  Wallwyn  P.  B.  Shepheard,  Esq.] 

Ordinances  passed  (1906) — 30.^ 

Pablio  Water  Supply  (No.  i).— The  District  Waterworks  (Amendment) 
Ordinance,  1906,  provides  for  the  prompt  recovery  of  rates  by  the  Water 
Authority  from  occupiers  of  premises  by  distress,  and  sale  of  the  tenements 
on  which  rates  are  in  arrear,  and  the  amount  of  rates  in  arrear  at  expiration 
of  three  months  after  becoming  due  is  increased  10  per  cent 

ELemmtary  Edueation  (No.  2).— The  Elementary  Education  Ordinance, 
1906,  attaches  to  managers  of  Assisted  schools  the  same  duties  as  are 
prescribed  by  the  Ordinance  for  managers  of  Government  schools,  and 
requires  them  to  meet  quarterly  for  school  business.  Teachers  and  persons 
deriving  any  profit  from  an  Assisted  school  are  not  to  be  managers. 
Managers  of  an  Assisted  school  connected  with  any  religious  denomination 
are  to  be  appointed  and  retired  by  the  head,  or  governing  body  of  such 
religious  denomination,  and  the  Board  of  Education  may  retire  any  manager. 
All  appointments  and  retirements  of  managers  are  to  be  notified  to  the 
Board  of  Education. 

Savings  Banki  (No.  5). — ^The  Savings  Bank  Ordinance,  1906,  provides 
for  the  transfer  of  deposits  between  the  Post  Office  Savings  Banks  in  the 
United  Kingdom  and  the  Government  Savings  Bank  in  the  Colony. 

Pablio  Officers'  Oaaiantees  (No.  9}.— The  Public  Officers'  Guarantee 
Fund,  1906,  establishes  a  Guarantee  Fund,  under  the  management  of  three 
Directors,  appointed  by  the  Governor,  and  empowers  the  Receiver-General 
to  collect  funds  from  officers  contributing  rto  the  Fund,  and  deduct  same 
from  their  salaries.  The  Governor  can  require  public  officers  to  give 
security  and  determine  the  amount  thereof,  and  their  contribution  to  the 
Fund  is  to  be  i  per  cent,  of  such  amount.  Various  provisions  are  made 
as  to  reduction  and  adjustment  of  contributions  by  officers,  the  recovery  of 
money  from  defaulters,  and  payments  of  claims. 

Asphalt  Industry  (No.  10).— The  Asphalt  Industry  Regulation  Ordinance, 
1906,  subjects  owners  of  all  asphalt-bearing  lands  in  Trinidad  to  the  powers 
vested  in  the  Inspector  of  Mines  appointed  under  the  Ordinance,  and  to  the 
regulations  therein  contained  for  the  purpose  of  preventing  injury  as  between 
adjoining  owners  from  asphalt  excavations  and  settling  claims  arising  there- 
from. The  provisions  of  the  Ordinance  are  not  to  apply  to  the  Pitch 
Lake  until  the  expiration  of  the  existing  Crown  lease  in  respect  thereof, 
Schedule  I  containing  the  Regulations  and  Schedule  II  the  Forms.    Under 

>  Ordinances  are  made  by  the  Governor^  with  the  advice  and  consent  of  the  Legislative 
Council,  and  public  and  private  Ordinances  are  numbered  consecutively  for  the  calendar 
year. 
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the  Regulations  excavations  must  in  no  case  be  within  two  feet  of  the 
boundary  line  of  the  property. 

Conftalnilaiy  (No.  11). — ^The  Supplemental  Constabulary  Ordinance,  1906, 
establishes,  in  addition  to  the  Constabulary  Force  for  the  Colony,  two  other 
bodies,  viz. :  A  Rural  Constabulary  and  an  Estate  Constabulary :  these  two 
bodies  are  referred  to  as  the  Supplemental  Constabulary.  The  command 
and  superintendence  are  given  to  the  Inspector-General,  and  the  duties, 
numbers,  distribution,  and  powers  are  prescribed  by  the  Ordinance. 

Markets  (No.  12).— The  Port-of-Spain  Markets  Ordinance,  1906,  empowers 
the  Town  Commissioners  to  appoint  places  to  be  public  markets,  construct 
market-houses  and  other  buildings,  and  set  apart  any  land  belonging  to  them, 
or  lease  any  necessary  land,  for  the  purposes  of  the  Ordinance.  The  Town 
Commissioners  are  empowered  to  make  byelaws  for  the  regulation  of  the 
markets. 

IndUftriAl  Bduoation  (No.  x4).~The  Industrial  Training  Ordinance,  1906, 
empowers  the  parents,  or  other  persons  having  charge  of  boys  above  fourteen 
and  under  eighteen  years  of  age,  to  bind  them  to  be  apprentices,  for  any 
term  under  five  years,  in  various  trades.  The  Ordinance  establishes  and 
incorporates  the  Board  of  Industrial  Training  of  Trinidad  and  Tobago,  with 
certain  prescribed  duties  and  powers  in  relation  to  the  industrial  and 
technical  training  of  the  apprentices. 

Juries  (No.  15). — The  Jury  Ordinance,  1906,  amends  and  is  consolidated 
with  the  Jury  Ordinance,  No.  33.  In  cases  of  murder  and  treascHi  the 
Judge  presiding  is  empowered  to  discharge  the  jury  without  verdict  after 
three  hours'  retirement.  Except  in  cases  of  trial  for  murder  and  treason, 
special  juries  shall  consist  of  nine  jurymen. 

nrearms  (No.  x6). — ^The  Firearms  Ordinance,  1906,  makes  it  unlawful 
for  any  person  other  than  those  in  the  Naval  or  Military  Service  of  the 
Crown,  or  in  the  Local  Forces  of  the  Colony,  to  carry  or  possess  firearms, 
or  deal  in  firearms,  or  carry  on  the  trade  of  a  gunsmith,  without  a  licence 
pursuant  to  the  Ordinance. 

Food  Importation  (No.  18).— The  Importation  of  Food  Ordinance,  1906, 
applies  to  every  article  intended  for  the  food  or  drink  of  man,  and  gives 
power  to  the  Collector  of  Customs  to  detain,  examine,  and  destroy  food 
found  to  be  unsound,  without  compensation.  Regulations  are  to  be  made 
by  the  Governor-in-Executive  Committee  for  carrying  out  the  provisions 
of  the  Ordinance,  which  is  only  to  come  into  and  remain  in  force  by 
proclamation  published  in  the  RoycU  Gazette. 

Agrioultnial  Loans  (No.  19).— The  Agricultural  Produce  (Advance)  Ordi- 
nance, 1906,  provides  that  where  land  with  growing  crops  and  the  produce 
thereof  is  mortgaged,  the  crops  when  severed  from  the  land  and  produce 
shall  not  be  deemed  personal  chattels  within  the  meaning  of  the  Bills  of  Sale 
Ordinance,  No.  63,  but  shall  be  deemed  to  be  lawfully  mortgaged.  Mort- 
gages of  plantations  may  include  sugars  made  from  canes  purchased  by 
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the  mortgagor  from  farmers  during  the  continuance  of  the  mortgage.  Instru- 
ments of  mortgage  duly  executed  are  to  be  registered  in  the  Colony. 
Mortgagors  in  possession  delivering  mortgaged  crops  or  produce  under  any 
sale,  pledge,  or  other  disposition  to  any  persons  receiving  the  same  in ' 
good  fiuth,  and  without  notice  of  mortgage,  are  to  be  deemed  as  delivering 
with  consent  of  the  mortgagee. 

Tralle  Begulation  (No.  21).— The  Streets  and  Roads  Regulation 
Amending  Ordinance,  1906,  extends  the  meaning  of  the  words  "  hackney- 
carriage,"  and  *' vehicle,"  in  the  principal  Ordinances  to  include,  inter  alia^ 
motor-cars,  bicycles,  and  tricycles. 

Induftzial  Sohoola  (No.  23).— The  Industrial  Schools  Ordinance,  1906, 
empowers  any  Stipendiary  Magistrate,  on  the  request  of  the  managers  of 
an  industrial  school,  to  extend  the  period  of  detenticHi  of  persons  sent 
to  the  school  for  such  term  as  the  Justice  may  deem  e3q)edient  up  to  the 
age  of  eighteen  years. 

SoUeiton  (No.  25).— The  Solicitors  Ordinance,  1906,  enables  articled 
clerks  to  solicitors  in  England,  who  have  passed  in  England  the  Intermediate 
Examination,  but  who  by  illness  or  want  of  means  are  prevented  completing 
their  articles  in  England,  to  have,  under  the  provisions  of  the  Ordinance,  their 
articles  transferred  to  a  solicitor  in  the  Colony.  The  Ordinance  prescribes 
the  conditions  under  which  a  solicitor  can  become  a  certified  conveyancer. 

Agiisulioral  Soioiiee  (No.  48).— the  Agricultural  Society  Ordinance,  1906, 
establishes  and  incorporates  the  Agricultural  Society  of  Trinidad  and  Tobago 
for  the  dissemination  of  agricultural  knowledge,  and  the  consideration,  en- 
couragement, and  advancement  of  all  branches  of  agriculture  in  the  Colony. 


8.  WINDWARD  ISLANDS. 

(i)    GRENADA. 

[Canirihuted  by  Sir  Charlbs  J.  Tarring,  ex-Chief  Justice  of  Grenada.'] 

Ordinances  passed — 15. 

Bduoatioa. — ^Two  of  the  Ordinances  dealt  with  the  following  subjects :  The 
first  (No.  3)  dissolved  and  abolished  the  incorporation  (A  the  governing  bodies 
of  the  Grammar  School  and  the  Victoria  Girls'  High  School,  and  incorporated 
a  Board  of  Directors  of  Secondary  Education,  transferring  to  it  all  personal 
property  and  all  pecuniary  liabilities  attaching  thereto  previously  vested  in 
the  dissolved  corporations,  and  vesting  in  the  Governor  the  house  and 
premises  of  the  Victoria  Girls'  High  School  with  the  furniture  and  fittings 
thereof.  The  Board  of  Directors  is  to  consist  of  the  Chief  Justice,  the 
Colonial  Secretary,  the  Inspector  of  Schools,  and  the  heads  of  the  Anglican 
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Roman  Catholic,  and  Wesleyan  denominations  and  of  the  Church  of 
Scotland,  together  with  not  more  than  seven  unofficial  directors  nominated 
by  the  Governor  for  two  years,  of  whom  at  least  three  must  be  members  of 
the  Board  of  Education.  A  schedule  to  the  Ordinance  sets  out  a  scheme 
for  the  management  and  direction  of  secondary  education. 

Ordinance  No.  xa  consolidates  and  amends  the  law  relating  to  public 
primary  education,  repealing  the  previous  legislation  on  the  subjecL  The 
Board  of  Education  already  established  is  to  continue  to  exist,  and  is  to 
consist  of  the  Governor  as  President  and  of  not  less  than  ten  memben 
to  be  appointed  by  the  Governor  for  two  years,  of  whom  one-half  are  to  be 
Roman  Catholics.  An  Inspector  and  Assistant  Inspector  of  Schools  and 
a  Secretary  are  to  be  appointed  by  the  Governor.  The  powers  and  functions 
of  the  Board  are  defined.  The  primary  schools  are  classified  as 
either  Government  schook,  maintained  and  managed  at  the  entire  cost 
of  the  Colony ;  or  grant-in«aid  schools,  receiving,  under  specified  conditions, 
grants  of  public  money  for  salaries  of  teachers,  the  supply  and  maintenance 
of  furniture  and  materials,  and  for  keeping  the  school  buildings  in  repair. 
The  religious  difficulty  is  met  by  providing  for  religious  instruction  on  separate 
days  and  hours  in  each  week  being  given  in  Government  schools  by  the 
ministers  of  the  various  denominations  or  their  substitutes  appointed  in 
writing ;  in  grant-in-aid  schools  by  the  minister  (or  a  duly  appointed  substitute) 
of  the  denomination  to  which  the  manager  belongs  to  every  pupil  whose 
parent  claims  to  belong  to  that  denomination  at  the  beginning  or  at  the  end 
of  each  day.  All  ministers  of  religion,  or  their  substitutes,  desiring  to 
aflford  religious  instruction  to  pupils  of  their  own  persuasion  have  free  access 
to  all  schools  subject  to  approved  rules.  The  master  or  head  teacher  of 
every  school  is  to  keep  posted  in  the  schoobroom  a  list  of  pupils  classified 
together  under  separate  heads  according  to  their  several  religious  denomi- 
nations ;  and  to  prohibit  pupils  attending  any  religious  instruction  other  than 
that  of  their  denomination  so  determined.  Under  certain  conditions  names 
may  be  transferred  from  one  denomination  to  another  in  the  lists.  Education 
is  made  compulsory  for  all  children  between  six  and  twelve  years  of  age 
except  where  there  is  a  reasonable  excuse  as  defined. 

The  Grand  Etang  Forest  Eesenre  and  the  Forestoy  Ordinances  (Nos.  5 
and  13)  provide  for  the  preservation  of  forest  growth  on  the  mountains  and 
the  protection  of  the  sources  of  water  supply  in  the  Colony  by,  in  the  first 
case,  creating  a  Grand  Etang  forest  reserve  and  constituting  it  Crown  land ; 
and  in  the  second  case  establishing  a  Forestry  Board  constituted  of  two 
officials,  and  not  less  than  six  unofficial  members  to  be  appointed  by  the 
Governor,  the  unofficial  members  to  be  nominated  by  the  District  Boards 
of  Grenada  and  the  town  authority  of  Carriacou ;  other  unofficial  members 
may  be  appointed  by  the  Governor,  of  whom  two  may  be  nominated  by  the 
Agricultiual  and  Commercial  Society  of  Grenada.  The  official  members 
are  to  be  the  executive  officers  of  the  Board.    The  Board  is  to  determine 
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upon  and  report  to  the  Government  what  lands  should  be  constituted  rain 
or  forest  reserves,  and  what  estates  should  be  acquired  for  the  purpose, 
issue  bulletins  of  instruction  concerning  forestry,  and  draft  schemes  for 
the  protection  of  forest  growth;  and  recommend  landed  proprietors  to 
the  Governor  for  appointment  as  forest  guards.  The  Board  may  by 
resolution  provisionally  declare  an  estate  or  part  thereof  to  be  a  rain 
reserve,  or  under  defined  conditions  a  forest  reserve.  Such  resolutions 
are  to  be  published  in  the  Gazette  and  at  least  one  newspaper  circulating  in 
the  Colony,  with  notice  that  any  proposed  scheme  for  reforestation  with 
plans,  etc.,  can  be  inspected  at  the  Colonial  Secretary's  office  or  other  place 
for  three  calendar  months  after  date.  After  the  expiration  of  the  three 
months  the  Governor  in  Council  may  approve,  vary,  or  rescind  a  resolution  or 
part  thereof.  If  he  approve  he  may  issue  an  Order-in-Council  finally 
constituting  the  reserve  and  direct  the  necessary  works  to  be  executed. 
Provision  is  made  for  objection  by  interested  persons  and  compensation  of 
owners  of  lands,  and  for  the  exemption  of  lands  under  cultivation,  clearings, 
and  pasture  lands.  Charcoal-burning  and  tethering  of  stock  other  than  the 
landowner's  or  occupier's  is  prohibited,  and  timber-felling  is  regulated 
within  a  reserve.  The  mode  of  carrying  out  schemes  of  reforestation 
either  by  the  owner  of  the  estate  or  by  the  Government  is  laid  down.  Rules 
and  bye-laws  are  to  be  made  by  the  Board;  and  penalties  for  offences 
against  the  Ordinance  are  provided. 

A  Plant  Proteetion  Ordinance  (No.  7)  aims  at  preventing  the  intro- 
duction of  diseases  of  plants  into  the  Colony ;  and  a  Coooa  and  Vntmegt 
(Amendment)  Ordinance  (No.  8)  was  passed  in  the  interests  of  the  staple 
industries  of  the  Colony. 

The  Public  Officers'  Onarantee  Fond  Ordinance  (No.  11)  establishes 
a  fund  out  of  contributions  to  be  made  by  officers  required  to  give  security 
for  the  faithful  performance  of  their  duties,  out  of  which  amounts  certified 
by  the  Auditor  to  be  due  by  officers  in  default  are  to  be  paid.  Two 
directors  of  the  fund  are  to  be  appointed  by  the  Governor  during  pleasure 
from  the  public  officers  of  the  Colony.  Refunds  are  allowed  to  contributing 
officers  under  certain  circumstances.  An  annual  statement  of  the  working 
of  the  fund  is  to  be  laid  before  the  Legislative  Council  by  the  directors. 

The  Licences  Ordinance  (No.  14)  establishes  a  scale  of  fees  for 
keeping  horses,  dogs  (in  towns),  carriages,  carts,  coasting  vessels,  boats, 
bicycles  or  tricycles,  and  firearms ;  and  for  carrying  on  certain  trades ;  and 
provides  for  a  tariff  of  charges  to  be  taken  by  boatmen,  porters,  and  livery- 
stable  keepers. 
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(ii.)  ST.  LUCIA. 

[Contributed  by  Wallwyn  P.  B.  Shkphsard,  Esq.] 

Ordinances  passed  (1906)^6.^ 

Contagioiu  Diieaies  (Animals)  (No.  i).— The  Contagious  Dbeaaes 
(Animals)  Ordinance,  1906,  empowers  the  Governor  in  Council  to  declare 
any  part  of  the  Colony  to  be  infected  with  disease,  and  also  to  extend 
the  application  of  the  Ordinance  to  other  animals  and  diseases  than  those 
specified  therein.  As  regards  areas  made  subject  to  the  Ordinance,  the 
rules  and  regulations  for  the  prevention  and  checking  of  disease  come  into 
operation,  with  compulsory  powers  and  penalties  enforceable  by  the  pc^ioe. 

Tdephones  (No.  4).— The  Telephone  Ordinance,  1896,  Amendment 
Ordinance,  1906,  authorises,  under  certain  conditions,  the  erection  on  private 
lands,  and  at  the  side  of  and  across  public  roads  and  streets,  of  posts 
and  telephones. 

Savingi  Bank  (No.  5).— The  Savings  Bank  Ordinance,  1903,  Amendment 
Ordinance,  1906,  enables  any  depositor  not  under  the  age  of  sixteen^  by 
writing  under  his  hand,  to  nominate  any  person  of  the  full  age  of  twenty- 
one  years  (not  being  an  officer  of  the  bank — ^unless  such  officer  be  (me 
of  the  relatives  therein  enumerated),  to  whom  any  deposit  not  exceediikg  ^50 
may  be  paid  at  the  depositor's  decease,  with  power  to  revoke  or  Tary  such 
nomination,  and  on  proof  of  the  death  of  the  nominator  the  bank  mamger 
shall  pay  to  the  nominee  the  sum  due  to  the  deceased,  provided  it  does  not 
exceed  ^^50.  In  case  of  the  death  intestate  of  a  depositor  entitled  to  a 
deposit  not  exceeding  ^^30,  and  without  having,  made  a  nomination^  the 
sum  may  be  divided  among  such  persons  appearing  to  the  Governor  in 
Council  to  have  either  a  legal  or  a  just,  equitable,  or  moral  claim  to  the  same. 

Payments  made  pursuant  to  the  Ordinance  are  a  good  discharge  to  the 
Government. 

Paupers  (No,  6). — ^The  Pauper  Asylum  Ordinance,  1906,  enables  the 
Governor  in  Council  to  set  apart  buildings  as  Pauper  Asylums  for  reception 
of  paupers  maintained  out  of  moneys  voted  by  the  Legislative  Council,  and 
to  appoint  an  Asylum  Staff,  a  Committee  of  Visitors,  and  to  make  Rules. 

Various  Orders-in-Council,  pursuant  to  Local  Ordinances,  were  promulgated 
during  the  year,  and  are  included  in  the  collection  of  Ordinances  for  1906, 
printed  at  the  Government  Printing  Office,  Castries. 

*  Ordinances  are  made  by  the  Governor  of  the  Windward  Isknds  (St.  Lada,  St. 
Vincent,  and  Grenada),  with  the  advice  and  consent  of  the  Legislative  Council  of 
St.  Luda. 
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(iii)  ST.  VINCENT. 

[Contributed  by  Wallwyn  P.  B.  Shepheard,  Esq.] 
Ordinances  passed — 17.^ 

PaUio  Works'(No.  i).— The  Lands  (Acquisition  for  Public  Purposes) 
Ordinance,  1906,  gives  to  the  Governor  a  compulsory  power  to  take  land 
for  public  works,  and  constitutes  a  Board  of  Arbitration  for  settlement  of 
questions  of  compensation. 

Crown  Lands  (No.  3). — The  Crown  Lands  Ordinance,  1906,  enables  the 
Governor  to  appoint  a  Superintendent  and  a  Surveyor  of  Crown  Lands 
vested  in  the  Crown  or  the  Governor  for  the  public  uses  of  the  Colony, 
and  to  make  regulations  in  respect  thereof  as  to  the  survey  of  the  boundaries, 
the  management,  sale,  and  letting,  the  prevention  of  squatting  and  trespass, 
the  occupation,  allotment,  and  survey ;  and  vests,  subject  to  the  regulations, 
the  administration  and  disposal  thereof  in  the  Governor,  and  creates  the 
necessary  procedure  for  offences  under  the  Ordinance. 

land  Surveyors  (No.  4). — ^The  Land  Surveyors  Ordinance,  1906,  requires 
all  Land  Surveyors  to  take  out  a  licence  to  practise,  and  regulates  the 
procedure  in  respect  of  persons  desirous  of  obtaining  a  certificate  of 
qualification. 

Cbaieoal  (No.  5). — ^The  Charcoal  Ordinance,  1906,  regulates  the  manu- 
facture of  charcoal  in  the  Island. 

Cometeoties  (No.  6). — ^The  Public  Cemeteries  Ordinance  Act,  1906,  gives 
the  Governor  in  Council  power  to  make  rules  for  the  enclosure,  use,  govern- 
ment, custody,  and  otherwise  of  all  public  cemeteries. 

Evidenoe  (No.  8). — ^The  Criminal  Evidence  Ordinance,  1906,  enables 
every  person  charged  with  an  offence,  and  the  wife  or  husband,  to  be  a 
witness,  subject  to  certain  provisions  contained  in  the  Ordinance. 

IMieaie  in  Plants  (No.  9). — ^The  Importation  of  Plant  Diseases  Preven- 
tion Ordinance,  19069  repeals  a  like  Ordinance  of  1905,  and  gives  power 
to  the  Governor  in  Council  to  prohibit  the  importation  of  plants  likely  to 
introduce  plant  disease  into  the  Colony. 

Agikmltaral  Produce  (No.  11).— The  Agricultural  Produce  Protection 
Ordinance,  1906,  applies  to  cocoa,  nutmeg,  mace,  cotton,  and  makes  it 
unlawful  for  any  person  to  trade  in  such  produce  without  a  licence,  which 
is  to  be  granted  subject  to  the  condition  and  provision  in  the  Ordinance. 

Druggists  (No.  12). — ^The  Medical  Registration  Ordinance,  1906,  requires 
all  druggists'  assistants  and  dispensers  to  have  a  certificate  of  qualification 
from  the  Medical  Board,  and  imposes  penalties  upon  unqualified  persons 
dispensing  drugs. 

*  Ordinances  are  pasaed  by  the  Governor,  with  the  advice  and  consent  of  the  Legis- 
lative Coondl,  and  are  numbered  consecutively  for  the  current  year, 


424  REVIEW  OF  LEGISLATION,   1906. 

Porti  (Na  13).— The  Pott  Officers  Ordinance,  1906,  enables  the 
Governor  in  Council  to  make  regulations  for  the  guidance  of  port  officers 
in  the  performance  of  their  duties,  and  for  the  navigation,  anchorage,  and 
all  matters  relating  to  ships  in,  and  the  management  of  ports. 

Fauwenger  Boats  (Na  14).— The  Passenger  Boats  Ordinance,  1906, 
requires  every  boat,  canoe,  ship,  or  other  vessel,  before  being  used  by 
passengers,  to  be  licensed  in  accordance  with  the  provisions  and  regulations 
contained  in  the  Ordinance. 

Harried  Women  (No.  15).— The  Married  Women's  Property  Ordinance, 
19069  enables  a  married  woman,  in  accordance  with  the  provisions  of  the 
Ordinance,  to  acquire,  hold,  and  by  will  or  otherwise,  dispose  of  any  real  or 
personal  property  as  her  separate  property,  as  if  a  feme  sole^  without  the 
intervention  of  a  trustee ;  and  in  respect  of  her  separate  property  to  contract, 
sue,  and  be  sued,  either  in  contract  or  tort,  as  if  a  feme  sole^  without  joinder 
of  her  husband. 

9.  LEEWARD  ISLANDS. 
[Contributed  by  Alexander  Manson,  Esq.] 

FEDERAL  COLONY. 
Acts  of  the  General  L^^lative  Council  passed — 10. 

Supply. — Nos.  I,  2,  9  are  Supply  Acts. 

Fitteiits  (No.  3).— Three  old  Acts  are  repealed,  and  this  law  (of  52 
sections)  is  to  come  into  force  when  notified  in  the  Gazette.  The  provisions 
are  necessarily  very  much  in  detail :  the  point  chiefly  worthy  of  notice  is 
that  mentioned  at  p.  537  of  vol.  vii.  of  the  Journal  (No.  XVI.),  in  the 
legislation  for  Trinidad  and  Tobago  during  1905.  That  is,  the  holders  of 
patent  rights  in  Great  Britain  or  other  country  can  obtain  letters  of 
registration  to  protect  them  in  the  Colony.  Under  s.  47  if  the  Imperial 
Act  of  1883  be  made  applicable  to  the  Colony  by  Order  in  Council, 
then  any  person  who  has  applied  in  England  for  protection  there,  or  in 
certain  foreign  countries,  gains  a  prior  title  to  obtain  a  patent  in  the 
Colony  (nothing  is  said  of  the  Imperial  Act  of  1901,  however).  The 
application  must  be  made  in  the  Colony  within  twelve  months  of  that 
made  in  England  or  other  country. 

S.  48  also  provides  for  intercolonial  recognising  of  patents  to  be  mutually 
arranged. 

Agrioultnre,  Cotton  Indiistry.— No.  4  repeals  No.  8  of  1905,  and 
substitutes  a  new  enactment,  providing  for  advances  of  money  to  possessors 
of  land  who  desire  to  grow  cotton,  and  provides  for  recovery  of  such 
advances  and  interest.  The  cotton  produced  remains  hypothecated  for 
the  money  due,  notwithstanding  anything  contained    in  tfie    "Title  by 
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Registration"  Laws;  misappropriation  of  an  advance  is  made  criminally 
punishable  as  larceny,  and,  in  the  discretion  of  Government,  collateral 
security  may  be  required  in  any  case  before  grant  of  an  advance. 

Xitias  to  land,  Segiitration  (No.  5).— This  Act  is  to  be  read  with 
the  series  of  previous  enactments  on  the  same  matter.  S.  3  makes  the 
Registration  Acts  permissive  and  directs  that  ''  all  pending  dealings  with 
lands  which  have  not  been  brought  under  the  'Title  by  Registration'  Acts 
may  be  continued  under  the  said  Acts,  or  may  be  discontinued,"  etc.  S.  4 
gives  a  corresponding  option  to  a  grantee  in  cases  of  Crown  grants. 

Sombrero  Islands.— No.  6  is  in  substitution  for  No.  i  of  1905.  The 
island  is  included  in  the  Presidency  of  the  Virgin  Islands,  with  effect  from 
June  17,  1905. 

Judicature,  Civil  Frooednre. — No.  7  is  an  important  Act,  repealing 
the  existing  laws  of  procedure  and  practice  in  the  Supreme  Court  of  the 
Leeward  Islands,  and  enacting  that  the  English  practice  and  procedure 
shall  be  followed.  Power  is  reserved  to  modify  it  to  suit  the  Colony  and 
to  make  rules  and  orders :  the  law  is  to  take  effect  only  when  proclaimed. 
Bankruptcy  jurisdiction  is  to  remain  under  the  procedure  of  the  Leeward 
Islands  Act  of  1889.  S.  4  provides  a  rule  for  interpreting  Imperial  Acts 
in  such  a  way  as  to  be  applicable  to  the  Colony.  Other  provisions  relate 
to  the  Seal  of  the  Court  and  to  the  R^strars  in  the  several  Presidencies. 

Criminal  Law,  Small  Charges  (No.  8).— Dealing  with  assaults  on  police, 
annoyance  to  members  of  the  public,  and  meddling  with  boats.  It  takes 
the  place  of  No.  7  of  1905,  noticed  last  year. 

Criminal  Law,  Laroeny.^No.  10  amends  ss.  12  and  13  of  the  Act 
No.  15  of  1873,  enhancing  the  penalties. 

(i)  ANTIGUA. 
Ordinances  passed — 11. 

Savings  Bank  (No.  i). — This  Ordinance  replaces  a  number  of  older 
regulations  :  nothing  in  it  seems  to  call  for  special  remark. 

Lioenoea  for  Sale  of  Liquor  (No.  2).— A  small  amending  Ordinance. 

EzoiB6. — No.  3  continues  the  Rum  Duty  Law  for  a  further  twelve- 
month. 

Sefenoe  Poroe.— No.  4  amends  the  Law  of  1903,  and  replaces  No.  4  of 
last  year. 

Cotton  Traffic  (No.  5).— Cultivators  of  cotton,  and  dealers,  whether 
buyers  or  sellers,  are  to  taJce  out  licences ;  record  of  every  purchase  and  sale 
is  to  be  kept,  and  a  vendor  must  sign  a  purchaser's  record^if  unable  to  write 
he  must  have  an  independent  witness.  The  record  is  to  be  made  available 
for  police  inspection.  Penalties  are  provided  for  non-compliance  with  the 
law :  fine  not  exceeding  fifty  pounds,  and  imprisonment  in  de&ult  of  payment, 
which  may  ei^tend  to  m  months'  bard  labour, 
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(Nou  6). — This  Ordinance  provides 
kx  the  rei^dbboo  ci  kbocr-teuuitiug  (MOeOit^  ttm^rmnts  is  the  Mprrmon 
csed).  The  Govcfnor  in  Coimcil  ■  en^owcred  to  frame  rales  and  to  gcafit 
hcences,  and  pwhirs  are  provided. 

Noa.  7  to  1 1  axe  an  Snpplj  Oidinanoes. 

(ii)  DOMINICA. 

Ordinances  pained — & 

(Nos.  I,  1.  6). 

.  (Na  4). — Onlj  ticensed  persons  are  to  act  as  agents  to  collect 
emigrants  from  the  Island,  or  arrange  fw  their  employment  oat  of  the  Island. 
An  onbcensed  person  so  doing  is  liable  to  a  penalty  of  j^5a 

Ordaaaaa  PiepaiCj  (No.  5). — ^The  Act  of  1855,  resting  the  ordnance 
propeity  of  the  Island  tn  His  ILqestj,  b  repealed. 

Hts  Brigaias  (Na  7).^The  chief  officer  ofa  fire  brigade — that  is»  ofaoy 
body  of  men  associated  ibr  the  purpose  of  extingiiishing  fires  and  paid  or 
recognised  by  the  Government  or  a  manidpality — is  empowered  to  lemove 
any  persons  interfering  by  their  presence  with  the  operations  of  the 
brigade,  and  to  take  any  measures  for  the  protection  of  life  and  iwopeity  he 
thinks  fit,  including  the  demolition  of  adjacenT  premises.  Police  constables 
are  to  assist  Damage  by  a  fire  brigade  is  to  be  ** damage  by  fire*  within 
the  meaning  of  a  fire  policy. 

Tslsgi^  and  Slaolrie  ligkling  (No.  8).— In  case  of  damage  done  to 
buildings,  growing  crops,  or  private  property  imder  the  Acts  for  the  above 
purpose,  the  amount  of  compensation  is  to  be  referred  to  aibitKation  bf  the 
arbitrators,  one  appointed  by  the  Government,  the  other  by  the  owner 
of  the  property,  and  in  case  of  their  disagreement  is  to  be  settled  by  an 
ampire. 

(iii)  MONTSERRAT. 
Ordinances  passed — 10. 

Agriealtm,  Lnportod  Planla  (No.  i).— The  Agricnltural  Authority  i5» 
at  its  discretion,  to  put  all  imported  plants  throogh  a  process  (^  frmiigation  in 
order  to  prevent  infection  from  insect  or  other  pests :  it  is  on  the  same  lines 
as  Antigua,  No.  5  of  1905  (noticed  at  p.  544  of  vol  viL,  1906). 

CnstOBBS  Taiiff  (No.  a). — ^A  new  scale  of  duties  upon  certain  imfiorted 
goods  is  fixed. 

Shipping,  Piers,  Wharves  (No.  3).— Ordinances  3  of  189s  and  10  of  1897 
are  repealed,  and  this  Ordinance  takes  their  place.  The  Port  of  Plymouth 
is  defined,  and  the  Governor  may  firom  time  to  time  appoint  other  shipping 
places  where  a  wharf,  pier,  or  jetty  may  have  been  made  for  puUic  use. 
Rates  on  goods  landed  or  shipped  may  be  prescribed  according^  to  drcom- 
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stances.  S.  8  speaks  of  a  Commissioner  who  is  empowered  to  make 
rules,  subject  to  the  approval  of  the  Legislative  Council  and  sanction  of  the 
Ck>vemor;  and  after  publication  the  rules  will  have  the  force  of  law;  a 
penalty  not  exceeding  j£s  is  assigned  to  all  offences  against  the  rules  so 
prescribed.  The  rules  are  to  define  the  limits  of  shipping  places;  to 
regulate  and  control  them  and  all  the  piers,  wharves,  roadsteads,  moorings, 
etc. ;  also  to  prescribe  the  rates  to  be  levied  and  the  mode  of  collection. 

Szpckrl  Duties. — ^No.  4  imposes  an  export  duty  upon  certain  articles 
the  growth,  produce,  and  manu&cture  of  the  Presidency,  and  supplies  the 
requisite  machinery  for  enforcing  it  The  moie  important  articles  are 
animals,  cotton,  essential  oils,  fruit  and  vegetables,  lime  juice,  and  sugar. 

Enugiation  (No.  5).— This  is  a  similar  Ordinance  to  No.  4  of  Dominica, 
and  prohibits  persons  collecting  emigrants  from  the  Island. 

Supply  (Nos.  6  and  7). 

liquor. — ^No.  8  empowers*  a  Justice  of  the  Peace  to  close  licensed 
premises  in  case  of  a  riot. 

OqsUndb  Taiiit — No.  9  reduces  the  rates  of  duty  on  certain  articles: 
wheat,  soap,  tea,  and  tobacco,  leaf  and  manufactured. 

Tobaooo  (No.  10). — ^No  one  is  to  sell  tobacco  without  a  Government 
licence.    The  licence  for  the  year  is  4s. 


(iv)  ST.  CHRISTOPHER  AND  NEVI& 
Ordinances  passed — 7. 

Bum. — No.  I  imposes  an  export  duty  on  rum.  No.  2  increases  the 
excise  duty  on  the  same  article. 

XuBioipal  Town  of  Basieterre  (No.  3).— This  Ordinance  regulates 
the  municipal  government  of  Basseterre  in  such  matters  as  markets,  water 
supply,  cemeteries,  health,  fire  brigade,  porters,  and  boatmen.  Powers 
generally  are  left  in  the  hands  of  the  Governor  in  Council ;  but  under  s.  35 
a  committee  of  not  more  than  eight  persons  can  be  appointed  to  assist 
when  the  Governor  thinks  it  desirable. 

Supply  (Nos.  3, 4,  and  5). 

BefeBoe  Voroe  (No.  6). — Small  amendments  are  made  in  the  law ;  among 
them  a  provision  is  made  for  forage  allowance  to  mounted  men. 

Intojdoating  Liquors  (No.  8).— This  is  an  Ordinance  of  fifty-six  sections, 
consolidating  the  law  as  to  liquor  licences.  ''Liquor"  includes  brandy, 
whisky,  gin,  bay  rum,  bay  water,  wines,  liqueurs,  beer,  porter,  cider,  and  all 
spirituous,  alcoholic,  malt,  and  fermented  liquors  of  any  kind  or  sort  whatever. 
No  person  is  henceforth  to  sell  liquor  without  a  licence.  Every  District 
Magistrate  is  four  times  a  year  to  hold  a  special  court  for  receiving 
applications  for  licences  and  for  renewal.    Notice  of  every  application  is  to 
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be  published.  Notice  of  objection  is  also  to  be  given.  Magistrates  before 
granting  a  licence  or  renewal  must  be  satisfied  as  to  die  character  of  tbe 
applicant,  the  situation  and  suitability  of  the  premises  proposed,  and  the 
expediency  generally  of  a  licence  being  issued. 

In  case  of  refusal,  tbe  applicant  may  appeal  to  a  Judge  of  the  Supreme 
Court. 

There  are  special  provisions  as  to  hotel  licences. 

A  licence  is  to  last  three  months.  No  internal  communication  with 
unlicensed  premises  is  permitted.  Closing  hours  are  prescribed.  Penalties 
are  imposed  for  permitting  drunkenness,  seUing  to  children,  suffering 
gaming,  etc 

(v)  VIRGIN  ISLANDS. 
Ordinances  passed-^  3. 

Somhraro  Island.— No.  i  repeals  No.  3  of  1905,  noticed  last  year, 
and  re-enacts  in  amended  form  the  inclusion  of  Sombrero  in  the  Viigiii 
Islands  Presidency. 

Supply  (Nos.  2  and  3). 


XI.  MEDITERRANEAN  COLONIES. 

I.  CYPRUS. 

[Contributed  by  His  Hokour  Stanley  Fisher,  Esq.] 

Cfame. — ^No.  a  provides  that  beccaficos  are  to  be  no  longer  con- 
sidered as  game ;  gives  the  High  Commissioner  power  to  prohibit  the  shooting 
of  game  in  any  Government  or  municipal  plantation  for  five  years ;  makes 
it  unlawful  (i)  to  kill  or  take  francolin  for  five  years,  (2)  to  export  game, 
(3)  to  export  the  eggs  or  skins  of  any  kind  of  bird  without  the  High  Com- 
missioner's permission,  (4)  to  shoot  game  (other  than  hares,  and  wild  ducks 
on  lakes)  from  shelters,  or  to  use  decoys  for  shooting  or  taking  game, 

(5)  to  take,  sell,  expose  for  sale,  or  possess  the  eggs  of  any  game  bird,  and 

(6)  to  use  linen  or  cotton  rags  when  shooting  in  any  Government  or 
municipal  plantation  or  in  any  State  forest 

Cyprus  Oovemment  Bailway.— No.  3  gives  the  High  Commissioner 
in  Council  power  to  make  regulations  for  the  management  and  due  and 
profitable  working  of  the  Cyprus  Government  Railway  and  for  the  safety 
of  persons  travelling  or  employed  on  it.  Power  is  given  to  the  High  Com* 
missioner  to  give  police  powers  to  railway  servants  while  performing  their 
duty. 
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Fire^uniifl. — No.  4  enlarges  the  power  given  to  the  High  Com- 
missioner by  Law  13  of  1901  (see  Journal,  No.  X.  p.  359)  by  enabling 
him  to  remove  the  incapacity  to  carry  fire-arms  from  persons  whose 
incapacity  arises  from  having  been  convicted  of  a  crime  of  violence. 

Steam-engines  (Fuel). — No.  6  makes  it  unlawful  (under  a  maximum 
penalty  of  ^5)  to  use  wood  as  fuel  for  steam-engines  for  three  years  from 
July  I,  1906. 

Taxation  Amendment — No.  7  abolishes  Verglir  Teettu,  an  income- 
tax;  Verglir  Trad,  a  tax  on  the  annual  value  of  immovable  property, 
and  Bedel-i-Askeri,  a  tax  of  2||s.  payable  annually  in  lieu  of  military 
service  by  all  able-bodied  male  Ottoman  subjects  in  Cyprus  (with  some 
exceptions,  e^.  priests)  between  the  ages  of  18  and  60.  Provision  is 
made  for  increasing  certain  excise  and  import  duties. 

Xalioioas  Xndnry  (No.  8). — ^The  main  feature  of  this  law  is  that  it 
seeks  to  save  a  village  from  liability  to  pay  damages  in  cases  where  property 
has  been  brought  within  its  boundaries  for  the  purpose  of  being  there 
injured,  and  to  cast  the  liability  on  the  village  from  which  the  property 
has  been  removed. 

Village  Authoritiei. — ^No.  10  repeals,  and  largely  re-enacts,  the 
Muleteers  Law,  1891,  and  provides  for  the  election  of  muleteers  and 
agas  every  two  years. 

Wine  and  Spirit  Duties.— No.  13  repeals  the  Zijriyy^  Tax  Abohtion 
Law,  1 901  (see  Journal,  No.  X.  p.  359),  and  provides  for  the  levying  of 
certain  excise  and  export  duties  instead  of  the  duties  imposed  by  that 
law. 


2.  GIBRALTAR. 

[Contributed  by  Edward  Manson,  Esq.] 

Ordinances  passed — 9. 

OoTenuxr'B  Salary  (No.  i).— Permits  the  Governor,  with  the  consent 
of  the  Secretary  of  State,  to  be  absent  from  the  Colony  for  a  period  not 
exceeding  six  weeks  in  the  year  on  full  pay. 

Shipownen'Hegligence  (No.  3). — ^This  Ordinance  empowers  the  Supreme 
Court,  where  a  claim  is  made  against  the  non-resident  owner  or  master  of  a 
ship  for  damages  for  injury  caused  by  the  ship,  to  detain  the  ship  until  the 
claim  has  been  satisfied  or  security  given. 

Pennons  (No.  4). — No  pension  except  in  case  of  abolition  or  re- 
organisation of  an  office,  is  to  be  paid  to  a  public  officer  under  sixty,  unless 
incapacitated  by  mental  or  bodily  infirmity.  The  maximum  pension  is  not 
to  exceed  two-thirds  of  the  salary.  Public  officers  may  be  compulsorily 
retired  at  sixty.    No  pension  is  to  be  matter  of  right 

Health  (No.  5). — An  additional  area  is  brought  within  the  Sanitary 
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Ordinance  of  1906,  and  the  Governor  is  empowered  to  indnde  m  the 
Ordinance  any  infectious  disease  other  than  those  spedfically  mentioned. 

YaoeiBatioii  (No.  7). — ^The  parent  or  other  person  havii^  the  custody 
of  any  child  is^  within  three  months  of  such  child  attaining  the  age  of  twdve, 
to  have  it  re-vacdnated. 


3.  MALTA. 

[Gmtriiuied  hy  Edwa&d  Manson,  Esq.] 

Ordinances  passed — rs. 

Customs  (No.  3). — Where  any  goods  subject  to  import  duty,  but  not 
disdosed  in  the  manifest,  are  found  on  a  vessel  on  its  being  brought  into 
port,  they  are  to  be  deposited  in  bond  and  confiscated,  unless  the  master 
within  ten  days  declares  his  intention  to  re-eqx)rt  them  and  does  re-e3^x>rt 
them  within  three  months.  The  master  may  also  be  required  to  deposit  an 
equivalent  to  the  import  duty,  not  returnable  to  him  till  the  goods  have 
been  certified  as  introduced  into  the  country  where  the  certificate  was  given. 

Kedioiae  (No.  5). — Physicians  are  not— except  in  cases  of  absc^ute 
necessity — to  combine  pharmaceutical  practice  wiUi  their  profession.  But 
this  is  not  to  apply  to  District  Government  Medical  Officers. 

Hoalfh  (No.  6).— The  flesh  or  fat  of  swine  and  beeves  affected  with 
measles  is  not  to  be  sold  except  after  certain  disinfecting  processes. 

Licences  for  cold  storage  may  be  granted.  There  are  a  number  of  minor 
amendments. 

No.  8  amends  the  organisation  of  the  Public  Health  Department. 

Supply  (Nos.  7,  10). 

Splits  (No.  9). — ^The  possession,  without  a  licence,  of  a  still  for  making 
spirits  is  made  punishable  with  a  fine  of  not  less  than  ^5. 

Pdioe  (No.  n). — Where  a  police  officer  has  been  permanently  injured 
in  the  actual  discharge  of  his  duty,  without  his  own  defieiult  and  by  some 
injury  specially  attributable  to  the  nature  of  his  duties,  his  pension  may  be 
increased  in  proportion  to  his  injuries. 
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>  co-operative  agricultural  societies  (Italy) 270 

-  cotton  industry  (Antigua) 425 
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worm  and  eggs  (Egypt) 258 
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Agriculture :  fencing  larms  (Natal) 3S2 

fertilisers  and  foodstufifs,  analyses  of  (U.K.) 2S1 

— ^-»-  fruit  cases,  regulations  as  to  (Victoria) 320 

— ^^ export,  licence  for  (Fiji) 342 

^.-.,._ packages,  marking  (Dominion  of  Canada) 377 

pests  (New  South  Wales) 307 

— — -—  fumigation  of  imported  plants  (Montserrat) 426 

grain  inspection  (Dominion  of  Canada) 381 

grazing  leases  (Western  Australia) 335 

-^— »-  homesteads,  hypothecation  of  (Quebec) 399 

horse  bree<&ig  (Manitoba) 3^5-3^ 

— — ^ horticultural  societies  (Ontario) 391 

implements,  importation  of  (New  Zealand) 346 

— — —  irrigation,  consolidation  of  law  (Ceylon) 290-291 

_— facilities  for  (Orange  River  Colony) 357 

labourers  in  Ireland  (U.K.) 283 

■  land.    See  Land. 

^—  live*stock  breeding  (British  Columbia) 382 

loans  (Trinidad  and  Tobago) 41^19 

— — repairs  and  improvements^  for  (Italy) 271 

— — *  milk  cansi  marking  capacity  (Dominion  of  Canada)   .  -381 

.^—  Minister  of  Lands  and  Forests,  appointment  of  (Ontario)  .        •        .    390 

— »— —  noxious  weeds  (Manitoba) 386 

—- — — ^.  plant,  disease  in  (St.  Vincent) 423 

protection  (Grenada) 421 

— —  produce,  inspection,  packing  and  grading  of  (Bermuda)  •     406-407 

^.....^ protection  of  (Jamaica)  415 

(St  Vincent) 423 

-—  rabbits,  protection  from  (New  South  Wales) 306 

— ^—  scab,  sheep  affected  with  (NaUl) 353 

__^ (Orange  River  Cokmy)  .        .        .        -    359 

science  of  (Trinidad  and  Tobago) 419 

seed  potatoes  in  Ireland  (U.  K.) 279 

— ^-  small  holdings,  encouragement  of  (Victoria)       ....     318-320 

stock-breeding  syndicates  (Quebec) 399 

swamp  lands,  reclaimed  (South  Australia) 328 

—  wild  horses,  licence  to  kill  (British  Columbia) 384 

woods  and  forests,  cutting  trees,  licence  for  (Northern  Nigeria)         .    371 

■ exemption  from  taxation  (Ontario)       .        .        .    394 

..-..-.— fires,  prevention  of  (Ontario)        ....    395 

— reserves  for  (Queensland)     ....     314-315 

■  user  of,  by  aliens  (Norway)  -273 

Aliens :  fishing,  conditions  of  (Norway) 273 

regulations  as  to  (Newfoundland) 401 

■  woods,  waterfalls,  conditions  of  user  (Norway) 273 

Alkali  works,  inspection  of  (U.K.) 280 

America,  United  States  of,  Legiskition  of 274-278 

Anarchists'  crimes,  punishment  of  (Switzerland) 274 

Andent  lights.    See  Light 

Animals :  bears,  close  time  for  (Queensland) 309 

beesy  inspectors  of  (New  Zealand) 349 
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Animate  :  cattle  disease  (Orange  River  Colony) 359 

■'  contagious  diseases  (St.  Luda) 422 

cotton  worm,  appearance  of,  to  be  notified  (Egypt)    ....  258 

•  cruelty  to  (Bermuda) 4^ 

(Egypt) 260 

(United  States) 277 

-  dogs.    See  Dogs. 

•  game.    Su  Game. 
— — —  horses.    See  Horses. 

killing  of,  wombat,  ti«e  kangaroo,  flying  squinel,  etc.,  prohibited 

(Queensland) 309 

mosquitoes,  destruction  of  (British  Honduras) 414 

opossums,  close  time  for  (Queensland)       ......  309 

protection  of  (Egypt) 260 

— — —  rabbits,  protection  of  pastures  from  (New  South  Wales)   .                .  306 

sheep-dogs,  exemption  from  duty  (U.K.) 282 

scab,  affected  with  (Natal) 353 

(Orange  River  Colony) ....  359 

stock-breeding  syndicates  (Quebec) 399 

wild  birds,  protection  of  (Ceylon) 290 

wild  horses,  licence  to  kill  (British  Columbia) 384 

woWes,  bounty  for  killing  (Ontario) 392 

Antigua,  Legislation  of 425 

Antiquities,  preservation  of  (Norway) 273-274 

Apiaries :  inspectors  of  (New  Zealand) 349 

Appeate.    See  Judicature. 

Apprentices,  employment  of  (South  Australia) 329-330 

Arbitration,  definition  of  terms  (Ontario) 391 

Army :  Annual  Act  (U.K.) 279 

defence  council  of  (New  Zealand) 34S 

rifle  association  (Fiji)  And  see  Defence  .  •341 

....-  Foreign  Enlistment  Act  (Ashanti) 370 

(Natal) 3S4 

(Transvaal) 360 

■               foreign  enlistment  (Newfoundland) 403 

militia  (Dominion  of  Canada) 381 

band  (British  Guiana) 413 

_».  parades  (Natal) 354 

• military  works  (Hongkong) ^  292 

— officer,  provision  on  marriage  of  (Italy) 268 

• reserve  forces,  regulations  of  (U.K.) 280 

-              sokliers'  certificates,  forgery  of  (U.K.) 279 

Art :  national  galleries  for  Scotland,  trustees  of  (U.K.)      .....  285 

schools  of  (Queensland) 314 

Ashanti,  Legistetion  of 370 

Asiatics,  employment  of  (Orange  River  Colony) 356 

registration  of  (Transvaal) .  362 

Asphalt  industry  (Trinidad  and  Tobago) 417-418 

Assessors,  murder  trial,  at  (British  Central  Africa) 375 

Asylum :  provteion  of  asylums  and  detention  in  (Hongkong)    .               .     291-292 
removal  to  (Mauritius) 299 
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Auctioneers,  licensing  of  (Straits  Settlements) 39$ 

Austnlia,  Commonwealth  of,  Legislation  of 299-304 

Bahamas,  Legislation  of 4D8-410 

Bakeries,  protection  of  workmen  in  (Norway) 272 

Bank  and  banker  :  bank  shares,  transfer  of  (New  Zealand)      ....     545 
payment  of  cheque  fraudulently  altered  (Tasmania)  .  .     317-318 

receiving  payment  of  crossed  cheque  (U.K.) 280 

— »—  savings  banks.    See  Savings  Banks. 

taxation  of  paid-up  capital  stock  (Ontario) 390 

Bank  holidays.    .Sf»  Holiday 309 

Bankruptcy :  causes  of  insolvency  (E;gypt) 258 

dischaige  of  debtor,  conditions  of  (Orange  River  Colotty)  .        •        .    356 

'  fraudulent  debtors  (British  Guiana) '     .    413 

Barbados,  Legislation  of 410-412 

Barmaids  prohibited  (Newfoundland)        .......     402-403 

Beara^  close  time  for  (Queensland) 309 

Bees :  inspectors  of  (New  Zealand) 349 

(Ontario) 395 

Bermuda,  Legislation  of 404»4n8 

Betting,  streets,  in.    See  Gaming. 

Bill  of  exchange :  banker  crediting  customer's  receipt  (U.K.)  ....  280 
— —  cheque  fraudulently  altered,  payment  by  bank  (Tasmania)  .  317-318 
Bill  of  lading,  prohibition  of  clauses  in,  excluding,  a^gligeooe  (Fiji)  .        •        .    341 

Bill  of  sale,  registration  (Western  Australia) 333 

Billiard  rooms,  exclusion  of  young  persons  from  (Manitoba)     .        .       •        •    386 

* (Ontario)       ....    392 

Births,  registration  of  (New  Zealand) 343 

(Transvaal) 363-3^ 

Blind :  books  for,  cheapening  transmission  by  post  (U.K.)         ....    280 

*— institution  for  (New  Zealand) 345 

Board  of  Trade,  census  of  production  (U  JL) 284 

Boat^  licences  for  (Western  Australia) 33^337 

Books,  registration  of  (East  Africa) 374 

Borrowing^  public  loan.     See  Finance. 

Brandy,  definition  of  "  pure  Australian  "  (Commonwealth  of  Australia)    .       .    304 

Bread,  bread  carters'  holiday  (Western  Australia) 333 

Bribeiy,  extradition  crime,  made  an,  between  U.K.  and  U.S.  (U.K.).  .    280 

■  secret  commissions  (Tasmania) 317 

British  Central  Africa,  Legislation  of 374-5 

British  Columbia,  Legislation  of 381-4 

British  Guiana,  Legislation  of 4i>4i4 

British  Honduras,  Legislation  of 414-41$ 

British  India,  Legislation  of 287-289 

British  New  Guinea,  Legislation  of 337-319 

Burial :  cemeteries,  regulations  for  (St.  Vincent) 423 

— ^—  grounds,  trustees  of  (Ontario) 394 

^—^^^ user  of  land  as,  consent  of  houseboldecs  (U.K.)  .       «       •   384 

Byelaws.    See  Municipality,  Railway,  etc 

Cables,  submarine  (Newfoundland) 404 
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Canada*  The  Dominion  of,  Legislation  of 377-380 

Cape  Colony,  Legislation  of »    3S' 

Carriage,  sea,  by.    See  Shipping. 

Cattle  disease,  preyention  of  (Orange  River  Colony) 3S9 

Cayman  Islands,  constitution  of  (Jamaica) 416 

Cemeteries.    See  fiuriaL 

C^isiiB :  population,  of  taking,  time  of  (Egypt) 258 

production,  of,  trade  returns  (U.K.) 284 

Ceylon,  Legislation  of 390-291 

Chancery,  procedure  in  (Barbados) 410 

Channel  Islands,  Legislation  of 286 

Charcoal,  manufacture  of  (St.  Vincent) 423 

Charitable  loan  societies,  Ireland,  promissory  notes  for  loans  (U.K.)  .    280 

Charity,  exemption  of  charitable  trust  property  from  probate  and  succession 

duty  (Queensland) 309 

Cheese  factories,  cleanliness  of  (Ontario) 395 

Cheque,  fraudulently  altered,  payment  by  banker  (Tasmania)  .  .     317-318 

Children  and  young  persons:  adoption  of,  consent  of  magistrate  (New 

Zealand) 347 

billiard  rooms,  exclusion  from  (Manitotw) 386 

(Ontario) 39> 

courts  for  (New  Zealand) 34^347 

(Victoria) 322-323 

crippled,  power  of  School  Boards  in  Scotkind  (U.K.)  279-280 

•  detention  of,  in  institutions  instead  of  gaol  before  trial  (Tasmania)    .    316 

•  firearms  not  to  be  sold  to,  under  16  (New  Zealand)   ....    346 
meals  for  poor  (U.K.) 285-286 

•  mines,  not  to  be  employed  in,  underground  (Western  Australia)       .    337 

•  reformatories  for  (Transvaal)  ^ 3^ 

•  sale  of  liquor  to  persons  under  18  prohibited  (Newfoundland)  .  .  40a 
>  segregation  of  juvenile  offenders  into  classes  (Mauritius)  .  •  .  298 
.  smoking,  prevention  of  (Victoria) 323 

Chinese  immigration  (Newfoundland) 400-401 

regulation  (Hongkong) 292 

Circuses,  licence  for  (Quebec) 397 

Clubs  :  change  of  name  (Quebec) 399 

.— — .  extension  of  law  of  licensed  premises  to  (Victoria)    .  .     325-326 

liquor  regulations  (Newfoundland) 4^3 

sporting,  to  send  list  of  guests  and  members  to  Minister  (Quebec)    .    400 

Cocaine,  trade  in,  regulation  of  (British  India) 287 

(United  Provinces)    And  su  Drugs     ,  .    288 

Coinage  (British  India) 287 

Colonial  stock,  debentures  (Straits  Settlements) 295 

Commercial  travellers,  licence  for  (Quebec) 397 

Commissions :  gifts  to  agents  (U.K.) 282 

royal  (Papua) 337-338 

secret,  prohibition  of  (Tasmania) 3^7 

Commonwealth  of  Australia,  Legislation  of 299-304 

Communal  labour,  liability  of  natives  to  contribute  to  (Sierra  Leone)  .    369 

Companies :  alteration  of  memorandum  (New  South  Wales)    ....    306 
— — — -  byelaw  changing  place  of  business  to  be  gazetted  (Quebec)  .    399 

28 


436  INDEX  TO  REVIEW  OF  LEGISLATION. 

FABK 

Companies :  capital,  reduction  of  (Tasmania) 317 

English  system,  adoption  of  (Sierra  Leone) 3168 

— —  foreign  companies  (New  South  Wales) 306 

■ debts,  preference  (Gold  Coast)    .        .        .        .370 

memorandum  of  association,  modification  (Jamaica)  .  .416 

— — ^  mortgages  and  charges,  registration  of  (British  Columbia)  .    382 

■ (Newfoundland)  401-402 

— ^—  preferential  payments  in  winding  up  (Newfoundland)        .        .     401-40S 

-^— —  prospectuses  (Ontario) 39^-393 

revocation  of  letters  patent  (Manitoba) 3^~3^S 

system  of  (Gold  Coast) 370 

— —  taxation  of  (Quebec) 397 

transfer  of  shares,  tax  on  (Quebec) 397 

winding  up  (Jamaica) 416 

official  liquidator  to  file  accounts  (South  Australia)  .    332 

Compensation  :  game,  for  damage  by  (U.K.) 28$ 

-— «-^—  Irish  tenants,  to,  on  quitting  (U.K.) 28s 

workmen  to,  for  accidents  in  course  of  employment  (U.K.)        .        .    286 

Composition,  deeds,  registration  of  (Orange  River  Colony)  .        -35^ 

Conciliation  Court,  President  of  (New  Zealand) 348 

Constitutional  Law :  amendments  to  constitution  (United  States)    .  -    VI 

— — — franchise,  persons  entitled  to  (Tasmania)    .        .  .318 

■  _ i^^^  public  officers  not  to  take  part  in  elections  (Victoria) .  .318 
_^  .  referendum,  voting  by  (Commonwealth  of  Australia)  .  .  303 
rejection  of  laws  as  unconstitutional  (United  States)  .        .    275 

■        Senate  and  House  of  Commons  (Dominion  of  Canada)   380-381 

Contagious  diseases  (animals)  (St  Lucia) 422 

Convict  labour,  employment  of  (United  States) 277-278 

Co-operative  syndicates  (Quebec) 399 

Copyright :  industrial  designs,  in  (Commonwealth  of  Australia)  .     299-300 

musical,  penalty  for  possession  of  pirated  copies  (U.K.)    .        .        .283 

Corruption :  prevention  of  (U.K.) 282 

•^— ^—  secret  commissions  (Tasmania) 317 

Cotton  industry  (Antigua) 42$ 

■  (Barbados) 410 

— — (Leeward  Islands) 424-^425 

i^— —  worm,  report  of  appearance  of  (Egypt) 258 

Court.    See  Judicature. 

Criminal  Law :  anarchist  crimes,  punishment  of  (Switzerland)  .        .    274 

— — ^  assessor,  murder  trials,  at  (British  Central  Africa)      ....    375 

.^_^_  summoning  of,  for  trials  (Fiji)      ......    341 

betting  in  streets  (U.K.) 283-284 

bridges,  injuring  (Fiji) 341 

certificates,  giving  false  (Western  Australia) 336 

children,  courts  for  (New  Zealand) 34^347 

' (Victoria) 322-323 

segregation  into  classes  (Mauritius) 298 

condemnation  to  death,  efifect  of  (Quebec) 400 

convict  labour,  emplojrment  of  (United  States) 277 

■  corruption,  prevention  of  (U.K.) 282 

cruelty  to  animals  (Bermuda) «        .    407 
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Criminal  law :  cruelty  to  animals  (Egypt) 360 

(United  Sutes) 277 

■  detention  of  children  and  young  women  in  institutions  instead  of 

gaol  (Tasmania) 316 

•  disorderly  houses,  suppression  of  (Bengal) 288 

-  employment  of  prisoners  (Natal) 354 

-  evidence  (Dominion  of  Canada) 377 

(Fiji) 341 

(Hongkong) 29s 

•  execution  inside  or  outside  prison  (Papua) 339 

•  exposure  to  public  view  of  person  in  trance  (Oregon,  U.S.)       .        .  277 

-  extradition,  bribery  (U.K.) 280 

fish,  using  explosive  to  kill  (Quebec) 398 

fugitive  ofienders  (Natal) 353 

fire,  negligence  causing  (New  South  Wales)              .                .        .  307 

flogging  number  of  strokes  (Falkland  Islands) 37S 

gambling,  restrictions  on.    See  Gambling. 

habitual  criminals,  treatment  of  (New  Zealand)         ....  344 

drunkards,  committal  to  institution  (New  Zealand)             .  348 

^-^—  imprisonment,  deduction  from  sentence  (Egypt)        .  ,     258-259 

r-  indeterminate  sentences  (United  States) 278 

industrial  schools.    See  Industrial  Schools. 

larceny  (Leeward  Islands) 425 

malicious  injury  (Cyprus) 429 

saws,  to  (California,  United  States)                     .  277 

^__  threshing  machines,  to  (North  Dakota,  United  States)  277 

motors,  reckless  driving  (Quebec) 198 

native,  trial  of,  powers  of  Judge  (British  Central  Africa)    .        .        .  375 

obscene  pictures,  search  wairant  (New  Zealand)                               >  34i 

poisoning  water-holes  (Western  Australia) 336 

prisons,  work  by  prisoners  (Straits  Settlements)        ....  295 

— probation  of  convicts  (United  States) 278 

procedure  (East  Africa) 373 

(Egypt) 259 

public  decency,  ofienoes  against  (Egypt) 258 

punishments  (Western  Australia) 33S~33^ 

(Dominion  of  Canada) 379 

raUways  injuring  (Fiji) 341 

, <*ticket  scalping"  (South  Australia) 326 

reduction  of  sentence  for  good  conduct  (Dominion  of  Canada)  .        .  380 

^__  (Bermuda)     ....  404 

reformatories  and  industrial  schools  (Queensland)  -314 

— _— — ^  for  juveniles  (Transvaal) 360 

— •  rehabilitation  of  criminals,  rules  as  to  (Italy) 268 

robbery,  punishment  of,  increase  of  (Minnesota,  United  States)        .  277 

reduction  of  (South  Dakota,  United  States)                 .  277 

smuggling  (Southern  Rhodesia) 366 

soldiers'  and  seamen's  certificates,  foigery  of  (U.E.)  ....  279 

....•  spirit  still,  keeping  without  licence  (Malta) 430 

summary  offences  (Hongkong) 291 

theatre  tickets,  re-sale  at  profit  (California,  United  States)       .        .  277 
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Criminal  law :  travelling  without  a  ticket  (Southern  Rhodesia)  -3^ 
wife-beating  punishment  of  (Oregon,  United  States)  .                          -    277 

■  women  and  girls,  protection  of  (Jamaica) 41^ 

Crocus,  floral  emblem  of  Province,  to  be  (Manitoba) 38$ 

Crown  lands :  disposal  of  (Transvaal) 363 

grant  of,  to  settlers  (British  Columbia) 3^3 

—  inquiry  as  to  claims  (Sierra  Leone) 32S 

(South  Australia) 369 

management  of  (U.K.) 381 

■  minerals,  leases  of  (St  Helena) 376 

surveyor  of  (St.  Vincent) 4^3 

'  vested  in  Governor  (Southern  Nigeria) 372 

Crown:  Solicitor-General,  abolition  of  office  (Jamaica) 41 S 

Curatelle,  sale  of  shares  (Mauritius) 397 

Currency :  coinage  (British  India) 3S7 

— — ~  depredation  fund  (Straits  Settlements) 292 

— — — ^  redemption  of  worn  coin  (Dominion  of  Canada)                         .        .  381 

Customs.    See  Taxation. 

Cyprus,  Legislation  of 43^-4^ 

Dairy  :  associations  (British  Columbia) 381-582 

(Quebec) 399 

— — -^^  cleanliness  of  (Ontario) 39S 

produce  (Saskatchewan).    And  x^^  Agriculture 389 

Death  duties.    See  Taxation. 

Death,  civil,  abolition  of  (Quebec) 400 

Deaths :  registration  of  (Transvaal) 363-364 

— —  sudden,  inquiry  into  (U.K.)         .......      282-283 

Debentures,  Colonial  Stock  Act,  under  (Straits  Settlements)    .                        -295 
Debt,  real  estate  made  liable  to  (Sierra  Leone) 369 

slavery,  abolition  of  (Federated  Malay  Sutes) 296 

Deceased  wife's  sister,  marriage  with  (U.K«) 281 

Deck  cargoes  (Dominion  of  Canada) 380 

Defamation,  *'  newspaper  "  libel  (Ontario) 392 

obscene  words,  deposit  of  book  or  newspaper  (Barbados)  .4^1 

Defence  (Antigua) 4^5 

council  of  (New  Zealand) 348 

■  forage  allowance  (St  Christopher  and  Nevis) 427 

— — — -  rifle  association  (Fiji) 341 

Dentistry,  registration  of  dentist  (Mauritius) 298 

(Newfoundland) 4^3 

(Saskatchewan) 388 

Deputies,  power  to  appoint  to  act  temporarily  in  certain  offices  (U.EL)             .  284 
Designs,  copyright  in  industrial  (Commonwealth  of  Australia)  .        ,        .     299-300 

Disorderly  houses,  suppression  of  (Bengal) 288 

Distress :  taxes  for,  irr^ulartty  (British  Columbia) 382 

redress  (Barbados) 410 

Dividend  duties  (Western  Australia) 337 

Divorce,  codification  of  law  of  (Pennsylvania,  U.S.) 276 

decree  nisi  becoming  absolute  (Victoria) 322 

grounds  for,  «•  extreme  cruelty,"  definition  of  (California,  U.S.)  .        .  276 
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Divorce,  grounds  for,  "  hopeless  insanity  "  (Pennsylvania,  U.S.)       ...  376 

re-marriage  of  divorced  woman  (France) 260-265 

Documents,  authentication  of  (Orange  River  Colony) 356 

Dogs  :  badges  for  (Fiji) 342 

dangerous,  destruction  of  (Fiji) 342 

liability  of  owners  (U.K) 281 

licence,  age  limit  (Bahamas) 409 

mails,  for  transport  of  (Newfoundland)       ......  402 

sheep  dogs,  exemption  from  duty  (U.K.) 282 

Dower,  abolition  of  (New  South  Wales) 304 

Druggist,  certificate  of  qualification  (St  Vincent) 423 

Drugs :  cocaine,  regulation  of  trade  in  (British  India) 2 

— (United  Provinces)       .        .        .        •  288 

morphine  (Malay  Federated  States)   .......  296 

opium  (Hcmgkong) 292 

>      (New  Zealand) 343 

(Straits  SettlemenU) 295 

(Tasmania) 316 

(Transvaal).    And  jm  Drugs 361 

poisons,  sale  of  (Northern  Nigeria) 372 

— — —  purity  of  (British  Guiana) 412 

— .-  sale  of,  by  retail,  by  companies  (Ontario) 392 

Dumping,  prohibition  of  (Commonwealth  of  Australia)      ....     301-302 

DwellingSi  workers,  for  (New  Zealand) 345 

Easement  light :  right  to  liy  prescription  abolished  (British  Columbia)    .       .  383 

' (Queensland)  .  310 

East  and  Central  Africa,  Legislation  of ,        .  373 

Ecclesiastical  law,  deanery  of  Manchester  (U.K.)      ....  .  280 

Education :  agricultural  and  technical  (Egjrpt) 259 

— *— travelling  professorships  (Italy) 271 

art,  schools  of  (Queensland) 314 

blind,  of  (New  Zealand) 345 

■  college  of  learning  (British  Columbia) 384 

— —  convict  trade  schools  (Indiana,  U.S.) 277 

crippled  children  in  Scotland  (U.K.) 279 

•  elementary  (Trinidad  and  Tobago) 417 

-  free  (New  South  Wales) 305 

-  girls'  high  school  (Grenada) 419 

-  grant  for,  increase  of  (Bahamas) 409 

-  high  schools,  borrowing  by  (New  Zealand) 347 

.  industrial  (Trinidad  and  Tobago) 418 

-  ..—*—.  schools  (Queensland) 314 

-  meals  for  poor  children  (U.K.) 285-286 

-  neglect  of  parents  to  send  children  to  school,  proceedings  for 
(British  Guiana)      .        .  413 

-  poor  rate,  exemption    of  educational  and  charitable  institutions 
(Jamaica) 416 

-  primary  (Grenada) 419 

.  public  schools  (Ontario) 395 

-  Queen's  scholarships  (New  Zealand) 347 
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Education :  religious  (Ceylon) 290 

scholarshipg  (Bennuda) 405-406 

— — —  (Mauritius) 29S 

schools,  registration  of  (Tasmania) 316 

teachers,  registration  of  (Tasmania) 316 

•  superannuation  (New  Zealand) 318 


' — technical  (Egypt) 259 

training  ships  (New  Zealand) 344 

— vernacular,  compulsory  (Ceylon) 290 

Egypt,  Legislation  of 35S-260 

Elections:  amendment  of  law  (Manitoba) 385 

— «^  ballot  papera  (Ontario) 3^39° 

districts,  electoral  (Commonwealth  of  Australia)  •    503 

— ^— ^—  notice  of  municipal  (Mauritius) 298 

— «^  parliamentary  (New  South  Wales) 307 

polling  divisions  (Bahamas) 409 

-subdivisions  (Quebec) 396 


service  on  voter  not  to  be  found  (Mauritius) 298 

"  Storthing  "  to,  new  method  (Norway)      ......    273 


Electric  light :  compensation  for  damage  (Dominica) 426 

power,  transmission  of,  commission  as  to  (Ontario)  .        .        .        .391 

supply  of  (Bahamas) 409 

Emigrant :  agent  (Dominica) 4j6 

"collecting  "(Antigua) 426 

(Montserrat) 427 

•  native,  protection  of  (Mauritius) 297 

.  ship,  regulations  as  to  (U.K.) 284 


wages  of,  payment  in  currency  (Bahamas) 

Employer's  liability.    Sei  Master  and  Servant 
Employment    See  Labour. 

Engineers :  examination  of  (Ontario) 392 

marine^  examination  of  (Newfoundland) 404 

Epidemics  (Transvaal) 361 

Epileptics,  marriage  by,  prohibited  (Michigan,  U.S.)  .     '  .        .     375-276 

Evidence :  accused,  of  (Dominion  of  Canada) 377 

(St  Vincent) 423 

■      consolidation  of  law  (Bermuda) 40$ 

.  (Western  Australia) 333-335 


•  criminal  law  (Fiji) 341 

•  documents,  authentication  of  (Orange  River  Colony)  .  -35^ 

•  witnesses  in  neighbouring  states,  compelling  attendance  of  (Natal)  .    353 
(Transvaal)  360 

•  out  of  jurisdiction  (Dominion  of  Canada)    .        .        .        .377 


Execution,  sentence  of  death  inside  or  outside  prison  (Papua) 
Executors,  amendment  of  law  (Queensland) 
Explosives:  mflammable  oil  (Papua) 

regulations  as  to  (Queensland)    . 

•  sale  of  (New  Zealand) 


Extradition,  bribery,  for,  between  U.S.  and  U.K.  (U, 


K.) 


339 
3W 
339 
310 

34S 
280 


Factories:  accidents  in,  notice  of  (U.K.) 285 
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Factories :  lifts,  regulation  of  (Victoria) 323 

noxious  gas  or  materials  (New  Zealand) 350 

■  rates  of  payment.  Boards  to  determine  (South  Australia)  .        .     328-329 

Falkland  Islands,  Legislation  of 375-376 

Federated  Malay  States,  Legislation  of 296-297 

Fencing,  farms,  of  (Natal) 3  $2 

Fertilisers  and  food  stuffs,  analysis  of  (U.K.) 281 

Fiji,  Legislation  of 339-343 

Finance :  borrowing :  inscribed  stock  (Tasmania) 3^^ 

(Ontario) 3^9 

(Orange  River  Colony) 35^359 

— — loans  (Natal) 351-353 

budget  (Dominion  of  Canada) 377 

(Egypt) 259 

(U.K.) 279-218 

fiscal  year  (Dominion  of  Canada) 377 

public  moneys,  deposit  of  (Barbados) 41 1 

sums  in  Court,  appropriation  to  charity  (Ontario)       ....    389 

supply  (Australian  Commonwealth)    ...  ...    304 

(Bahamas) 410 

(Bermuda) 40S 

(British  Columbia) 384 

(Canada,  Dominion  of) 377 

(Falkland  Islands) 375-37^ 

(Fiji) 340 

■  (Hongkong) 291 

(Leeward  Islands) 424 

— (MalU) 430 

(Manitoba) 386 

_ (Mauritius) 297,  298 

(Natal) 354 

—  (New  South  Wales) 304 

—(Newfoundland) 404 

(New  Zealand,  Dominion  of)       ...        .     343.  34^.  35o 

(Orange  River  Colony) 359 

(Quebec) 39^ 

(Queensland) 30S 

(St.  Helena) 376 

— (Saskatchewan) 387 

(Southern  Rhodesia) 366 

. (Tasmania) 3^5 

(Transvaal) 3^3 

. (United  Kingdom) 279 

taxation.     See  Taxation. 

Fines,  recovery  of  (Quebec) 400 

Fire  brigades  (Dominica) 426 

(New  Zealand) 343-344 

^ (Ontario) 395 

inflammable  oils  (Papua) 339 

matches  striking  only  on  box.  compulsory  use  of  (New  South  Wales)       .    307 

origin  of,  inquiry  into  (Manitoba) 3^5 
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Fife,  prevention  of  (New  South  Wales) 307 

— ^-  spai^  from  engines  (Quebec) .  398 

Firesrms :  import  and  export  of,  restrictions  on  (Natal) 35  ^ 

licence  for  (Trinidad  and  Tobago) 418 

not  to  be  sold  to  persons  under  16  (New  Zealand)    ....  34^ 

— ^^— -  persons  convicted  of  crime  of  violence  (Cyprus)         ....  429 

-.^— ^—  possession  and  use  of  (Ceylon) 291 

Firms,  registration  of  (Natal) 3S4 

Fish  and  fishery :  acclimatisation  of  salmon  and  trout  (New  Zealand)              .  345 

— — ^—  aliens,  by,  conditions  of  (Norway) 373 

■  board  (Newfoundland) 4^3 

coast,  (Natal) 354 

— — ^»  convention  as  to^  between  Italy  and  Switzerland  (Itafy)    •  371-3 

dynamiting  fish  prohibited  (Quebec) 398 

— .—  foreign  fishing  vessels  (Newfoundland) 400-1 

herring  (Newfoundland) 403 

— -^—  licence  for  (Dominion  of  Canada) 381 

— ^-^—  light  dues,  exemption  of  French  fishing  vessels  (Newfoundland)       .  404 

pearl  fishery  (Ceylon) 390 

purchase  of,  from  natives,  prohibited  (Papua)                     .  337 

— —  protection  of  (Transvaal) 362 

sea  fisheries  (New  Zealand) 348 

— »— •  whaling  (Newfoundland) 404 

Flogging,  number  of  strokes  (Falkland  Islands) 375 

Food  and  drugs,  imported,  examination  of  (Trinidad  and  Tobago)    .                .  418 

purity  of  (British  Guiana) 412 

— ^-^—  sale  of  (Orange  River  Colony).    And  Ui  Health  -359 

Foreign  companies  (New  South  Wales) 306 

preference  (Gold  Coast) 370 

Foreign  countries :  appeals  from  (Federated  Malay  States)       ....  297 

money  orders  for  (U.K.) 279 

Foreign  enlistment  (Ashanti) 370 

(Natal) 354 

■  »                       (Newfoundland) 403 

(Transvaal) 360 

Foreign  fishing  vessels  (Newfoundland) 400-401 

Foreigners.    And  u$  Alien. 

—  fishing,  conditions  of  (Norway) 373 

— -^  land  o(  expropriation  for  public  objects  (Egypt)        ....  359 

.— marriage  with  (U.K.) 383 

public  decency,  offences  against  (Egypt) 358 

Forests.    Su  Woods  and  Forests. 

Forgery :  soldiers'  or  seamen's  certificates  of  (U.K.) 379 

France,  Legislation  of 360-365 

Franchise :  burghers,  conferred  on  certain  (Natal) 353 

■■               educational  test  (New  Hampshire,  U.S.) 378 

— «  manhood  suffrage,  form  of  oath  (Ontario) 389 

■  persons  entitled  to  (Tasmania) 318 

. voting  by  post  (Wyoming,  U.S.) 378 

Fraudulent  debtors  (British  Guiana).    And  see  Bankruptcy      ....  413 

Friendly  society,  registration  of  (New  South  Wales) 307 
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FfUit  cases,  regulations  as  to  (Victoria) 320 

export,  licence  (Fiji) 343 

marking  packages  (Dominion  of  Canada) 377 

pests  (New  South  Wales) i  307 

Fugitive  offenders,  powers  as  to  (Natal) 353 

Gambia,  Legislation  of 368 

Game :  board  for  preservation  of  (Newfoundland) 403 

.  dose  time  for  (Natal) 352 

(Quebec) 3gg 

.  damage  by,  compensation  for  (U.K.) 285 

-  Gaspe  peninsula,  protection  of,  in  (Quebec) 398 

■  ground,  time  for  killing  (U.K.) 380 

-  licences  (East  Africa) ^  373 

.  moose  huntings  licence  for  (Quebec) 398 

protection  of  (Cyprus) ^28 

•  '  (Dominion  of  Canada) 381 

(East  Africa) 37^ 

(Manitoba) 38c 

(Southern  Rhodesia) 367 

;  (East  Africa) .374 

sporting  clubs  to  make  returns  of  guests  and  members  (Quebec)       .  400 

—— trapping  prohibited  (Natal) 352 

Gaming :  betting,  horse  races  on,  reflation  of  (Texas,  U.S.)   .       .        .        !  277 

streets,  in  (New  South  Wales) 305 

(U.K.) 283-284 

■  ■         (Victoria) 321 

— gambling,  restrictions  on  (United  States) 277 

.......^^ (Victoria) 320 

race  meetings,  regulation  of  (New  South  Wales)       •       •        .        !  305 

theatre  tickets,  re^sale  of  (Cidifomia) 277 

Garibaldi,  centenary  of,  a  public  holiday  (Italy) 268 

Germany,  Legislation  of 26$ 

Gibraltar,  Legislation  of 429-430 

Gold  Coast,  Legislation  of 369-370 

Gold  and  silver  marking  (Dominion  of  Canada)         ••«•••  377 

Government :  claims  (Quebec) 305 

-^-^-—  floral  emblem  (Manitoba) 38e 

indemnity,  martial  law  (Natal) 354 

Government  stock  (New  South  Wales) 304-305 

Grenada,  Legislation  of •       •       .        .        .     419-421 

Guernsey,  Legislation  of 286 

Habitual  criminals,  treatment  of  (New  Zealand) 3^ 

— drunkards,  committed  to,  institution  (New  Zealand)  ....  348 

■  sale  of  intoxicants  to,  forbidden  (Newfoundland) .  .  402 

Hairdressers,  exemption  from  early  dosing  (New  South  Wales)  .  306 

Harbour.    See  Ports  and  Harbours. 

Hawkers,  area  of  trading  (Mauritius) 208 

Health  (Public) :  alkali  works,  inspection  of  (U.K.) 280 

■  antitoxin,  distribution  of  (United  States) 277 

■      areas  (Gibraltar) 429-430 
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Health  (Public) :  Bread  Act  amendment  (Western  Australia)   .  -333 

cocaine,  regulation  of  trade  in  (British  India) ^7 

(United  Provinces)        ...         .388 

.  diseased  meat  (Malta) 430 


dwellings  for  "workers"  (New  2:ealand) 34S 

— epidemics  (Egypt) ^ 

— . — (TransnuJ) 301 

factories,  noxious  gas  or  material  in  (New  Zealand)  .  -350 

food  imported,  examination  of  (Trinidad  and  Tobago)  •        .    4^8 

purity  of  (British  Guiana) 4i3 

_«_ sale  of  (Orange  River  Colony).    And  *«  Food  and  Drugs.        .    359 

fruit.    See  Fruit 

hospitals,  isolation,  for  (Bermuda)  4^7 

national  (Orange  River  Colony) 3S7 

private,  to  be  licensed  (New  Zealand)  .        .        -345 

imported  food,  examination  of  (Trinidad  and  Tobago)  .418 

infectious  and  contagious  diseases,  hospitals  for  (Transvaal)  361-362 

laboratories  for,  chemical  and  bacteriological  (United  States)    .     276-277 

malarious  districts  (luly) 266-267 

, medical  sUff,  organisation  of  (Mauritius) 29* 

mosquitoes,  destruction  of  (British  Honduras) 4^ 

.  nuisances,  suppression  of  (Bermuda) Af^ 

I  offensive  matter,  removal  of  (U.K.) 284 

open  space,  eveiy  municipal  dwelling-house  to  have  (New  Zealand)     349 

..— *  open  spaces,  use  of  disused  burial  grounds  (U.K.)  .281 

optometry,  study  of  (United  Sutes) 277 

.^ opium  (Hongkong) ^ 

(New  Zealand) 343 

_— (Straits  Settlements) 295 

(Tasmania) 3^6 

(Transvaal) 3^^ 

osteopathy,  study  of  (United  States) 277 

poisons,  sale  of  (Northern  Nigeria).    And  x^  Drugs.  ..37* 

.  quarantine  (Mauritius) ^ 

resorts,  tourist  and  department  of  (New  Zealand)      ....    349 

sanatoria  for  consumptives  (New  Zealand) 35° 

shops,  early  dosing  (Fiji) 342 

. hairdressers*  exemption  (New  South  Wales).  And  x^  Shops  306 

smoking  by  juveniles  (Victoria)  ........    3*3 

_—  vaccination,  compulsory  (United  SUtes) 277 

aboUtionof(S6uthAustraUa)  .        .    33^-33^ 

—  water  supply,  preventing  pollution  of  (Ontario) 392 

workmen's  dwelling,  loans  for  (Italy) 267-268 

Herring  fishery  (Newfoundland) 4^3 

Highways,  creation  of  (New  Zealand) 349 

duties  on  wheels  and  horses  (Barbados) 411 

. .  improvements  of  (Ontario) 394 

^  upkeep  of  (British  Guiana) 4" 

Holiday  (Public) :  bank  holidays  (Queensland) 309 

Garibaldi,  centenary  of  (Italy) 268 

half-holidays,  shop  assistants,  for  (Orange  River  Colony)  .        .        .    35^ 
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Holiday  (Public) :  notice  of,  to  be  gazetted  (New  South  Wales)       ...    306 

Homesteads,  hypothecation  of  (Quebec) 399 

Horses,  breeding  of  (Manitoba) 38S-^86 

wild,  licence  to  kill  (British  Columbia) 384 

Hospitals,  private,  to  be  licensed  (New  Zealand) 34$ 

•  epileptics,  for  (Ontario) 396 

•  infectious  and  contagious  diseases,  for  (Transvaal)    .                     361-362 
isolation  (Bermuda) 407 

>  national  hospital  (Orange  River  Colony) 357 

Houses  of  detention  for  unemployed  and  unemployable  (Straits  Settlements) .    293 
Husband  and  wife  :  divorce.    See  Divorce. 

dower,  abolition  of  (New  South  Wales)     .*....    304 

•  earnings  of  wife  (France) 264 

-  evidence  (Western  Australia) 334 

>  intestacy  of  wife  (Queensland) 310 

— — •  marriage.    See  llarriage. 

married  women's  property  (St  Vincent) 424 

adoption  of  English  Acts,  1882  and  1893  (Hongkong)    .        .  291 

wife-beating^  punishment  of  (Oregon,  United  States)        .        .        .  277 

■ wife   insufficiently   provided    for    by   will,    maintenance    (New 

Zealand) 3$o 

(Victoria) 322 

Hydxo-electric  power,  transmission  of,  commission  as  to  (Ontario)  .  391 

iMMiGRAtioN :  advances  by  Government  to  settlers  (New  Zealand)         .        .  345 

Chinese  (Newfoundland) 400-401 

destitute  and  criminal  (British  Guiana) 413 

>  domicile  (Natal) 351 

.  Indians,  of  (Fiji) 340 

(Jamaica) 416 

•  Polynesians,  of  (Fiji) 340 

•  protection  of  immigrants  (Dominion  of  Canada)        ....  378 

•  undesirables  (Dominion  of  Canada) «    378 

— (East  Africa) 374 

(Straits  Settlements) 293-294 

ex-convicts  (New  Zealand) 351 

— —  opium  smokers  (Straits  Settlements) 395 

Income  tax.    See  Taxation. 

Indemnity,  acts  done  during  time  of  martial  law  (Natal) 354 

Indeterminate  sentences  (United  States).    And  see  Criminal  Law   .  •    278 

India  (British)  coinage 287 

incumbered  estates 287 

Indians,  immigration  of  (Fiji) 34^ 

(Jamaica) 416 

Industrial  Legislation :  apprentices  (South  Australia)       ....     329-330 

Conciliation  Court,  President  of  (New  Zealand)        ....    348 

-— co-opemtive  syndicates  (Quebec) 399 

designs,  copyright  in  industrial  (Commonwealth  of  Australia)  .     299-300 

education  (Trinidad  and  Tobago) 418 

factories,  rates  of  pay  in  and  out  of  (South  Australia)  .     328-329 

hydro-electric  power  commission,  appointment  of  (Ontario)  .    390 
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IndustriAl :  labour.    Stf  Labour. 

— *--^  New  Zealand  International  Exhibition 346 

preservation  of  Australian  industries  (Commonwealth  of  Aostraha)  500-301 

— »»-~  workers,  Government  advances  to  (New  Zealand)  -347 

Industrial  schools  (Queensland)        .        , 314 

Infant  maintenance  (New  South  Wales) 305 

marriage  by  (Manitoba) 386 

schools  (Trinidad  and  Tobago) 419 

Inflammable  oil,  an  explosive  (Papua) 339 

Insolvency.    Sie  Banbuptcy. 

Inspection  of  scaffolding,  staging,  etc  (New  Zealand) 348 

Insurance :  companies,  regulation  of  (Italy) 267-268 

security  by  (Natal) 3S4 

— — -» letters  and  parcels,  of  (Southern  Rhodesia) 36s 

^— — ^—  life,  licence  to  carry  on  (Newfoundland) 401 

— ^  loss  of  policy  (Tasmania) 317 

— — ^  marine,  codification  of  law  (U.K.) 283 

mutual  societies  (Italy) 270-271 

^^■^^  workmen,  of;  against  disablement  and  old  age  (Italy)  .       .    269 

International  law :  fishing  convention  (Italy) 271-272 

Interpretation  :  statutes,  of  (Bahamas) 408 

— —  — (Dominion  of  Canada) 378 

(Falkland  Isbinds) 37S 

(F»j») 339-340 

— -^^—  ^— —  _^  (Orange  River  Colony) 359 

«— (Tasmania) 316 

Intestacy :  distribution  of  estate  (Tasmania) 317 

— -^^  wife,  of  (Queensland) 310 

Intoxicating  liquors.    See  Liquor  Laws. 

Ireland,  compensation  to  tenants  (U.K.) 285 

m labourers  in  (U.K.) 283 

— —  licensed  premises,  hours  for  closing  (U.K.) 283 

aeed  potatoes,  supply  of;  for  (U.K.) 279 

Irrigation,  consolidation  of  law  (Ceylon)    .        « 290 

— .^— -  facilities  for  (Orange  River  Colony) 357 

Isle  of  Man,  Legislation  of 286 

Italy,  Legislation  of 266-272 

Jamaica,  Legislation  of 4iS'4i^ 

Jersey,  Legislation  of 286 

Johannesburg,  Ordinances  affecting  (Transvaal) 36$ 

Judicature :  administration  of  justice,  assessors  (British  Central  Africa)  .        .    37s 

__ evidence.    S^e  Evidence. 

i.— reform  of  (Italy) 266 

—...-— resident  magistrates,  power  of  arrest   (Orange 

River  Colony) 355 

appeal,  Judicial  Commissioner,  to  (British  India)       ....    289 

«_- judicial  commissioners  of  (Bombay)    ....     287-288 

,  native  (Northern  Nigeria) 371 

■ (Southern  Nigeria) 372-373 

procedure  on  (Bermuda) 406 
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[udicature  :  appeal,  vacations  (Ceylon) 290 

— wards  of,  amendment  of  procedure  (Bengal)                      .  288 

County  Courts,  agreements  for  trial  in  (Ontario)        *        .        .        .  392 

Court,  constitution  of  (Bermuda) 405 

judgeSi  pensions  of  (New  South  Wales) 306 

juries,  consolidation  of  law  (Trinidad  and  Tobago)    ....  418 

—  payment  of  (New  Zealand) 343 

separation  (Tasmania) 316 

— — —  Justice  of  the  Peace.    Su  Justice  of  the  Peace. 

•  magistrates,  police,  appointment  of  (Ontario) 391 

•  resident,  transfer  of  (Bahamas) 4^9 


•  procedure  t 
civil  amendment  (Manitotia) 385 

•  — —i— —  chancery,  in  (Barbados) 410 

debts,  petty,  recovery  of  (Orange  River  Colony)  .        .  355 

> English  procedure,  adoption  of  (Leeward  Islands)      .  425 


—_ petition  of  right  (Mauritius) 297-298 

reference  of  points  of  law  (Egypt)        ....    258 

— service  of  process  (Ashanti) 370 

— (Gold  Coast).       .        .       .     369-370 

criminal  (British  Central  Africa) 375 

(East  Africa) 373 

(Fiji) 341 

(Orange  River  Colony) 355 

— —  — .^— » .«._  obscene  matter,  deposit  of  book  or  newspaper 

(Barbados) ,        .411 

— — —  — — ..-  -....—..  small  charges,  (Leeward  Islands)  .    425 

J  uries.    Si€  Judicature. 

Justice  of  the  Peace,  jurisdiction  as  to  witnesses,  indictable  offences,  search 

warrants  (Hongkong) 291 

qualification  (U.K.) 280 

solicitors  eligible  as  (U.K) 480 

Labour  :  accidents  in  mines  and  factories,  notice  of  (U.K.)  .28$ 

—  advances  to  workers  by  Government  (New  Zealand) .  347-34^ 

—-*—>-  agricultural  co-operative  societies  (Italy) 270 

alkali  works,  inspection  of  (U.K.) 280 

^_ Asiatics,  employment  of  (Orange  River  Colony)         ....    35^ 

registration  of  (Transvaal) 362 

bakeries,  protection  of  workmen  in  (Norway) 272 

bread  carters'  holiday  (Western  Australia) 333 

bureau,  establishment  of  (Norway) 272 

■     census  of  production  (U.K.) 384 

— — ^—  children  not  to    be  employed    underground   in   mines  (Western 

Australia) 337 

-*— ^-^  coloured  (Southern  Rhodesia) 366-367 

■  communal  (Sierra  Leone) .    369 

— — -  compensation  for  accidents  in  course  of  employment  (U.K.)  .    286 

* conciliation  board  (Italy) 269 

■ court,  President  of  (New  Zealand)     ....       %    348 

—— convict  (United  Sutes) 27-87 
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Labour:  co-openttve  syndicates  (Quebec) 399 

■  dwellings  for  workers  (New  Zealand) 34$ 

— —  employer's  liability.    Set  Master  and  Servant 

— ——  factories,  rates  of  payment  in  and  out  of  (South  Australia)  528-330 

■  insurance  of  workmen  against  disablement  and  old  age  (Italy) .        .    269 
Ireland,  in  (U.K.) 283 

lien  of  workman  (Queensland) 312 

'  master  and  servant    See  Master  and  Servant. 

■  mediation  of  work,  public  office  for  (Norway) 272 

— — ^—^  mines,  children  not  to  be  employed  in  (Western  Australia)        .     336-337 

_^^ inspection  of  (Western  Australia)       ....     336-337 

— — ^  Pacific  Island  labourers  (Commonwealth  of  Australia)  .    304 

—  prisoners^  employment  of  (Natal) 354 

rate  of  remuneration,  sliding  scale  (Fiji) 34! 

rice  cultivation  (Italy) 269 

— — ^^—  shearersi  accommodation  Ux  (Queensland) 312 

— —  shops.    See  Shops. 

— —  slavery,  suppression  of  (Gambia) 368 

sulphur  works,  accidents  in  (Italy) 271 

<-^— — ^  Sunday,  cargo  loa4>ng  and  unloading  prohibited  (Sierra  Leone)        .    368 

— — »~-  ^—^^  work,  what  permitted  (Italy) 270 

— — —  unemployed,  houses  of  detention  for  (Straits  Settlements)  .    293 

-.—— ^— ^— -  state  contribution  to  relief  of  (Norwaj^  272-273 

«—  unskilled  non-European  labourers  (Transvaal)  ....         362-3 

— *^  wages,  board  to  fix  (South  Australia) 328-330 

— »- mines,  in  (New  Zealand) 348 

■  —  payment  in  current  coin  (Bahamas) 408 

Land :  acquisition  of,  closer  settlement,  for  (Tasmania) 318 

.-^— ^ public  purposes,  for  (Commonwealth  of  Australia)  .    303 

(Fiji) 343 

■ (Papua) 338 

— ^— (Queensland)        .       ..        •        .     311-312 

_. (Western  Australia)  .        .        .335 

— ^—  concessions  by  native  chiefs  (Sierra  Leone)  .    369 

■  Crown  lands.    See  Crown  Lands. 

-*— ^—  debts,  made  liable  to  (Sierra  Leone) 36q 

— definition  of  terms  (Falkland  Islands) 375 

— —  expropriation  of,  for  public  purposes  (^gjrpt) 259 

— — —  incumbered  estates  (British  India) 287 

.-^— ^  land  revenue  (Northern  Nigeria) 371 

Lands  Clauses  Act  (Queensland) 311 

— —  loans,  redemption  of  (New  Zealand) 346 

Malacca  lands  (StraiU  Settlements) 295 

— *^  Minister,  appointment  of  (Ontario) 390 

— — »  Maori  claims  (New  Zealand) 349-350 

■  natives,  not  to  be  sold  or  leased  by  (Papua) 338 

New  Territories  (Hongkong) 292 

pre-emption  of  (British  India) 289 

-^— -  registration,  system  of  (British  Columbia) 382-383 

__  __ (Leeward  Islands) 42$ 

(Saskatchewan) 388 
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Land :  remission  of  rent  (Punjab) 3S9 

■  ■  reserves  (New  Zealand) 350 

for  landless  (New  Zealand) 345 

scenery,  preservation  of  (New  Zealand) 348 

settlers,  Government  advances  to  (New  Zealand)      .        .       ,        .  345 

-  settlement  (British  Columbia) 383 

-  '     (Orange  River  Colony) 359 

closer  (Tasmania) 318 

(Victoria) 320 


small  holdings,  acquisition  of  (Victoria) 318-319 

sports,  for  (Queensland) 313 

surveying  (British  Columbia) 382 

surveyors,  licence  for  (St.  Vincent) 423 

swamp  lands,  reclaimed  (South  Australia) 328 

— ^-*—  taking  o(  compulsorily  (Queensland).    And  see  Acquisition  of.     310-311 

tax.    See  Taxation. 

titles  (Saskatchewan) 388 

vacant  unclaimed  (Victoria) 324-325 

valuation  by  Government  (New  Zealand) 344 

Landlord  and  tenant :  compensation  to  tenants  in  Ireland  (U.K.)  .    285 

— game,  damage  by,  compensation  for  (U.K.)  .    285 

ground  game,  when  occupier  may  kill  (U.K.)  ,        .    280 

remission  of  rent  (Punjab) 289 

Larceny  (Leeward  Islands) 42$ 

Leprosy,  person  infected  with,  may  be  confined  in  lazaretto  (Dominion  of 

Canada) 378 

Libel.    See  Defamation. 

Libraries,  free,  establishment  of  (Saskatchewan) 388 

Licence :  agents  of  foreign  stockbrokers  (Quebec) 397 

agricultural  produce,  for  sale  of  (Jamaica) 415 

(St  Vincent) 423 

'        auctioneers,  for  (Straits  Settlements) 295 

billiard  tables,  for  (Quebec) 396 

boats,  for  (Western  Australia) 33^337 

chauflfeur,  for  (Quebec) 397-398 

— — —  circuses,  for  (Quebec) 397 

^-^— —  clubs,  law  of  licensed  premises  extended  to  (Victoria)  .     325-326 

-  commercial  travellers,  for  (Quebec) 397 

-  cutting  trees,  for  (Grenada) 421 

(Northern  Nigeria) 371 

-  dogs,  for,  age  limit  (Bahamas) 409 

-  emigration  agent,  for  (Dominica) 426 

-  explosives,  sale  of,  for  (New  Zealand) 345 

-  firearms,  for  (Trinidad  and  Tobago)   .......    418 

-  game  (East  Africa) 373-374 

-  life  insurance,  to  carry  on  business  of  (Newfoundland)      .        .        .    401 

-  liquor.     See  Liquor  Laws. 

-  marriage,  to  celebrate  (Bermuda) 407 

-  menageries,  for  (Quebec) 397 

-  money-lending  office,  for  (Quebec) 397 

-  moose  hunting,  for  (Quebec) 398 
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Lioence :  notary,  to  practise  as  (East  Africa) 373 

«»^-—  old  metal,  for  dealing  in  (Jamaica) 416 

passenger  boats  (St.  Vincent) 4U 

— »— —  river  dredging  for  predotis  stones,  for  (Ashanti)          •        .        •        •  37o 

^— -^—  second-band  dealers  (New  Soutb  Wales) 306-307 

(Western  Australia) 332 

^— *^—  shipping  agents,  for  (Southern  Rhodesia) 367 

— —  surveyors  of  land,  for  (St  Vincent) 4*3 

tobacco,  for  sale  of  (Montserrat) 427 

-^^—  trade  (British  Honduras) 415 

(Grenada) 421 

•^— —  whaling,  for  (Dominion  of  Canada) 381 

Lien,  workman  of  (Queensland) 312 

Lifeboats,  provision  of  (British  Columbia) 382 

Life  Insurance.    See  Insurance^  Life. 

Light,  right  to,  by  prescription  abolished  (British  Columbia)    .        .        .        •  3S3 

_^  ........  ^^^....  ..—..—  (Queensland) 310 

Light  railways.    See  Railways. 

Liquor  Laws:   billiards  on  licensed  premises,  exdosioa  of  young  petsons 

(Manitoba) 3S6 

■■         brandy,  definition  of  '*  pure  Australian  "  (Commonwealth  of  Anatralia)  304 
— -^  brewers,  retail  licences  for  (Orange  River  Colony)    .        .        .        .358 

■        dosing  hours  in  Ireland  (U.K.) 283 

-— ^-^ licensed  premises  in  case  of  riot  (Montserrat)         .        .        -  427 

— — ^  dubs,  extension  of  liquor  laws  to  (Victoria)        ....      325-326 

...^...^  ._^  sale  of  liquors  (Newfoundland) 402 

— —  extension  of,  to  Zululand  (Natal) 353 

females  not  to  be  employed  on  licensed  premises  (Newfoundland)    402-403 

— ^—  licences,  number  of,  fixed  (Quebec) 396 

regulation  of  (Ontario) 395 

— — (Newfoundland)    ....     402-403 

—  licensing  justices  of  borough  may  act  by  majority  (U.IC.)    .        .        .283 

— —  local  option  (Papua) 339 

— ^— -  — —  (Victoria) 326 

■               sale  of  intoxicants  (Newfoundland) 402 

(St.  Christopher  and  Nevis)  ....     437-428 

(Transvaal) 362 

(United  States) 276 

•— ^-^—  '*  spirits,"  definition  of  pure  (Commonwealth  of  Australia)  .        .        .  304 
Live-stock  breeding  (British  Columbia).    And  see  Agriculture  .        .        .        .382 

<•  Lobbyists,"  registration  of  (United  Sutes) 278 

Local  Government  Board,  transfer  to,  of  certain  powers  of  Treasury  (U.EL)  282 

— ^—  consolidation  of  law  (Tasmania) •  31S 

-— — »  county  coundls  (Ontario) 394 

district  boards  (United  Provinces) 288 

-^— —  free  libraries,  establishment  of  (Saskatohewan)  .....  389 
— — -  munidpality.    See  Munidpality. 

— — rates.    See  Rates. 

vehicles,  name  and  address  on  (Natal) 353 

Local  option  (Victoria) 326 

Lord's  Day,  observance  (Dominion  of  Canada) 379 
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Lotteries,  advertisements,  distribution  of,  by  Post  Office  (New  Zealand) .        .    347 

Art  Union  (Dominion  of  Canada) 381 

prohibition  of  (Victoria) 320 

Lunacy :  asylums,  provision  of  and  detention  in  (Hongkong)    .        .  291-292 

■  consolidation  of  law  (Mauritius) 299 

(Orange  River  Colony)         ....     357-358 

custody  of  insane  (Ontario) 39^ 

English  law  of,  adoption  of  (Hongkong) *    291 

-^--^^  Lunatic  Immigrants'  Fund  (Fiji) 340 

Mails.    See  Post  Office. 

Malacca  Lands  (Straits  Settlements) .        .        ^ 295 

Malicious  injury  (Cyprus) 429 

to  threshing  machines  or  saws  (United  States)    .  .    277 

Malta,  Legislation  of 430 

Manitoba,  Province  of.  Legislation  of 384 

Maori  land  claims  (New  Zealand) 349-35^ 

Marine  Insurance.    See  Insurance  Marine. 

products.  Board  to  superintend  (Bahamas)         ....  408 

Markets,  appointment  of  public  (Trinidad  and  Tobago)    .  .  418 

Marks,  gold  and  silver,  on  (Dominion  of  Canada) 377-8 

Marriage :  age  for  (France) 262 

alteration  of  law  of  (France) 260-264 

breach  of  promise  of,  evidence  in  action  for  (Western  Australia)      .    33$ 

•  certificate,  contents  of  (France) 261-262 

conseil  de  famille  (France) *  .     261-262 

•  consolidation  of  law  (Southern  Nigeria) 373 

-  deceased  wife's  sister,  with  (Bahamas) 409 

(U.K.) 281 

-  defects  not  to  invalidate  (Tasmania) 317 

epileptics  or  feeble-minded,  by,  prohibited  (Michigan,  U.S.)     .     275-276 

female  under  eighteen,  by  consent  of  parent  (Kansas,  United  States)   276 

first  cousins,  between,  prohibited  (Nebraska,  United  States)  275-276 

foreigners,  with  (U.K.) 283 

infants,  by  (Manitoba) 386 

licence  to  celebrate  (Bermuda) 4^7 

— male  under  twenty-one,  by  consent  of  parent  (Kansas,  United  States)    276 

married  woman.    See  Husband  and  Wife. 

— ^—  Mohammedan,  registration  of  (East  Africa) 374 

■  officers  in  Army  and  Navy,  restriction  on  marriage  of  (Italy)     .        .  268 

registration  of  marriages  (Transvaal) 363 

— *-^— —  re-marriage  of  divorced  woman  (France) 260 

solemnisation  (Bermuda) 406 

(Manitoba) 386 

Master  and  servant :  employer's  liability,  compensation  for  accidents  (U.SL)   .  286 

notice  of  action  (Natal) 353 

lien  of  workman  (Queensland) 312 

■  service,  sliding  scale  of  remuneration  (Fiji).    And  ue  Labour  .        .  341 

Mauritius,  Legislation  of 297-299 

Medicine :  medical  practitioner,  **  out-island  "  public  physicians  (Bahamas)     .  408 

■  ■  registration  of  (Bermuda) 406 

29 
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Medicine :  medical  pnctitioDer,  registration  of  (British  Central  Africa)  .    375 

(Federated  Malay  SUtes)  .296 

(Saskatchewan) 388 

• physicians  not  to  practise  as  pharmacists  (Malta)  •430 

Menageries,  licence  for  (Quebec) 397 

Merchant  shipping.    See  Shipping. 

Meteorology,  establishment  of  office  for  (Commonwealth  of  Australia)  .    299 

Militia.    See  Army. 

Milk-cans  (Dominion  of  Canada) 381 

Mines,  accidents  in,  notice  of  (U.K.) 28$ 

— »— »  advances  for  machinery  to  work  (Queensland)  ....     312-313 

amendment  of  law  (Southern  Rhodesia) 367 

certificates  (Transvaal) 36a 

children  not  to  be  employed  in  underground  (Western  Australia)     .    337 

consolidation  of  law  (New  South  Wales) 307-308 

__ —(Ontario) 390 

■  inspection  of  (Western  Australia) 337 

leases  of  Crown  lands  (St  Helena) 376 

precious  stones  (Orange  River  Colony) 359 

(Southern  Rhodesia) 367 

*'  placer"  mining  (Dominion  of  Canada) 380 

— — ^—  prospecting  and  working  (Hongkong) 292 

■  regulation  of  (British  Central  Afiica) 374-37S 

I  (Newfoundland) 348 

— —  Sute  coal  mines  (New  Zealand) 40s 

wages  in  (New  Zealand) 348 

Mohammedan  marriages  (East  Africa) 374 

Money-lenders,  licence  (Quebec) 397 

limit  of  interest  (Dominion  of  Canada) 379 

usurious  interest  (Quebec) 400 

Money  orders,  foreign  countries,  for  (U.K.) 279 

Monopolies,  provisions  against  (Commonwealth  of  Australia)  .  .     301-303 

Montserrat,  Legislation  of 426-427 

Moose  hunting,  licence  for  (Quebec) 398 

Mortgages  and  chaiges,  companies,  registration  of  (British  Columbia)      .        .    382 

Morphme  (Malay  Federated  States).    And  see  Drugs 296 

Mosquitoes,  destruction  of  (British  Honduras) 414 

Motor  cars,  regulation  of  (Bermuda) 406 

(Burma) 289 

.  —..^  (Newfoundland) 403 

(New  Zealand) 347 

'■ (Ontario) 394-39S 

(Quebec) 397 

■  (Saskatchewan) .389 

Municipality :  buildings,  pUtforms,  hoardings,  stagings,  regulation  of  (Straits 

Settlements) 294 

byelaws,  contravention  of  (Transvaal) 364 

— code  of  municipal  law  (New  South  Wales) 307 

. (Western  Australia) 336 

councils  (Transvaal) 364 

free  libraries,  establishment  of  (Saskatchewan) 389 
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Municipality :  goverameDt  of,  staDdardising  (British  Columbia)                .     383-384 
hawkers,  area  of  trading  (Mauritius) 298 

■  industrial  and  provident  societies  (U.K.) 280 

mixed  (Egypt) 259-260 

open  space,  every  dwelling-house  to  have  adjacent  (New  Zealand)    .    349 

piano  playing  (Straits  Settlements) 294 

powers  to  regulate  weights  and  measures,  paving  and  drainage,  at 

(Burma) 289 

rates  for  gas  and  water  (Ontario) 394 

telephone  system  (Ontario) 394 

trading  by,  authorisation  of  (Saskatchewan) 389 

tramways  (South  Australia) 33^338 

Murder,  assessors  at  trial  for  (British  Central  Africa) 375 

Musical  copyright,  penalty  for  possession  of  pirated  copies  (U.K.)    .  283 

Mutual  societies  (Italy) 270-271 

Natal,  Legislation  of 3Si*354 

National  debt :  reduction  of  (Queensland) 309 

sinking  fund  (South  Australia) 326 

National  galleries  for  Scotland,  trustees  of  (U.K.) 285 

Native :  concessions  of  land  by  native  chiefs  (Sierra  Leone)    ....    369 

■  contract  of  service,  rates  for  (Fiji) 341 

.  Courts  (Northern  Nigeria) 371 

(Southern  Nigeria) 372-373 

•  emigrants,  protection  of  (Mauritius) 297 

firearms,  permit  for  (Natal) 351 

land  not  to  be  bought  or  leased  from  (Papua) 338 

Maori  lands  (New  Zealand) 349,  350 

passes  for  (Orange  River  Colony) 357 

»  (Southern  Rhodesia) 366 

'  .        pearls,  not  to  be  bought  from  (Papua) 337 

reserves  for  landless  (New  Zealand) 345 

taxation  of  (Transvaal) 362 

trial  of,  powers  of  Court  (British  Central  Africa)        ....    374 

Navy :  naval  and  military  works  (Hongkong) 292 

officers  of,  restrictions  on  marriage  of  (Italy) 268 

training  ship  (New  Zealand) 344 

Negligence,  fire  (New  South  Wales) 307 

parents  of,  in  not  sending  children  to  school  (British  Guiana)    .        .413 

shipowners,  of  (Gibraltar) 429 

Newfoundland,  Legislation  of 400-404 

New  South  Wales,  Legislation  of 304-308 

Newspapers,  libel  by  (Ontario) 392 

registration  of  (East  Africa) 374 

New  Zealand,  Dominion  of,  Legislation  of 343-351 

'  International  Exhibition       .        .        t        .        .        .        .    346 

Northern  Nigeria,  Legislation  of 371-372 

Norway,  Legislation  of 272-274 

Notary,  licence  to  practise  as  (East  Africa) 373 

Notice,  accidents,  of,  in  mines  and  factories  (U.K.) 285 

Noxious  weeds,  destruction  of  (Manitoba) 386 
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Nuisance :  disorderiy  houses,  suppressioQ  of  (Bengal) M 

piano  playing  (Straits  Settlements) 294 

suppression  of  (Bermuda) 406 

Obscene  pictures :  destruction  of,  by  Post  Office  (New  Zealand)    .        .        .  3^7 

warrant  to  search  for  (New  Zealand) 347 

Observatories,  establishment  of  meteorological  (Conimonwealth  of  Australia)  .  299 

Official  secrets  (Newfoundland) 402 

Old  metal,  dealing  in  (Jamaica) 416 

Ontario,  Province  of,  Legislation  of 589-596 

Open  spaces,  disused  burial  grounds  as  (U.K.) 281 

Opium  (Hongkong) « 292 

importation,  prohibition  against  (Transvaal) 361 

— —  record  of  purchases  (New  ZeaUmd) 343 

»               smoking  (Tasmania) 316 

(Straits  Settlements).    And  ue  Drugs 295 

Opossum,  close  time  for  (Queensland) •        •       •  3^9 

Papua,  Legislation  of 357-339 

Pardon,  convicts  of;  conditional  (United  States) 278 

Parks,  public  land  for  (Queensland) •       •    3^3 

Parliament  (Dominion  of  Canada) 580-381 

"lobbyists,"  restrictions  on  (United  States) 278 

— i——  qualification  for  (Saskatchewan) -3^7 

**  Storthing,"  elections  to  (Norway) 273 

Partnership,  registration  of  firms  (Natal) 3>4 

Patent :  extension  of  time  for  proceedings  (Commonwealth  of  Australia)        .    304 

->-— ^^-  granting  o(  mode  of  (Ceylon) •       •    290 

protection  of  (Leeward  Islands) 424 

Paupers :  asylums  for  (St.  Luda) 422 

— houses  of    detention  for    unemployed  and  unemployable  (Straits 

Settlements) 293 

Pearls :  buying  from  natives  prohibited  (Papua) 337 

— fishery,  lease  of  (Ceylon) 290 

Penitentiaries,  management  of  (Dominion  of  Canada)        ....     579-380 

Pensions,  civil  servants,  of  (Transvaal) 564-365 

judges,  of  (New  South  Wales) 3^ 

police  (New  South  Wales) 306 

public  officers,  of  (Falkland  Islands) 37S 

Petition  of  right,  grant  of  (Mauritius) 297-8 

Pharmacy.    See  Drugs. 

Piers  and  wharves.    See  Shipping. 

Pilgrim  brokers  (Straita  Settlementa) 29$ 

'  ■  ships  (Straita  Settlementa) 29s 

Pilota,  rules  regulating  (Mauritius) 298 

"  Placer  "  mining  (Dominion  of  Canada) 3S0 

Plants.     See  Agriculture. 

Police :  amendment  of  law  (Fiji) 341 

— — ^  duties  of  metropolitan,  inquiry  into,  powers  of  commissionera  (U.K).    279 

■  injury  to,  in  discharge  of  duty,  pension  (Malta) 430 

■  parish  constables  (Barbados) .411 
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Police :  pensions  (U.K.) 279 

regulation  of  (East  Africa) 374 

(Transvaal) 360 

(Trinidad  and  Tobago) 418 

Polynesians,  immigration  of  (Fiji) 340 

Ports  and  harbours :  borrowing  for  (Queensland) 313 

dockyard  port  (Bermuda)    ....                ....  4^5 

officers,  regulations  for  (St.  Vincent) 424 

protectionof  sea  frontages  from  erosion  (Queensland)  •3^3 

Post  office :  blind,  books  for,  cheapening  transmission  (U.K.)  ....  280 

— ^— ^—  improvement  of  service  (Italy) 268-269 

— ^— ^—  indecent  matter,  destruction  of  (New  Zealand) 347 

— ^— —  insurance  of  letters  and  parcels  (Southern  Rhodesia)                 .        •  3^5 

-  mail  service,  interinsular  (Bahamas) 40&-409 

.  money  orders  for  foreign  countries  (U.K.) 279 

rates  (Barbados) 4" 

— —  salaries  of  clerks  (Bahamas) 4^ 

savings  banks.    See  Savings  Banks. 

voting  by  (Wyoming,  United  States) 278 

Powers  of  appointment,  exclusion  of  objects  (Newfoundland)  ....  402 

Precious  stones,  mining  (Orange  River  Colony) 3S9 

(Southern  Rhodesia) 3^7 

river  dredging  for  (Ashanti) 370 

Pretoria,  ordinances  affecting  (Transvaal) 365 

Prisons :  consolidation  of  law  (Transvaal) 3^ 

control  of  (Dominion  of  Canada) 379-3^ 

employment  of  prisoners  (Natal) 354 

penitentiaries  (Dominion  of  Canada) 379 

reformatories  and  industrial  schools  (Queensland)  -314 

refuge  county  houses  of  (Ontario) 396 

transfer  of  prisoners  (Southern  Nigeria) 372 

■          work  by  prisoners  (Straits  Settlements) 295 

Probation  of  convicts  (United  States) 278 

Public  debt    See  National  Debt. 
Public  health.     See  Health. 

Public  meeting,  disorder  at,  prevention  of  (Victoria) 3^^ 

Public  moneys,  deposit  of  (Barbados) 411 

Public  service :  officers,  administration  of  guarantee  fund  (Mauritius)               .  297 

— — definition  of  (Saskatchewan) 3^8 

guarantee  fund  (Grenada) 421 

(Southern  Nigeria)        ....  372 

(Trinidad  and  Tobago)  .417 

oath  of  officer,  fee  (Mauritius) 297 

■       official  secrets,  oath  of  secrecy  (Newfoundland)  .                .  402 

'         pensions  (Falkland  Islands) 375 

(Gibraltar) 429 

-^— (Transvaal).    And  Jf^  Pensions   ....  364 

salaries  of  (Egypt) 260 

(New  Zealand) 349 

(Tasnaania) 3*5 

Surveyor-General,  clerkship  in  office  of  (Bahamas)     .       .  4^ 
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Public  trustee,  appointment  of  (U.K.) 2S; 

Public  works :  aids  to  (New  Zealand) 346 

board  for  (Bahamas) 409 

land  for,  Uking  compulsorily  (St  Vincent) 423 

lifts,  regulation  of  (Victoria) 323 

naval  and  military,  construction  of  (Hongkong) 293 

public  works  fund  (New  South  Wales) 305 

subsurface  land,  acquisition  of  (Western  Australia)    .                 .       .  332 

water  power  (New  Zealand)                       .      ' 347 

water  supply  (Italy) 266 

Quarantine  (Mauritius) 298 

(Papua) 33«-339 

Quebec,  Legislation  of 396-400 

Queensland,  Legislation  of 308-315 

RABBITS)  protection  of  pastures  (New  South  Wales) 306 

Race  meetings,  regulation  of  (New  South  Wales) 305 

Railways:  actions  against  manager  of  (Tasmania) 316 

board  (Dominion  of  Canada) 380 

(Ontario) 394 

byelaws,  to  be  approved  by  the  Committee  (Quebec)                  •       •  399 

Chief  Commissioner  of,  creation  of  (New  South  Wales)             •       .  PS 

consolidation  of  law  (Ontario) 393-394 

construction  of  (Natal) 353 

Cyprus  Grovemment  Railway  (Cyprus) 42S 

drunken  and  disorderly  passengers  (Newfoundland)  .        •        .        .  402 

fares  (Barbados) 4» 

light  railways  (Barbados) 410-411 

purchase-money,  appropriation  (Quebec) 396 

rates,  unjust  discrimination  (Quebec) 399 

regulation  of  (Saskatchewan) 388 

subsidies  (Quebec) 396 

"  ticket  scalping  "  (South  Australia) 326 

travelling  without  a  ticket  (Southern  Rhodesia)          ....  366 

working  of  State  (Queensland) 313-3U 

Rates :  assessment,  Appeal  Board  (Fiji) 342 

exemption  of  educational  and  charitable  institutions  (Jamaica)  .        .  416 

local  authorities  (Transvaal) 36; 

—  liability  to,  and  recovery  of  (United  Provinces) 2S8 

Referendum,  voting  by  (Commonwealth  of  Australia) 303 

Refuge  county  houses,  of  (Ontario) 396 

Reformatories,  industrial  schools,  and  (Queensland) 314 

juvenile  offenders,  for  (Transvaal) 360 

Registrar  of  solicitors,  power  to  refuse  renewal  of  certificate  to  undischarged 

bankrupt  (U.K.) 281 

Registration :  Asiatics,  of  (Transvaal) 362 

births.    See  Births. 

books  and  newspapers,  of  (East  Africa) 374 

composition  deeds,  of  (Orange  River  Colony) 356 

— — —  dentists,  of  (Saskatchewan)^ 388 
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Registration :  finns,  of  (Natal) 354 

land  of  (British  Columbia) 382-383 

(Leeward  Islands) 425 

(Saskatchewan) 388 

medical  practitioners,  of  (Saskatchewan) 388 

Mohammedan  marriages,  of  (East  Africa) 374 

motors,  of  (Ontario) 394~39S 

unclassified  societies,  of  (New  Zealand) 346 

Revenue.     See  Finance. 

River  dredging  for  precious  stones  (Ashanti) 370 

Roads.    See  Highways. 

Robbery,  punishment  for  (Minnesota,  U.S.) 277 

Royal  arms,  use  of,  prohibited  (Natal) 354 

Royal  Commissioners  (Papua) 337-338 

Rubber,  duty  on  export  of  (Malay  Federated  States) 296 

St.  Helena,  Legislation  of 376 

St.  Lucia,  Legislation  of 422 

St.  Vincent,  Legislation  of 423-424 

Sale  of  goods,  receipts  by  bailees  (Ontario) 391-393 

trading  stamps  (Bermuda) 405 

Salmon,  acclimatisation  of  (New  Zealand) 345 

Saskatchewan,  Province  of,  Legislation  of 387-389 

Savings  banks :  amendment  (Antigua) 425 

deposits,  transfer  of  (Trinidad  and  Tobago) 417 

Government,  regulation  of  (New  South  Wales) 307 

interest,  rate  of  (Barbados) 412 

nominee  for  payment  (St.  Luda) 422 

Post  Office,  change  of  name  (Western  Australia)       ....    337 

— -^—  investment,  power  of  (Southern  Rhodesia)  .    365 

transfers  from  (Gold  Coast) 369 

—  trustees,  remuneration  of  (New  Zealand) 345 

Scab,  sheep  affected  with  (NaUl) 3S3 

(Orange  River  Colony) 359 

Scaffolding,  staging,  etc,  inspection  of  (New  Zealand) 348 

Sceneiy  preservation  (New  Zealand) 348 

School    See  Education. 

Scotland  :  crippled  children  in,  education  of  (U.K.) 279-280 

fatal  accidents  and  sudden  deaths  in,  inquiiy  into  (U.K.)  .  282-283 

national  galleries,  trustees  for  (U.K.) 285 

Sea :  fisheries  (New  Zealand) 348 

lifeboats  (British  Columbia) 382 

marine  products,  board  for  (Bahamas) 408 

Seamen's  certificate,  forgery  of  (U.K) 279 

food  (U.K.) 284 

Second-hand  dealers,  licensed,  to  be  (New  South  Wales)         .  306-307 

(South  Australia) 332-333 

Secret  commissions :  prohibition  of  (Tasmania) 317 

Senate  of  Dominion  (Dominion  of  Canada) 380 

Settled  esUtes  (Barbados) 412 

Shares,  tax  on  transfer  of  (Quebec) 397 
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Shearers,  accommodation  for  (Queensland) 313 

Shipping :  agents,  licence  for  (Southern  Rhodesia) 367 

boats,  incompetency  of  licensed  master  or  boatswain  (Western 

Australia) 336-337 

carriage  by  sea,  prohibition  of  dauset  excluding  ne^igenoe  (Fiji)      .     341 

lifeboats  (British  Columbia) 382 

«-^— -  merchant :  deck  loads  (Dominion  of  Canada) 3S0 

load  line  (U.K.) 2S4 

^— ^^  ^— ^^  passenger  boats,  licence  (St.  Vincent)         ....    424 

_ passenger  and  emigrant  ships,  regulations  as  to  (U^)       •    184 

■  pilots,  rules  regulating  (Mauritius) 298 

seamen*8  food  (U.K.) 284 

■ wharves,  obstruction  of  (Hongkong) 292 

missionary  ships,  exemption  from  harbour  dues  (Fiji)  •342 

negligence  of  shipowners  (Gibraltar) 429 

piere  and  wharves  (Montserrat) 4^6-^7 

steamship  and  hotel  service  (Bahamas) 409 

training  ships  (New  Zealand) 344 

Shops:  early  closing  (Fiji) 342 

hairdressers  (New  South  Wales) 306 

half-holidays  (Orange  River  Colony) 356 

Sierra  Leone,  Legislation  of 368-369 

Slavery,  debt  for,  abolition  of  (Federated  Malay  SUtes) 296 

suppression  of  (Gambia) 368 

Small  holdings,  acquisition  of  (Victoria) 318 

Smoking,  juveniles  by,  prevented,  of  (Victoria) 323 

Societies,  registration  of  unclassified  (New  Zealand) 346 

Soldiers.    See  Army. 

Solicitors :  articles,  transfer  of  (Trinidad  and  Tobago) 419 

certificate,  undischarged  bankrupt,  power  of  Registrar  (U.K.)  .    281 

Justices  of  the  Peace  eligible  as  (U.K.) 280 

Solicitor-General,  abolition  of  (Jamaica) 41 S 

Sombrero  Islands  (Leeward  Islands) 428 

South  Australia,  Legislation  of  .        .        .  326 

Southern  Nigeria,  Legislation  of 373-373 

Southern  Rhodesia,  Legislation  of 36s-3^ 

Spirits,  definition  of  brandy,  rum,  etc.  (Commonwealth  of  Australia)         .        .    304 

Stamps  :  exemption  of,  official  receipts  (Mauritius) 298 

Minister  of  (New  Zealand) 348 

trading  stamps,  regulations  as  to  (Bermuda) 40$ 

transfer  duties  (Orange  River  Colony) 357 

(Southern  Rhodesia) 366 

Standard  times  (Mauritius) 297 

Statute  Law  amendments  (British  Guiana) 413-414 

(Ontario) 391-392 

.,^__ reprinting  Act  (New  South  Wales) 305 

'^— (Tasmania) 316 

clerical  errors  (Bahamas) 408 

commission  for  (Saskatchewan) 389 
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■  '  ■■  -  ■■■     — p— (Sierra  Leone) 368 
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(Saskatchewan) 388 

engines,  wood  not  to  be  used  for  (Cypras) 4^ 
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trading  (New  Zealand) 347 
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(Montserrat) 426 
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kerosine  oil  (Barbados) 411 
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(New  Zealand) 350-351 
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—  rubber,  export  (Federated  Malay  States)    ....    296 

security  for  duty  (Malta) 430 
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-  death  duties :  assessment  for  (New  Zealand) 438 
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grant  for  (Bahamas) 4^9 
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SUtes) 277 
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Tribute  (Northern  Nigeria) 371 

Trinidad  and  Tobago,  Legislation  of 417-419 
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Trust  and  trustee :  amendment  of  law  (Queensland) 310 

investment  of  trust  funds  (Orange  River  Colony)  .    358 

public,  appointment  of  (U.K.) 285 

Trust  companies,  reports  by  (Quebec) 398 

Turk's  and  Caicos  Island,  Legislation  of 416 

Unclaimed  lands  (Victoria) 324-325 

moneys  (Victoria) 323-324 

Unemployed,  State  contribution  to  relief  of  (Norway).    And  see  Labour .     272-273 

United  Kingdom,  Legislation  of 279-286 

United  States  of  America,  Legislation  of 274-278 

University  College  for  learning  (British  Columbia) 384 

Toronto,  change  of  name  (Ontario) 39$ 

Usury,  payment  by  instalments  (Quebec) 400 

Vacation,  Supreme  Court,  of  (Ceylon) 290 

Vaccination :  abolition  of  compulsory  (South  Australia)   ....     331-332 

conscience  clause  (Natal) 3S3'-3S4 

parents' responsibility  (Gibraltar) 430 

Vehicles,  name  and  address  on  (Natal) 352 

Victoria,  Legislation  of 318-32 

Village  authorities  (Cyprus) 429 

Virgin  Islands,  Legislation  of 428 

Volunteers  (Federated  lialay  States) 296 

(Gold  Coast) 369 

(Straits  Settlements) 295 

Wages,  industrial  undertakings,  in  (South  Australia)       ....     328-331 

mines,  in  (New  Zealand) 348 

War,  indemnity  for  acts  done  during  martial  law  (Natal) 354 

Wards,  Court  of,  amendment  of  procedure  (Bengal 288 

Water  board  (Transvaal) 364 

irrigation,  consolidation  of  law  (Ceylon) 290-291 

facilities  for  (Orange  River  Colony) 357 

power  supply  of  (New  Zealand) 347 

-— (Switzerland) 274 
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West  Africa,  Legislation  of 566-373 

Western  Australia,  Legislation  of 333-337 

West  Indies,  Legislation  of  408-428 

Whaling  (Newfoundland) 4C4 

— -^—  licence  for  (Dominion  of  Canada) 381 

Widows  and  orphans  fund,  inquiry  (Ceylon) 291 

rates  (Maurititts) 297 

(Hongkong) 292 
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^— —         ■        maintenance  (Victoria) 322 

Wfld  birds,  protection  of  (Ceylon) 290 

Wild  horses,  licence  to  kiU  (British  Columbia) 384 

Will-disposing  power,  abolition  of  restraints  on  (British  Guiana)  .        .    413 

widow  and  children  left  unprovided  for  (New  Zealand)      .  .    350 

(Victoria)        ....    322 
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Wolves,  bounty  for  killing  (Ontario) 392 
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protection  of  (Jamaica) 416 

■  young,  and  children,  detention  of,  in  institutions  instead  of  gaol 

(Tasmania) 316 

Woods  and  forests,  fires,  prevention  of  (Ontario) 395 

(Quebec) 398 

licence  for  cutting  (Northern  Nigeria) 371 

Minister  of,  appointment  of  (Ontario) 390 

reserves  for  (Canada,  Dominion  of) 377 

(Grenada; 420-421 

— ^ (Quebec) 398 

(Queensland) 3U-3»5 

■  sawmills,  restriction  on  erection  of  (Newfoundland)  .        .        •        .  403 

— —  taxation,  exemption  from  (Ontario) 394 

user  of,  by  aliens  (Norway) 273 

Workmen.    See  Labour. 

ZuLULAND,  extension  of  liquor  laws  to  (Natal) 353 


NOTES. 

The  Cemare  in  Oemumy.— The  rules  on  this  subject  depend  to  a  large 

extent  on  State  Law,  and  therefore  are  not  entirely  uniform.    The  variations 

are  not,  however,  of  an  important  nature,  and  the  following  summary  relating 

to  Prussian  Law  will  in  most  respects  also  describe  the  law  of  the  other 

States.    The  Prussian  Constitution  declares,  by  Art.  27,  that  **  every  Prussian 

is  entitled  to  express  his  opinions  freely  by  spoken  and  written  words  or  by 

pictorial  or  plastic  representation  {bildliche  Darstellung) ;  the  censure  shall 

not  be  introduced:  other  restrictions  on  the  freedom  of  the  press  shall 

not  be  introduced  except  by  way  of  legislation."    It  has,  however,  been  held 

that  neither  this  article  nor  the  general  declaration  as  to  the  free  exercise 

of  trades  and  professions  contained  in  s.  i  of  the  Imperial  Trade  Regulation 

Act  (Reichgewerbeordnui^)  stands  in  the  way  of  the  so-called  "theatrical 

censure  "  (see  the  decision  of  the  Prussian  Chamber  Court  of  January  31, 

1884,  Jahrb,  der  K.G,  Entsch,  vol.  iv.  p.  249).    By  virtue  of  s.  32  of  the 

Imperial  Trade  Emulation  Act,  no  theatrical  enterprise  can  be  carried 

on  without  the  licence  of  the  competent  local  authority.    The  permission 

may  be  limited  to  certain  classes  of  pieces  or  certain  classes  of  pieces  may 

be  excluded  from  it.    Thus,  in  Prussia  a  piece  in  which  a  member  of  the 

reigning  house  has  to  be  personated  on  the  stage  cannot  in  any  case  be 

represented  without  special  authority  from  the  reigning  sovereign,  and  pieces 

relating  to  events  belonging  to  biblical  history  are  also  subject  to  special 

regulations.    Apart  from  this,  the  licence  authorising  a  theatrical  enterprise 

is  always  granted  subject  to  the  restriction  that  every  play,  before  being 

put  on  the  stage,  must  be  submitted  to,  and  receive  the  approval  of,  the 

competent  local  authority.    The  decision  of  this  authority  is  not  in  any 

case  final,  and  there  is  always  the  possibility  of  an  ultimate  appeal  to  the 

Supreme  Administrative  Court,  which  is  constituted  by  judges  appointed 

with  the  same  safeguards  as  the  judges  of  the  ordinary  legal  tribunals,  and 

which  has  a  procedure  analogous  in  manv  respects  to  the  procedure  of  a 

legal  tribunal.    A  very  efficient  check  is  therefore  imposed  on  the  eccentricities 

or  prejudices  of  local  officials. 

PnUio  Holidays  in  the  Biituh  Smpize. — ^An  examination  of  the  legislation 
on  this  subject,  says  Mr.  Binwell  of  the  Middle  Temple  Library,  published 
in  the  Times^  shows  that  the  daughters,  as  might  be  anticipated,  are  more 
ready  to  make  holiday  than  the  mother. 
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Iz  ^Arrjr'a  ope  jr^u.g:  ^>1.^ti  vocLd  ippev  to  be  the  eeuenl  alyt- 
4211=.  Zz"^  MTz  \rm  Y-ari  Ittj.  Gcod  Fniiy,  Easter  MondaKf,  Chricaii 
!-.»  i:r  :r-iii*.T  3'  rjc  S:-t-rtxs.  Vjz:Tna  Day,  Dominiop  Daiy.  aad 
L-u*  ^  I'^*  It  KCfee  prr<r3c=s  in  Artior  Dij  hjs  been  added;  and  ±: 
jmtw  rt-:'^:n  .=»  3  ,%. uira  iz.t  Si ^cxir^evaa,  retaian^  the  laws  of  the  Nonh- 
"k  •.«  T=— i:a-je»  rscdc^  :^i2sd  O-*  ^jnrfs  i&^S^  e  i,  «.  19X  ohscnc  Ai 
^  trimsbiai  Iz  ^*:t;DQC  fi  Vii.  c  ^i  of  coane,  owing  to  the  Kasaz 
Zjz:uit^  rrf:;ffftne.  rae  Zd-i^^iri  ase  q:ir%  d^Sinent,  beii^  the  Festhal  d 
r^e  L:  :iLz:n  Aia  **  sczisdiT.  G»d  Fniay,  Easter  Moodaj,  the  Aaoensos, 
JlI  ^a^zzt  I'^f  Cy.cszcz'u  xai  Qirataias  Day;  bat  JAboor  Day  was 
ao:r-t  =  :?«i7    tc  V,:.  c  4,;.  i.  i^ 

Li  ire  .Vsscn^js  IL:«s.:ac«=«ea^  d>5e  is  q:iite  as  much  and  somedces 
sscr?  •oii^taa  1;  sAir  :«:•-  iiy  :  bet  Sew  Sooth  Wales  /Act  No.  15  of  19^: 
ZAs  zuus.  zzA  eai^  j:  red«Tj=^  n^  igr'aSfr  by  discoadxiamg  the  ofaaerrance 
a  A^E.-i«=-sart  lay  'i.TJsarT  rS  .  Eas&sr  Ewe  is  geoexally  a  ho&day,  i2d 
a  ^inr?  :^  :ze  AsfCra^^jA  k;r3ia::3s  s  dut,  as  a  genenl  mk;  the  speciii 
r:ijij.--»  irt  tree  ac  rii*  M x^iay  f:-jw^:ig  the  appointed  daj.  (See  Sew 
S:i---2.  ^ij3  .Vrt  N:.  52  3^  :k^  Qxes^^nd  Sx  8  of  1904,  South  Anstralu 
N:.  f:  %.  i  Zi.srr,i*  .i  X3.  4  of  lyc^^  s.  4,  aad  Vxtoria  No.  1661,  s  2). 
T:e  pncrcr  a  tie  Scxres  s  aoc  q^te  s:ufonii.  New  Sooth  Wales  (Ac 
X:i^  ^  of  :§^:.i  1.2J  =ie  5:^::v^  »  hociays:  January  i.  Good  Fzidar. 
EiiCiT  £r*  E-Lsc-r  Mx^iiy,  rae  Scf-~^*$  b^d^^y,  Acgrst  i»  the  Prbce 
X  - ijsi  nrniiij.  -Ciracais  Day,  aad  December  16.  In  Victofia  (1S9;, 
X:^  :5J4>  iierc  are  2  aci.=i3c  Easier  Taesday,  Janoaiy  a6,  Apdl  21, 
aai  ne  £-«   Tnrscay  a  Sepcesper,  bsit  Aogrist   i   is   omitted     The 

iTJi Ti  ^ZK^  ir7>*ar  to  hiT*  tnKs  reached  in  Qsecnsland  (Nol  8  of  1904)1 

wtjerg  ::2fc2»  «•  5:^Lr:«eci  pcr^c  hiiiays*  In  Maontiiis  (Revised  Ordinaocf 
x^cf.  N:.  4  3  xii: ^  r  s^j  be  asced,  diere are  thirteen  holidays,  jaclnding 
r»D  =  A^iit  arid  two  a  N^Tcciber.  Tac  (^7ym4anders»  howefer;  are 
SL^  ar  r::ci  ±-±  r.=i>er  of  bclj  days  formerly  more  or  less  obserred  is 
£^uz.i  by  csssa:>^c  3t  libccr. 

New  Z^L-L^  his  nirteen  hDl:iay%  inclTiding  the  days  of  the  palroQ 
SLris  of  £.-^.i->i  Scrc-isi  a:::-!  Irdisd  iAct  Na  aS  of  1902).  The  Sooth 
Ar-jc&2  Cc4»:*:.e<  hive  hcLdaj^s  oq  m::ch  the  same  scale  as  the  Canadian. 
I:  ziiiy  be  DXri  Lra:  Ascens^  jq  Diy  is  a  holiday  in  Cape  Cokmy  (Na  j 
a  xifd,  s.  X  ;  >L-\^— .a^  Day  m  Natal  (No.  18  of  1901X  and  Diiigaaa's 
Euy  Dccc:=.>er  it  w  an  eld  D^nch  anniveisary,  in  the  Transvaal  (Na  37  of 
X9C3   1=.!  Or%z£t  Rirer  (Law  24  of  1894)  Colonies. 

Reienisce  cay  also  be  made  to  some  of  the  Crown  Colonies.  The 
hirtr>diy  of  the  Heir-Apportat  is  in  many  pUces  a  holiday.  In  the  East 
the  Cnj^ese  New  Vcar  is  oDserred  for  one  or  two  days.  There  is  generally 
seme  tocal  anniTersiry,  as  for  example  the  setdement  of  Singapore 
(FeorjaiT  6u  and  of  Penin^  lAu^jst  is)  in  the  Straits  Setdement  (Na  xzri. 
of  1902).    0:::er  places  r^uin  the  iniuence  of  an  earlier  possessor,  as 
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Frinidad  and  Tobago  (Revised  Laws,  1903,  vol.  Hi.  p.  136),  where  the 
Dbservance  of  the  festival  of  Corpus  Christi  recalls  that  the  former  once 
belonged  to  Spain.  Thus  colonial  legislation  affords  ample  support  to  those 
who  desire  to  add  another  to  the  number  of  statutory  holidays. 

The  late  Frofeuor  Dembnrg.— The  death  of  Professor  Heinrich  Demburg 

of  Berlin,  in  his  79th  year,  is  a  serious  loss  to  legal  science.     His  Frmssisches 

J^rwatrecMj  his  Pandekten^  and  his  Biirgerliches  Recht  des  Deutschen  Reichs 

und  Preussens^  are  not  only  distinguished  by  wealth  of  material,  but  also 

by  their  plastic  method  of  representation  and  by  their  vivid  and  illuminating 

style.     Some  newspapers  have  referred  to  the  death  of  the  "  uncle  of  the 

German  Colonial  Secretary,"  but  some  day,  when  things  will  be  seen  in  their 

true  proportions,  the  present  head  of  the  German  Colonial  Office  will  be 

described  as  the  nephew  of  that  eminent  scholar  who,  during  one  third  of 

a  century,  was  one  of  the  chief  ornaments  of  the  University  of  Berlin,  and 

who,  as  a  member  of  the  Prussian  Upper  House,  added  distinction  to  the 

deliberations  of  that  assembly. 

The  Somilly  Sooiety.—- A  conference  of  this  Society  is  to  be  held  early 

in  1908  with  special  reference  to  the  subject  of  Capital  Punishment.    Never 

was  there  a  time  in  the  Society's  history  when  it  had  more  interesting  topics 

to  discuss;  never  a  time  when  its  work  presented  a  more  encouraging 

aspect.    Pity  that  the  shade  of  good  Sir  Samuel  Romiily  cannot  be  there 

to  see  the  fruits  of  his  labours  in  the  amelioration  of  our  Criminal  Code, 

the  humaner  spirit  which  pervades  our  prisons  and  punishments.    We  are 

no  longer  satisfied  to  repress  crime  :  we  are  bent  on  getting  at  its  causes,  at 

reforming,  regenerating  the  offender  j  nor  does  it  end  there.    A  new  ideal — 

enshrined  in  the  old  adage  that  ''prevention  is  better  than  cure  " — is  presenting 

itself.    The  young  are  to  be  saved  from  ever  drifting  into  a  life  of  crime  : 

we  see  it  in  the  Children's  Courts  which,  as  Mr.  Bridgwater  pointed  out  in 

the  last  number  of  the  Journal,  are  being  adopted  now  in  almost   every 

civilised  country,  to  secure  young  offenders  from  contaminating  contact 

with  the  depraved.    We  see  it  in  the  State  guardianship  established  by  the 

Probation  of  Offenders  Act,  1906,  in  lieu  of  imprisonment,  to  keep  the 

youthful  offender  away  from  drink  and  bad  companions,  and  to  encourage 

him  to  ''  lead  an  honest  and  industrious  life  " ;  in  the  Borstal  system,  which 

enables  him  to  lead  such  a  life  by  teaching  him  a  trade.    The  radically 

vicious — those  who  furnish  the  class  of  habitual  criminals — are,  after  all,  but 

a  small  minority:   the  bulk  of  criminals  have  taken  to  evil-doing  from 

neglect  or  temptations,  or  simply  to  live,  and  the  chief  aim  now  of  the 

social  reformer  is  to  segregate  the  two  classes,  and  give  each  class  its 

proper  treatment — to  change  the  one,  by  discipline  and  encouragement,  into 

good  citizens :  and  to  see  that  the  other — the  hardened  and  the  irreclaimable 

— shall  at  least  do  as  little  harm  to  society  as  possible. 

The  State   and  the   '' Vnimprovable.^-^The   hardened   criminal— the 
habitual  criminal — ^presents  an  entirely   different  problem.    Such  a  man 
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IIW7  not  be  wk60f  dqwared — he  may  even  own  some  fine  qualities ; : 
he  does  ooc  and  caanoc  rtkxm :  dtitaoMp  has  no  meaning  for  him.  ' 
the  inmates  oC  oar  ooovict  prisons  56  per  cent — so  Sir   Roggies  B-. 
states — have  been  conTicted  fife  times  or  oftener  of  the  graver  offetn 
Thesis  is  a  life  spent  in  and  oat  of  gaoL    For  soch  the  short  seoteiia 
worse  than  useless;  it  is  demoralising.     It  is  not  altogether  die  criisrL 
bnh.    Few  eaployesB  caie  to  take  a  man  who  has  been  in  prison.     Prob. 
he  knows  no  trade  by  which  to  earn  an  honest  tirelihood.     What  z:; 
natural    than  that,  yiekting  to  reddessoess  or   the  criminal  taint  in 
biood,  be  should  foflow  the  line  of  least  resistance  and  rdapae  into- 
old  life  of  crime  ?    Natmal,  no  doobt,  but  it  is  a  state  of  things  wi- 
the State  cannot  afford  to  tolerate,  whidi  it  has  already  permitted  ' 
long,  and  it  b  satis&ctory  therefore  to  find  that  the  Home  Secretar 
to  deal  with  the  matter  next  sesaon.    The  essence  of  die  proposed  sch: 
b  to  give  the  Court  power  to  detain  die  olTendo^  for  a  pnrionged  per:. 
not  ander  the  present  penal  system,  but  some  modified  arrangement,  uncf 
which  he  would   be  forced  to  work,  and,  at  all  events,  be  kept  oir 
mischief    Those  who  have  read  the  recent  reviews  of  legislation  in  t 
Journal  will  have  noted  how  modi  has  been  and  is  being  done  in  .: 
domain  of  agriculture  to  get  rid  of  fruit  and  plant  pests  and  parasites.    Ti 
hahihial  criminal  is  the  pest,  the  parasite  of  our  social  organism,  and  sfs-: 
as   well   worthy   the  State's  attention.    So  at    least   thinks  the  State  ! 
Indiana,  which  has  just  passed  an  Act  providing  for  the  1^  imprisonm- 
of  habitual  criminals  upon  a  third  conviction  for  fdony.    It  has  ventre 
upon  even  more  heroic  legislation  in  providing  (c  915)  for  the  steriliBt: 
of  confirmed  criminals,  idiots,  imbeciles,  and  rapists,  in  cases  that  hi^ 
been  pronounoed  '^  unimprovable.''    The  decision   in  these  cases  is  id 
to  a  committee  of  experts  made  up  of  the  chief  physician  of  the  insdtati: 
and  two  skilled  surgeons  of  recognised  ability,  together  with  die  boi: 
of  managers.     **  Dooe  disce  aut  discede  "  was  the  motto  which  Dean  Cok 
inscribed  on  the  walls  for  the  scholars  of  PauL    It  is  a  motto  which  xl 
State  may  well  take  for  the  teaching  of  its  dtizens. 

Xhe  ¥iows  sf  the  Iki^iih  (bvts  M  to  Xnnsh  Oonditiima  of  Mai^^ 
The  recent  case  of  Ogdem  v.  Ogdem^  owing  to  the  somewhat  complicated  stsi 
of  facts  under  which  it  came  before  the  Courts,  has  aroused  a  considerab: 
amount  of  public  interest,  but  the  decision  of  the  only  serious  legal  quesdis 
involved  in  the  case  could  not  have  surprised  anybody  who  is  &miliar  wid 
the  authorities.    The  main  question  as  stated  in  the  judgment  of  the  Coi 
as  rq)orted  in  The  Times  (34  Times  LJt.  on  p.  96)  was  '*  whedier  or  not 
marriage  taking  place  in  England  between  an  English  subject  domiciled 
England  with  a  foreigner  temporarily  residing  in  this  country,  which  it 
not  disputed  would  be  held  in  England  to  be  a  valid  marriage,  if  celi 
between  two  inhabitants  of  this  country,  ought  to  be  hdd  invalid  on  th 
gnmnd  that  the  fordgmr  was  fy  the  statute  law  of  his  cmmtry  subjeOd  ^ 
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^  necessity  of  complying  with  certain  formalities  in  order  to  be  at  liberty  to 
tcr  into  the  marriage,^* 

The  phraseology  of  this  sentence,  as  it  appears  in  the  report  from  which 
^  have  quoted,  is  open  to  some  criticism,  and  it  ought  also  to  be  under- 
3od  that  the  Court  when  thus  formulating  the  question  did  in  fact  assume 
iSLt  the  absence  of  the  consent  required  by  French  law  did  not,  in  the  view 

^English  law,  amount  to  more  than  non-compliance  with  a  formality,  but 
is  clear  that  no  conclusion  can  be  drawn  from  Ogden  v.  Ogden  as  to  the 
iect  of  any  personal  disability  imposed  on  one  of  the  parties  by  the  law 
f  his  or  her  domicile,  other  than  the  disability  created  by  the  essence  of  the 
>rssent  required  by  French  law.  If  the  Court  had  decided  that  such  a 
isability,  in  the  view  of  English  law,  invalidated  a  marriage  which,  but  for 
ich  disability,  would  have  been  valid,  it  would  in  effect  have  overruled  the 
rinciple  of  Simonin  v.  Mediae  (2  Sw.  and  Tr.  67)  as  explained  and 
ffirmed  by  Sottomayer  v.  Barros  (3  P.D.  i,  7). 

We  must,  however,  add  that  some  of  the  expressions  of  opinion  contained 
1  the  judgment  travel  far  beyond  the  limits  indicated  in  the  passage  quoted 
bove,  and  that  these  expressions  of  opinion  will  materially  add  to  the 
lifficulties  of  the  practitioner  who  has  to  advise  on  the  effect  given  by 
English  Courts  to  an  impediment  to  marriage  imposed  by  foreign  law,  or 
)i  the  jurist  who  tries  to  find  some  coherence  and  logical  order  in  the  rules 
LS  to  the  conflict  of  laws  established  by  judicial  decisions.  We  hope  to 
leal  with  this  subject  more  fully  in  our  next  number. 

The  Status  of  Hatual  Cliildre]i.~To  those  who  are  watching  with 
nterest  and  anxiety  the  assumption  by  the  State  of  so  many  of  the  duties 
vhich  once  devolved  upon  the  family,  few  books  are  more  instructive 
han  that  by  M.  Maurice  Travers  on  La  Puissance  patemelle.  He  has 
recently  published  a  supplement  describing  and  explaining  the  Law  of 
fuly  2,  1907.  The  principle  of  that  measure — the  supplement  to  others 
of  like  tendency — is  to  place  parents  of  recognised  natural  children  in 
&11  respects  in  the  same  position  to  them  as  they  should  to  legitimate 
children.  We  may  refer  to  the  character  of  recent  legislation  in  Saskatchewan 
to  show  that  in  countries  far  apart — in  Canada  as  well  as  France — there 
is  a  movement  towards  placing  illegitimate  children  in  a  very  different 
position  from  that  hitherto  given  to  them.  We  are  not  without  hope  that 
some  contributor  will  describe  the  various  stages  in  the  remarkable 
changes  which  have  taken  place  as  to  their  status. 

Lotteries  in  England  and  America.— A  lottery  is  a  distribution  of 
prizes  by  lot  or  chance;  so  say  the  lexicographers,  and  following  this 
definition  the  Courts  here  have  held  that  if  a  competition  is  decided  by 
skill  and  judgment,  then  it  is  not  a  lottery.  The  diflSculty  is  that  in  most 
cases  of  competitions  it  is  a  mixed  matter.  There  is  an  element  of  skill, 
and  there  is  an  element  of  chance,  and  it  is  at  this  point  that  English 
and  American  law  diverge,  as  a  recent  case  {Waite  v.  Press  Publishing 
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AM'^Mhym,  155  Feded  5S  [CCiL^  jDMtitw.  In  g ngfand  it  hi  been  b&L 
bv  t.V!  C>J7t  of  Appeal  (i7«//  v.  C«r  [1899^  i  Q.Bl  198),  forinsUnct 
*"  t^i:  aa  o&a  Vf  a  ii««spAper  of  a  aiooey  prise  ibr  a  oorrect  predicti:^  :: 
Lie  ai-n^<r  'li  berths  and  deaths  ki  Lrmdon  doling  a  narnrd  week  is  n: 
a  »>ctcTT  *  ^  The  resoX"*  cud  Lord  jottioe  A.  L.  Smith  in  giviqg  jodgmeoi 
**  ir:«ri-is  Ur^elv  on  chaooe,  bat  doC  cndfdy.  There  is  an  element  r 
M.L  m  the  m  ^jitt,  depettieot  on  the  invodgation  of  the  letnms  for  prer::us 
yeirv  and  tfte  crxisiderati xi  of  the  infiraw  of  the  popnlaiioa^  the  dea±' 
rate,  and  scch  hke  itansncal  invcitigation  * ;  ao^  too.  onr  Courts  have  held 
there  B  aa  e>nient  of  judgment  in  '"spouiqg*  the  winner  of  a  hors- 
nee  vh.:h  prrtex&ts  such  a  compecitkMi  being  a  lottery  {C^tmmamda  ▼.  A^ 
i^f,4o  LJ  H.C  116K  In  the  American  case  abofeieferred  to  the  £Kts  vers 
si!xi.ar  to  HaU  ▼.  Cax'.  a  prise  was  offered  bf  s  periodical  to  a  petsoc 
who  should  suboitt  the  nearest  oorrect  etfimatr  of  the  popoiar  fote  fcr 
the  Pm:ienor,  and  should  at  the  same  time  sobscribe  to  the  periodiciL 
The  Aoiencan  Gxm  heki  this  to  be  a  lottery,  and  it  did  so  on  the  gitKii^i: 
tku  chx;^  there  mkht  be  an  element  of  dull  in  arriving  at  the  cxmt^ 
res:ilt,  chance,  not  skill,  is  ikg  d^mdnmmt  fatUr,  A  oompetitar's  ^oraoce 
of  an?  of  the  causes  which  will  determine  the  exact  result  desired  mod 
leave  the  correctness  of  his  estimate  dependent — in  the  last  analysis,  so  t^ 
Coon  scents  to  hate  thoo^ht^on  chance.  In  other  words,  it  is  gness  w^ 
w::h  a  minirnjoi  of  cakralation  thrown  in.  Our  Enghsh  doctrine  on  tb£ 
subject,  as  Laid  down  in  HaU  v.  Cm:,  lets  in  all  the  mischiels  of  the  lottery ; 
and  how  great  these  mischie£i  are,  bow  widespread  and  powerfixl  is  the  passiot 
of  cjpidity  which  this  sort  of  disguised  gamMing  can  exdte,  is  shown  in  ok 
recent  Limerick  erase,  and  the  figures  quoted  by  the  Postmaster-General  s 
to  the  number  of  sixpenny  postal  orders  taken  oat — ^5,772,000  in  tiirec 
months.  It  is  only  6ur  to  add  that  B€r.  Justice  Stirling's  able  and  ezhanstiw 
judgment  in  the  '^  Missing  Word  Coa^>etition"  {Barday  ▼.  Fearsom  [1895], 
9  Cb.  154)  approximates  mudi  more  nearly  to  the  American  point  of  riev. 

K  Saaaalt  aai  ihs  Ssbsl  PiiHL— There  will  be  general  satis&ction  that 
the  Nobel  Prize  of  Peace  has  been  awarded  by  the  Nobel  Committee  to 
M.  Renault,  the  distinguished  French  Jurist  For  very  many  years  be 
has  been  a  prominent  figure  in  all  oongreamt  or  confeences  in  which 
questions  of  International  Law  have  been  discoaaed.  He  recently  played 
at  the  Hague  a  very  important  part,  and  his  report  on  die  scheme  £x 
an  International  Prize  Court — a  report,  by  the  way,  which  argues  for  the 
establishment  of  an  International  Prize  Court  of  ^ipesl  without  waiting  for 
a  Prize  Code — is  perhaps  the  most  valuable  literature  which  the  Conference 
produced.  Even  more  valuable  than  his  legal  works  are  his  many 
services  as  an  International  Jurist,  a  mediator  between  conflicting  systems, 
and  an  agent  of  fusion  and  harmony.  He  is  a  type  of  a  Jurist  rare  to-day, 
but  one  much  needed  if  international  arbitnttion  is  to  succeed  in  matten 
as  to  which  national  feelings  are  strong. 
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A  litanry  of  Oompaiativo  Law.— The  Times  of  December  26  contains 
in  article  on  this  subject  well  worthy  of  attention.    The  writer  begins  by 
>ointing  out  the  growing  appreciation  kA  the  importance  to  useful  legislation 
>f   a  knowledge  of  the  laws  and  practices  of  other  countries,  and  he  quotes 
;he  words  of  die  Home  Secretary  to  the  International  Association  of  Labour 
Legislation,  that  such  knowledge  is   of  ''  enormous  advantage "  to  a  ny 
3rovemment  undertaking  mdustrial  legislation.    It  is  significant,  too,   he 
notes,  how  many  Parliamentary  and  Departmental  Reports  and  Returns  now 
comprise  an  account  of  the  law  and  the  practice  on  the  particular  matter 
prevailing  in  different  parts  of  the  Empire  or  in  foreign  countries.    The 
Motor  Car  Commission,  the  London  Traffic  Commission,  the  Income  Tax 
Inquiry,  the  Special  Inquiries  of  the  Board  of  Education  as  to  the  age  at 
which  compulsory  education  begins  in  foreign  countries,  or  the  feeding  of 
poor  children,  the  State  subsidizing  of  theatres,  are  but  a  few  notable  instances 
of  the  new  method.    So  far,  so  good ;  but  one  thing,  as  the  writer  goes  on  to 
point  out,  is  still  lacking  to  the  adequate  study  of  comparative  law,  and  it  is  a 
Library.    That  is  a  fact  of  which  this  Society  has  never  lost  sight,  and  which 
it  has  made  efforts  from  time  to  time  to  remedy.    The  abstract  and  brief 
chronicle  which  it  publishes  annually  of  the  vast  volume  of  l^slation  in  the 
Empire,  of  the  United  States,  and  of  some  foreign  countries,  is  interesting  and 
instructive  as  a  survey ;  but  for  those  who  would  study  thoroughly  any  topic  of 
comparative  law  it  is  indispensable  that  they  should  be  able  to  consult  the 
Acts,  the  Ordinances,  the  Codes  themselves,  the  reported  decisions  of  the 
Courts,  the  works  of  the  textbook  writers,  commentators,  historians,  and 
jurists,  l^al  pamphlets  and  reviews  (often  containing  most  valuable  matter) 
from  all  parts  of  the  world  ;  Blue  Books,  White  Books,  Yellow  Books ;  in  a 
word,  the  whole  literature  of  the  law,  collected  together  in  some  conveniently 
central  building,  catalogued  and  made  freely  accessible  to  all  boni  fide 
students.    At  present  there  is  nothing  which  fiilfils  this  ideal.    The  Foreign 
Office,  the  Colonial  Office,  the  Inns  of  Court,  the  Law  Society,  the  Bar 
Library,  the  Royal  Colonial  Institute,  the  London  School  of  Economics, 
the  British  Museum,  have  each  of  them  a  certain  amount  of  comparative 
law  literature,  which,  pooled— if  that  were  possible,  which  it  is  not — ^would 
make  a  worthy  library,  but  no  one  of  them  possesses  a  collection  which  can 
be  called  in  any  sense  complete  or  adequate,  and  even  were  they  complete  or 
adequate,  most  of  these  collections  are  accessible  only  to  members.     Mean- 
while, the  French  Soci^t^  de  Legislation  compar^e — ^the    pioneer    in  this 
work—has  a  library  of  no  less  than  40,000  volumes  I 

Mr.  Sidney  Webb,  in  a  letter  to  the  editors  of  this  Journal  on  the  above 
topic,  says:  "The  admirable  article  in  to-day's  Times  ought  to  bear  firuit. 
If  only  some  one  would  find  ^^20,000  there  could  be  built  an  admirable 
central  library  next  the  London  School  of  Economics,  on  the  site  still 
vacant,  but  not  likely  to  be  long  available. 

"  My  second  suggestion  is  more  modest.  Could  we  noi^fauU  de  millionaire 


4r»  KOTES 

^'^-'X  tb«  priic.'it  csatioo  of  ■eparilr  actrribes  and  irjflnrt!  ccZr: 
a*.:  r-^-rr  ::  v<  %  umiic/  cmiAlogmc,  kept  k)r  csrrent  lae  en  ori  1 
^-  -^  £':i  — -'-  ^  pr=itcd»  at  each  pwy:r=ti3n;  pervxiicilly  pcbl.if:  i 
1..  :  <icct  .li.  :3  fcnv  as  uicfal  btbIx>gr3Lpciies»  and  maictained  :-  ,:x 
^ 'T.  1  }  .-.:  :.<L=j:iee?  In  this  vxf,  thoc^  aa  inqmrer  mipt  h: 
^ ;  i^  tvD  or  trjT«  depos  :ane%  he  woold  at  mnj  nte  knov  at  oq2?  rj 
vAs  iT2.^i^  a  al  LocdoQ.  And  to  soch  a  jotnt  oooumtzee  Ci.ii 
a:ui  F:rr.fs  Govemscsia,  and  oar  ovn  Depaxtnmts.  mi^  gtadzillf  se:. 
=..:.:( — t2e  >.oi:  cooziinee  difinbc&ng  wfaatever  it  tfaos  got  amon:  i 
ri:rc5<r^:^d  irsr:rut:3cs,  according  to  their  several  specialities.* 

Ai  Lwyv  aai  Ite  L^priatv  im  Amhmb. — ^^  Whj  are  ve  hert- 
w.-i  -.1^  r'-r^-irr.:  sf  the  Amencan  Bar  Asvyiatioo — the  Hod.  A  ?«:£:' 
LI.  I  «  i:  ^  reces:  aercn^     '^  We  are  here  hrrjii^e  we  have  idols. . . 
dr.  J  r:.3  \r^  cfora  oe  a  peo^  to  attaai  high  ideals   can  tnic  ?r?r^' 
TT>^z    •   azi  be  wess  oq  to  diia  thai  the  lawyer  in  America  does  :ir- 
ijr  f^.i  tr.e  pr:*r^s&&,  the  nealisanoa  of  such  ideals,  than  the  legisxr 
w:?  »     *>r:j.-ac   nc  a-a  of  the  lawyer  \s  to   emphasiae  those  prj:r.:::5 
V  r-^    v:  itr  n*  narse  of  the  Comaon   Law,    exptCA^    the  genizs.  re 
L:.-  -s.  1.-^  u.t  c.is::=a  jf  th*  peopic,  whida  he  at  the  root  of  the  nje::JL 
»£.  v:.:^  £x  t:]e  <n'','Urd  of  justice,  and  so  approximate  more  xiear> :: 
lie  r.ir:ca.  o^a.  t=.i£  w^iat  Lord  Campbell  called  ^the  erode  f^'^r^-r^-^ 
Of  r:  t  Lcr.ij^-rc    Is  jri^e-mide  laws^  so<aIled,  the  aim  of  hoth  C^r 
xz't  :c   r : :  r.^i  is  to  w^rk  oct  this  ideal  of  national   justice,  but  to  vx& 
£  icr  r^  It  — -r  .:,  sjt  by  rnir^g  it : 


T"-;   f.^:r.:c  of  tie  >rsjtar  is  scpplementaiy  to  that  of  the  Jcdgi 
Kj  s::-^^^.  X  5ii:»-i  scr^e,  to  ascertain,  to  interpret,  and  to  fbnnulia 
^2i*  as:  -Til  :ra^  t^i  cr:  v-^  bit  und^dsed  and  imperiect  effbcts  of  a  people 
r:   rr=:*-i  iijc  iircts  of  their  laws  or  costoms:  and  thi  the  legfshrx 
srrrc  zi'Ti  -:cs  sorrsssr^Ir :  c3ce  ottcn  he  £uls  to  da     Perhaps  he  mii- 
~-^r:rrts  irs  w-^    of  trie  pecpe;  perhaps  his  objective  may  be  right  bu: 
r:>  z^::^:oi  .t::*:^5e.:  e:   per^irs  he  pcshes  his  Bill  in  the  interest  of  2 
r»:»  i-rj.  n^rs^r^^cc ;  i^^riips  he  presents  it  in  ignorance  of  htt  sabject, 
t-  v.r  irra:^  or  e^es  r^'jwf£  gain.    As  an  instance  of  die  mass  d 
n  i^:-!-;^  :c5  V*t^  t'»^  ±e  Pr«sic=t  of  the  Bit  Assodatioa  states  that  oaiy 
U.S   t-iT  tii  v.-r«^5r:>.x  cf  New  York  Sate  felt  himsdf  constoined  as  a 
rnr^-^jr  r  :o5  iiv-r-r  tr  tsc?  cot  jess  than  4&4  Bills.    No  vronder  that  oce 
jt  i^:  *w£:^  cf  tr^  A=>£r«32  Bar  Assocatfion  is  to  "derate  the  standard 

flf  Cfil  ¥iinM^     III  Dr.  ¥niTniUn  Nenstadf s  Kritis^kc 
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^iudien  zum  I*amilienrechi  is  a  very  instructive  study  of  the  history  of 
legislation  in  regard  to  civil  marriage.  He  points  out  that  the  facile 
innovator,  Joseph  II.,  influenced  by  the  suggestion  of  Pufendorf,  was  the 
first  to  embody  in  legislation  (Law  of  January  16,  1789)  the  principle  that 
marriage  is  a  civil  contract.  This  was  quickly  followed  by  the  Frael  Law 
of  1791,  the  Prussian  Londrecht  of  1794,  and  the  Bodem  Law  of  1807. 
In  Dr.  Neustadt's  learned  account  of  the  views  of  philosophers,  theologians, 
a.nd  lawyers,  from  the  time  of  the  Codes  to  that  of  Schophenhoues,  it  is 
xnade  clear  that  a  remarkable  departure  was  made  by  the  writings  of  Luther, 
^^ho  took  up  a  position  which  Dr.  Neustadt  describes  at  length.  Interesting, 
too,  is  his  criticism  of  the  attitude  of  the  framers  of  the  German  Civil  Code 
to  this  institution,  and  to  which  they  had  no  clear  juridical  conception  {eine 
einheitliche  Grundlage). 

Compulsory  Intematioiial  Piiroha8e.--Professor  Gregory  discusses  in  the 
harvard  Law  Review  an  interesting  question  of  growing  importance  under 
the  head  of  "  Expropriation  by  International  Agreement."  Often  a  work  of 
great  consequence  to  one  State  cannot  be  carried  out  without  trenching  upon 
the  rights  of  another  State.  In  America  this  question  frequently  presents 
itself;  one  State  of  the  Union  may  need  public  work,  e^.  water  supply,  or 
disposal  of  drainage,  which  cannot  be  carried  out  without  the  consent  of  an 
adjacent  State.  A  similar  class  of  questions  may  arise  between  independent 
States.  Dr.  Gregory  seems  to  have  no  doubt  that  one  day  provision  will  be 
xnade  for  such  difficulties.  "  Very  great  interests  required  the  Suez  Canal. 
The  concessions  for  it  were  fortunately  got  \  but  if  they  had  been  denied, 
ought  the  great  interests  to  be  sacrified  to  the  small  or  compelled  to  get 
the  concessions  by  force  or  overawing?"  As  to  the  Panama  Canal,  he 
asks  "whether  a  beneficial  project  of  world-wide  importance  ought  to  be 
absolutely  defeated  if  a  local  power  denies  such  concessions  " — questions 
which  suggest  a  dangerous  extension  of  the  power  of  the  great  States  of  the 
world.  Dr.  Gregory  is  hopeful  as  to  the  future ;  **  even  the  difficulty  between 
nations  that  has  been  spoken  of  may  be  modified  and  perhaps  removed  by 
general  treaties  which  allow  rights  of  neutral  dominion  in  foreign  territory  for 
important  public  service  corporations,  even  if  they  do  not  concede  territory 
or  jurisdiction." 

A  Wahainaii  Series  of  Law  Seporti. — From  the  Bahamas  comes  the  first 
number  of  a  new  and  promising  series  of  Law  Reports,  edited  by  a  member 
of  the  local  Bar,  Mr.  Kenneth  Solomon.  Such  reports  are  of  value  fi-om 
every  point  of  view.  To  the  outside  world  they  discover  what  is  going  on 
in  the  Bahamas  Courts,  and  often  furnish  useful  analogies.  They  help  to 
settle  the  local  law  and  practice.  They  are  a  challenge  to  criticism,  and  so 
have  a  stimulating  effect  on  the  Judges.  It  is  a  very  varied  jurisdiction 
which  is  represented  in  these  Reports — Equity,  Common  Law,  Admiralty, 
Magistrates'  Cases,  and  Cases  in  Chambers.  Among  many  decisions  of 
interest  we  note  one  adopting    the  principle,  now  well  established  here, 
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that  a  verdict  ts  not  to  be  interfered  with,  as  against  die  weight  of  evidence, 
unless  it  is  perverse  in  the  sense  of  being  one  which  twdve  leasonaUe  tdcl 
could  not  properly  have  found.  The  case  was  a  good  example  of  the  nik 
It  involved  a  question  of  title  to  some  **  bush  **  land  in  the  Isbnd  The 
focus  in  quo  had  been  inspected  by  the  jury — a  special  one — accompaeied 
by  the  Chief  Justice,  the  counsel  to  the  parties,  and  the  Sorveyor-GeDcril 
A  series  of  specific  questions  had  been  submitted  by  the  Chief  Jusdce 
to  the  jury,  and  specifically  answered  by  them.  There  was  no  question  d 
law  in  the  case.  There  were  no  special  circumstances^  as  in  the  Aastralian 
case  of  Aitkin  v.  McMtchan  [1895],  A.C.  310,  and  the  New  Zeahsd 
case  of  Ciouston  &  Co.  v.  Corry  [1906],  A.C.  12a.  In  such  a  case  it  mo^Ai 
be  pessimi  exempli  to  order  a  new  trial.  The  jury  are  the  constitctioQal 
judges  in  questions  of  fact,  and  their  verdict  ought  not  to  be  set  askie 
unless  it  is  given  in  the  face  of  such  a  piepondoanoe  of  evidence  on  the 
other  side  as  to  make  it  perverse. 

Spain  and  Litanational  Law.— In  the  volume  just  published  by  M. 
Rafael  de  Labro,  upon  Ei  InstihUo  Intemadonal^  diere  is  much  infomnstiop 
not  only  with  respect  to  the  work  and  constitution  of  the  Institute,  but  also 
as  to  the  international  action  on  the  policy  of  Spain.  It  is  a  £ault  on  the  part 
of  erudite  modem  writers  that  they  do  not,  in  reviewing  the  diplomatic  histoiy 
of  Europe,  sufficiently  dwell  upon  the  past  of  Spain.  Our  author's  ^atemeot 
on  the  subject  will  be  instructive,  even  to  experts.  The  review  begins  with 
the  treaty  of  Barcelona  in  1493 ;  it  is  continued  until  the  end  of  hst 
century.  It  brings  into  relief  what  is  apt  to  be  forgotten,  the  large  and 
important  part  which  even  in  modem  times  she  has  played  in  diplomtcy. 
Even  more  interesting  are  the  proofs  idiich  he  gives  of  the  present  activity 
and  interest  in  international  law  on  the  part  of  Spanish  jurists,  and  the 
influence  which  they  still,  in  conjunction  with  their  brethren  in  South  Amerka, 
exercise  upon  its  development 

Home  Bale  in  Law-Teaehiag. — Professor  Rales  contributes  to  The 
Harvard  Law  Review  an  article  on  *'  The  Evolution  of  the  Case  Book." 
Quite  apart  from  his  suggestion  as  to  legal  education,  it  is  interesting  as 
showing  how  in  America  the  State  Courts  are  proceeding  on  lines  of  tiieii 
own,  and  are  guided  more  and  more  by  their  own  precedents.  Professor 
Kales  cites  the  following  statement:  ''Fifty  years  ago  thirty-six  per  cent 
of  the  cases  cited  by  the  Court  of  Appeal  of  New  York  were  from  other 
jurisdictions,  and  nearly  two  per  cent  were  English.  To-day  but  seventeen 
per  cent  are  from  internal  New  York,  and  but  one  third  of  these  bad  to 
do  with  constitutional  law  and  bankmptcy."  So  much  is  Professor  Kales 
struck  by  the  growth  of  State  law  that  he  thinks  that  the  Harvard  Law 
School  Case  Book,  the  work  of  Professor  Langdeli,  should  be  superseded 
by  books  based  upon  the  decisions  of  local  Courts — ^in  other  words,  that 
local  law  should  be  made  the  basis  of  the  law  school's  r^ular  worL 
Not  to  mention  many  other  objections  to  this  course,  there  is  force  in 
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X^rofessor  Wambough's  criticism,  that  the  student  can  rarely  predict  where 
lie  will  spend  his  professional  life,  and  that  if  he  is  distinctly  successful 
be  will  deal  with  business  in  all  parts  of  the  United  States. 

Anest  tosr  Breach  of  a  Byelaw.— The  validity  of  byelaws,  railway 
and  municipal,  is  a  common  topic  of  controversy  in  our  Courts,  but  it 
seldom  involves  such  high  matters  as  the  liberty  of  the  subject,  as  was  the 
case  recently  in  Natal  (ZofCP&r  &  Co.  v.  Pietermaritzburg^  27  N.L.R.  298). 
Four  natives  there,  employed  in  printing  works  at  Pietermaritzburg,  were 
summarily  arrested  for  breach  of  a  municipal  byelaw  prohibiting  any  dis- 
turbance of  the  peace  by  shouting,  quarrelling,  or  collecting  a  crowd.  There 
livas  no  doubt  that  the  natives  had  broken  the  byelaw  by  shouting,  etc.; 
it  was  over  their  summary  arrest  and  the  municipal  byelaw  authorising  it 
that  the  forensic  battle  waxed  hot  The  byelaw,  it  was  contended,  was,  within 
the  meaning  of  the  Municipal  Corporation  Law,  "  repugnant  to  the  general 
spirit  and  intent  of  the  laws  in  force  "  in  the  Colony,  and  therefore  bad ;  and 
this  contention  might  have  been  well  founded  if  the  Municipal  Corporation 
Law  in  question  had  not  expressly  authorised  the  Corporation  to  empower 
its  oflScers  to  summarily  arrest  persons  contravening  its  byelaws.  In  the 
face  of  this  provision,  which  the  byelaw  merely  recapitulated.  Bale,  C.J., 
and  Broome,  J.,  did  not  see  their  way  to  holding  the  byelaw  ultra  vires,  though 
another  member  of  the  Court — Beaumont,  J. — did.  In  the  latter's  view  the 
byelaw  was  unreasonable  and  bad,  and  "  contrary  to  the  spirit  and  intent  of 
the  law,"  because  it  would  lead  to  the  tyranny  of  citizens  being  liable  to 
summary  arrest  for  breach  of  some  four  hundred  ''  artificially-created  offences." 
But  while  thus  disallowing  the  byelaw,  he  did  not  disagree  with  the  conclusion 
at  which  the  Chief  Justice  had  arrived — upholding  the  conviction  of  the 
natives — being  of  opinion  (as  was  also  the  Chief  Justice)  that,  apart  from  the 
Municipal  Corporation  Law,  the  arrest  was  justified  by  s.  a  a  of  an  Ordinance 
of  1845,  under  which  "all  ofiScers  of  the  law  proper  for  the  execution  of 
criminal  warrants  shall  be  and  are  hereby  authorised  and  required  to  arrest 
every  person  who  shall  commit  any  crime  or  breach  of  the  peace  in  their 
presence."  Summary  arrest  may  seem  formidable  to  the  modern  citizen, 
but  those  who  read  Miss  Mary  Bateson's  Borough  Customs  will  find  that 
the  municipalities  of  those  early  days  had  much  more  drastic  modes  of 
dealing  with  offenders  against  law  and  order. 

Sebentnret  to  Bearer  in  South  AMoa.— Debentures  to  bearer  have,  ever 
since  the  decision  of  Mr.  Justice  (now  Lord  Justice)  Kennedy,  in  Bechuana^ 
land  Exploration  Co,  v.  London  Trading  Bank  ([1898]  a  Q.B.  658),  been 
recognised  in  this  country  as  negotiable  instruments.  The  question  of  their 
negotiability  in  Cape  Colony  has  recently  been  raised  in  a  case  oi  African  Bank- 
it^  Corporation  V.  Official  Liquidator  of  the  Grand  Junction  Railway^  Limited 
The  debentures  in  question  were  debentures  to  bearer,  covered  by  a  bond 
The  Cape  Colony  Act  which  regulates  these  matters,  No.  43  of  1895,  ^^^'^ 
not  in  terms  decbure  that  debentures  payable  to  bearer  are  to  be  deemed 
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negotiabU  instruments,  but  it  endows  them  with  some  of  the  qualities  which 
are  peculiar  to  negotiable  instruments,  and  the  Chief  Justice,  Sir  Henry  de 
Villiers,  was  of  opinion  that  every  reason  which  originally  existed  for  attaching 
the  quality  of  negotiability  to  a  recognised  negotiable  instrument  would 
equally  apply  to  the  debenture  in  question.  The  circumstances  of  the  case 
illustrated  the  hardship  which  would  have  resulted  from  holding  otherwise. 
The  Railway  Company,  after  creating  under  its  powers  a  series  of  debentures 
to  bearer  and  issuing  some  of  them,  had  ceded  its  undertaking  to  third 
parties,  and  had  covenanted  with  such  third  parties  not  to  issue  any  more 
debentures  of  the  series.  Despite  the  covenant,  the  Company  did  issue  more, 
and  they  came  into  the  hands  of  the  plaintiff  bank  as  equitable  mortgagee  by 
deposit  without  notice.  But  this  innocency  would  have  been  of  no  avail 
if  the  debentures  were  not  negotiable  instruments.  \s  choses  in  action  the 
Bank  would  still  take  them,  subject  to  equities.  No  evidence  of  mercantile 
custom  was — as  in  the  English  case — given  or  called  for :  the  Chief  Justice 
seems  to  have  decided  the  point  as  a  matter  of  law. 

Cy  pris  Boetrine  in  India. — A  recent  case  in  the  Bombay  Law  Reporter,  re 
Hovmasji  Framji  Warden,  contains  a  valuable  judgment  by  Mr.  Justice 
Davar  on  the  application  of  the  cy  prbs  doctrine  to  charitable  gifts.  The 
gift  in  question  was  by  a  wealthy  Parsee  merchant  for  the  erection  of  a 
"large,  commodious,  and  comfortable  hall,  for  the  purposes  and  use  of 
Parsees  professing  Zoroastrian  faith."  For  this  object  he  bequeathed  a  sum 
of  Rs.55,000  to  trustees,  with  a  further  sum  of  Rs.  10,000  for  the  upkeeping 
of  the  hall.  When,  however,  the  trustees  came  to  carry  out  the  terms  of 
the  trust,  and  had  purchased  a  site,  they  found  the  amount  quite  inadequate 
for  the  erection  of  a  hall  such  as  that  contemplated  by  the  testator ;  the 
only  way  in  which  the  scheme  could  possibly  be  made  practicable  was  by 
selling  part  of  the  land,  letting  the  rest  to  a  tenant  if  any  could  be  found, 
and  accumulating  the  residue  of  the  funds  for  a  number  of  years.  The  dis- 
couraging feature  of  the  situation  was  that  by  the  general  consent  of  the 
Parsee  community  in  Bengal  no  hall  was  wanted;  there  were  plenty 
already.  What  was  wanted  was  a  hospital  for  the  benefit  of  the  Parsee 
community,  and  the  point  was  thus  neatly  raised,  whether  the  Court  would, 
under  the  cy  prhs  doctrine,  sanction  the  gift  being  diverted  to  an  object 
different  from  that  designated  by  the  testetor.  On  this  point  the  English 
authorities  give  no  very  clear  guidance.  Lord  Eldon,  as  might  be  expected, 
was  for  adhering  strictly  to  the  particular  objects  pointed  out  by  the  testator, 
but  Mr.  Justice  Davar,  after  a  very  careful  review  of  the  authorities,  sums  up 
the  result  by  saying  that  the  Court  will  call  in  the  assistance  of  the  cy  pr&s 
doctrine  when  it  finds  that  the  attainment  of  the  original  objects  is  im- 
practicable  infact^  or  that  it  would  be  impolitic  to  carry  out  the  original  object 
literally,  so  the  hospital  replaces  the  hall.  This  is  a  conclusion  which 
strongly  commends  itself  to  common  sense. 

«SooiAlist'*   and  its   Connotation.—- A   newspaper   calling   a    man   a 
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"  Socialist "  is  not  by  itself  defamatory.     So  the  Supreme  Court  of  New  South 
Wales  has  recently  decided ;  and  it  is  just  as  well  it  should  be  so,  seeing 
bow  freely  that  word  is  banded  about  nowadays.    But  the  word  may,  with  a 
context,  convey  an  innuendo  making  it  defamatory,  and  this  is  what  the 
plaintiff  in  the  New  South  Wales  case  {Slater  v.  Daily  Telegraph  Newspaper 
Co,)  contended  it  did  there.    He  (the  plaintiff)  was,  for  the  second  time,  a 
candidate  for  a  seat  in  the   Federal   Parliament,  and   with  reference   to 
his  first  candidature  the  defendant  newspaper,  which  was  an  anti-Socialistic 
organ,  wrote,  "  The  Socialistic  candidate  " — meaning  the  plaintiff—"  at  the 
last  Federal  elections  polled  only  ninety  votes."    It  then  went  on  to  denounce 
Socialism  in  a  series  of  articles,  of  which  the  following  is  a  specimen : 
*'  Before  polling  day  it  is  the  duty  of  every  constituency  where  a  Socialist 
candidate  is  up,  to  depute  one  of  its  most  determined  electors  to  publicly 
ask  him  a  pertinent  question  or  two  and  insist  upon  a  straight  answer.    Never 
mind  how  he  may  wriggle.     Nail  him  down  to  his  platform,  so  that,  after 
the  poll,  when  everything  becomes  so  different,  we  may  all  know  where  to 
find  him.    That  platform  obliges  him  to  support  the  policy  of  nationalising 
industries,  for  which  specific  proposals — involving  the  sugar  industry,  the 
tobacco  industry,  and  the  shipping  industry — are  definitely  announced.     But 
nothing    is  said  about  the  process   by  which  this  is  to  be  accomplished. 
There  are,  however,  only  two  ways  by  which  it  can  be  done.    If  the  Common- 
wealth wishes  to  take  over  any  of  the  properties  in  question,  it  will  either 
have  to  steal  them  from  their  present  owners  or  buy  them  at  market  value. 
The  first  question  for  the  Socialist  candidate  to  be  made  to  answer    is, 
which  of  these  two  methods  he  favours.     If  he  says  the  thieving  method, 
well  and  good.    That  candid  avowal  will  enable  him  to  claim  the  credit 
of  being,  at  all  events,  a  daylight  thief,  which  is  currently  supposed  to  be 
much  more  respectable  than  the  nocturnal  variety."    It  was  remarks  in 
this  vein  which  the  plaintiff  complained  of  as  giving  an  innuendo  to  the 
description  of  him  as  a  Socialistic  candidate.    But  the  Court  was  of  opinion 
that  the  articles  were  not  an  attack  upon  the  plaintiff  as  an  individual,  only 
fair  comment  upon  a  matter  of  public  interest  and  a  suggested  novel  system 
of  government,  and  that  there    was  no  evidence  upon  which    a  rational 
verdict  for  the  plaintiff  for  libel  could  be  founded.    All  Socialists  are  not 
confiscators,  and  the  articles  nowhere  said  so,  as  the  Chief  Justice  pointed 
out    The  very  form  of  question  proposed  for  heckling  the  plaintiff  implied 
indeed  that  Socialism  might  proceed  by  honest  methods — ie,  by  purchase 
at  market  value — in  its  scheme  of  nationalising  industries. 
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